Google 


This  is  a  digital  copy  of  a  book  that  was  preserved  for  generations  on  library  shelves  before  it  was  carefully  scanned  by  Google  as  part  of  a  project 

to  make  the  world's  books  discoverable  online. 

It  has  survived  long  enough  for  the  copyright  to  expire  and  the  book  to  enter  the  public  domain.  A  public  domain  book  is  one  that  was  never  subject 

to  copyright  or  whose  legal  copyright  term  has  expired.  Whether  a  book  is  in  the  public  domain  may  vary  country  to  country.  Public  domain  books 

are  our  gateways  to  the  past,  representing  a  wealth  of  history,  culture  and  knowledge  that's  often  difficult  to  discover. 

Marks,  notations  and  other  maiginalia  present  in  the  original  volume  will  appear  in  this  file  -  a  reminder  of  this  book's  long  journey  from  the 

publisher  to  a  library  and  finally  to  you. 

Usage  guidelines 

Google  is  proud  to  partner  with  libraries  to  digitize  public  domain  materials  and  make  them  widely  accessible.  Public  domain  books  belong  to  the 
public  and  we  are  merely  their  custodians.  Nevertheless,  this  work  is  expensive,  so  in  order  to  keep  providing  tliis  resource,  we  liave  taken  steps  to 
prevent  abuse  by  commercial  parties,  including  placing  technical  restrictions  on  automated  querying. 
We  also  ask  that  you: 

+  Make  non-commercial  use  of  the  files  We  designed  Google  Book  Search  for  use  by  individuals,  and  we  request  that  you  use  these  files  for 
personal,  non-commercial  purposes. 

+  Refrain  fivm  automated  querying  Do  not  send  automated  queries  of  any  sort  to  Google's  system:  If  you  are  conducting  research  on  machine 
translation,  optical  character  recognition  or  other  areas  where  access  to  a  large  amount  of  text  is  helpful,  please  contact  us.  We  encourage  the 
use  of  public  domain  materials  for  these  purposes  and  may  be  able  to  help. 

+  Maintain  attributionTht  GoogXt  "watermark"  you  see  on  each  file  is  essential  for  in  forming  people  about  this  project  and  helping  them  find 
additional  materials  through  Google  Book  Search.  Please  do  not  remove  it. 

+  Keep  it  legal  Whatever  your  use,  remember  that  you  are  responsible  for  ensuring  that  what  you  are  doing  is  legal.  Do  not  assume  that  just 
because  we  believe  a  book  is  in  the  public  domain  for  users  in  the  United  States,  that  the  work  is  also  in  the  public  domain  for  users  in  other 
countries.  Whether  a  book  is  still  in  copyright  varies  from  country  to  country,  and  we  can't  offer  guidance  on  whether  any  specific  use  of 
any  specific  book  is  allowed.  Please  do  not  assume  that  a  book's  appearance  in  Google  Book  Search  means  it  can  be  used  in  any  manner 
anywhere  in  the  world.  Copyright  infringement  liabili^  can  be  quite  severe. 

About  Google  Book  Search 

Google's  mission  is  to  organize  the  world's  information  and  to  make  it  universally  accessible  and  useful.   Google  Book  Search  helps  readers 
discover  the  world's  books  while  helping  authors  and  publishers  reach  new  audiences.  You  can  search  through  the  full  text  of  this  book  on  the  web 

at|http: //books  .google  .com/I 


sO 


EEP0KT8  OF  CASES 


DETERMIKED  IN  THE 


SUPEEME  COURT 


OP  THE 


STATE  OF  WASHINGTON, 


OOirrAJMIRG 

DECISIONS  RENDERED  FROM  OCTOBER  11,  1892,  TO  FEBRUARY  28,  1808, 

INCLUSIVE. 


EUGENE  a  KSEIDEB, 

REPORTER. 


VOLTJlVtE  V. 


OLYMPIA,  WASH.: 

O.  C.  WHITE,  STATK  FBINTKB. 
1893. 


Copyright,  1808,  by 

EcoENE  G.  Krbider,  Reporter, 

For  the  use  and  benefit  of  the  State  of  Washington. 


'^.^co^^s3^/rf^. 


JUDGES  OF  THE  SUPREME  COURT  OF  THE  STATE 

OF  WASHINGTON. 


Hon.  THOMAS  J.  ANDERS,     ....  Chief  Justice. 

Hon.  RALPH  O.  DUNBAR,*    ....  Chief  Justice. 

Hon.  THEODORE  L.  STILES,      .      .      .  Judge. 

Hon.  JOHN  P.  HOYT, Judge. 

Hon.  ELMON  SCOTT, Judge. 


• 


Mr.  C.  S.  Reinhabt, Clerk, 


*  Succeeded  Hon.  Thomas  J.  Andkbs,  as  Chief  Justice,  January  9, 1898. 


JUDGES  OP  THE  SUPERIOR  COURTS  OF  THE 
STATE  OF  WASHINGTON. 


OOUNTIBS. 


Spokane  aud- Stevens 

Spokane, 

Whitman, 

Lincoln,  Okanogan,  Adams  and 
Douglas, 

Walla  Walla  and  Franklin,    .     . 

Columbia,  Garfield  and  Asotin, . 

Kittitas  and  Yakima,    .... 

Klickitat, 

Clarke,  Skamania  and  Cowlitz,  . 

Lewis,  Pacific  and  Wahkiakum, . 

Mason  and  Chehalis,     .... 

Thurston, 

Pierce, 

King, 

Jefferson 

Clallam, 

Skagit  and  Island, 

Kitsap  and  Snohomish.      .     .     . 
Whatcom  and  San  Juan,  .     . 


JUDGES. 


Hon.  Jesse  Abthub. 

Hon.  James  Z.  Moobe. 
Hon.  Norman  Buck. 

Hon.  E.  H.  Sullivan. 


Hon.  Wallace  Mount. 

Hon.  William  H.  Upton. 

Hon.  Robert  F.  Sturdevant. 

Hon.  Carroll  B.  Graves. 

Hon.  Solomon  Smith. 

Hon.  E.  A.  Wis  WALL. 

Hon.  W.  W.  Langhorne. 

Hon.  Mason  Irwin. 

Hon.  M.  J.  Gordon. 

Hon.  William  H.  Pritchard. 
Hon.  John  C.  Stallcup. 
Hon.  Emmett  N.  Parker. 

(  Hon.  Thomas  J.  Humes. 
•}  Hon.  Richard  Osborn. 
(  Hon.  J.  W.  Lanqley. 

Hon.  R.  A.  Ballinger. 

Hon.  J.  G.  McClinton. 

Hon.  Henry  McBride. 

Hon.  John  C.  Denney. 

Hon.  J.  R.  Winn. 


TABLE  OF  CASES  REPORTED. 


Page, 

Adamant,  etc.,  Co.  v.  National  Bank  of  Commerce 232 

Adams,  Hamilton  Brown  Shoe  Co.  v 838 

Adams,  Sabin  v 768 

Anacortes,  Childs  v 452 

Anderson  v.  Crisp 178 

Anderson  v.  Land 498 

Anderson,  State  v 850 

Appolonio,  Realty  Co.  v 437 

Arment  v.  Hensel i 162 

Armstrong,  State,  ex  rel.  Benham,  v 128 

Arthur,  Cherry  v 787 

Arthur,  Smith  v 856 

Ashley,  Pearson  v 169 

Ashmore,  Barnett  v 168 

Augrustine,  Dearborn  Foundry  Co.  v 67 

Baker-Boyer  National  Bank  v.  Hughson 100 

Ball,  State,  exrel.  Boardman,  v 887 

Barker's  Estate,  In  re 390 

Barnes  v.  Barker 890 

Bamett  v.  Ashmore 168 

Bartlett  v.  Reichennecker 369 

Bast  V.  Hysom 88 

Baum  V.  Sweeny 712 

Beck  V.  Ravenna  Milling  Co 560 

Bellingham  Bay,  etc.,  R.  R.  Co.  v.  Strand 807 

Bellingham  Bay  Boom  Co.,  Tingley  v 644 

Bellingham  Bay  Water  Co.,  McCue  v 156 

Benham,  Grippen  v 589 

Benham  v.  Ham 128 

Beyers,  Cusick  v 98 

Bevers,  Wilson  v 303 

B.  F.Schwartz  Co.,  Haynes  v 433 

Biles  V.  Tacoma,  Olympia,  etc.,  R.  R.  Co 509 

Blue  V.  McCabe 125 

Board  of  Tide  Land  Appraisers,  State,  ex  rel.  Battersby,  v 425 

Bokien,  Traders*  Bank  of  Tacoma  v 777 

Bolton,  St.  Paul  &  Tacoma  Lumber  Co.  v 763 


vi  CASES  REPORTED. 


Bosse,  Link  v 491 

Bowen  v.  Hughes 442 

Bower  v.  Bower ;. 225 

Box  V.  Keleo 860 

Braillard,  Columbia,  etc.,  R.  R.  Co.  v 492 

Brown  v.  Seattle 35 

Brygger  v.  Schweitzer 564 

Butts  V.  Robson 268 

Caldwell,  Freeburger  v 491 

Caldwell,  Freeburger  v 769 

Campbell,  State,  ex  rel.  Cline,  v.. 517 

Carroll  v.Centralia  Water  Co 618 

Centralia  Furniture  Mfg.  Co.,  Sanborn  v 150 

Centralia  Water  Co.,  Carroll  v 613 

Charvat  v.  Meyers 799 

Cherry  v.  Arthur 787 

Childs  V.  Anacortes 452 

Clancy  v.  Reis 871 

Clancy  v.  Williams 492 

Clark  V.  Sherman 681 

Clark-Harris  Co.  v.  Douthitt 96 

Claussen-Sweeney  Brew^ing  Co.,  Seattle  &  Montana  Ry.  Co.  v..  462 

Clay,  Mudgett  v 103 

Cogswell  V.  West  St.,  etc.,  Elec.  Ry.  Co 46 

Collins  V.Hall 366 

Collins,  Kirby  v 682 

Columbia,  etc.,  R.  R.  Co.  v.  Braillard 492 

Cowie,  Wright  v 341 

Crane  v.  Dexter  Horton  &  Co 479 

Crisp,  Anderson  v 178 

Cronin,  State,  ex  rel.  Moody,  v 898 

Crummey,  Maling  v 222 

Cultum,  Mt.  Taconia  Mfg.  Co.  v 294 

Cummings,  Tacoma  Ry.,  etc.,  Co.  v 206 

Cusick  V.  Beyers 98 

Dahl  v.Tibbals 259 

Dearborn  Foundry  Co.  v.  Augustine 67 

Dee,  Jean  v 580 

Derrickson,  Kennedy  v 289 

Dexter  Horton  &  Co.,  Crane  v 479 

Dexter  Horton  &  Co.  v.  Schwabacher  Bros 344 

Dillon  V.  Folsom 439 

Doran,  Seattle  v 482 

Douthitt,  Clark-Harris  Co.  v 96 

Downs  V.  Seattle  &  Montana  Ry.  Co 778 


CASES  REPORTED.  vii 


Eiwood  V.  Stewart. 736 

Esch.  Parker  v 296 

Fairhaven  Land  Co.  v.  Jordan 729 

Ferry.  King  Co.  v 536 

Fife  V.  Olson 789 

First  National  Bank,  Mansfield  v 665 

Fitzgerald  v.  School  District  No.  20 ^12 

Folsom,  Dillon  v 439 

Fonts,  Roeder  v 135 

Frasch,  In  re 344 

Freeburger  v.  Caldwell 491 

Freeburger  v.  Caldwell 769 

Freeburger  v.  Gazzam 491 

Freeburger  v.  Gazzam 772 

Fugelli,  Laurendean  v 94 

Fugelli,  Laurendean  v 632 

Furniture  Mfg.  Co.,  Sanborn  v 150 

Gardner,  Sayward  v 247 

Gazzam,  Freeburger  v 491 

Gazzam,  Freeburger  v 772 

Gilbert,  Lewis  v 534 

Gilbranson  v.  Squier 99 

Grippen  v.  Benbam , 589 

Gross,  Hannan  v 703 

Guthrie  v.  TuUock 283 

Hall,  Collins  V 366 

Ham,  Benham  v • 128 

Hamilton  Brown  Shoe  Co.  v.  Adams 333 

Hannan  v.  Gross 703 

Hansen  v.  Hoffman 792 

Harrington,  Johnston  v •  73 

Harris  v.  Hayfield 230 

Hayfield,  Harris  v 230 

Haynes  v.  B.  F.  Schwartz  Co 433 

Heald  v.  Hodder 677 

Healy  v.  Seward 319 

Hensel,  Arment  v 152 

Hinchey,  State  v 326 

Hobart  v.  Jones 385 

Hodder,  Heald  v 677 

Hoffmsm,  Hansen  v 792 

Hogele  V.  Wilson 160 

Hollis,  McMurray  v 458 

Home  Mutual  Insurance  Co.,  Mesterman  v 524 

Howell,  Young  v 239 


viii  CASES  REPORTED. 


Hughes,  Bowen  v 442 

Hnghson,  Baker-Boyer  National  Bank  v 100 

Humason,  State  v 499 

Hunt  V.  Stearns 167 

Huron  Lumber  Co.,  Tompson  v. 527 

Hysom,  Bast  v 88 


Ihrig  V.  Scott 584 

In  re  Barker's  Estate 890 

In  re  Frasch 344 

In  re  Rosner 488 

In  re  Wetmore 356 

Jean  v.  Dee 580 

Johnson,  Kelly,  Dunne  &  Co.  v 785 

Johnson,  Meeker  v.... 718 

Johnson,  Winsor  v 429 

Johnston  v.  Harrington 78 

Jones,  Hobart  v 385 

Jordan,  Fairhaven  Land  Co.  v 729 

Kasper,  State  v 174 

Kaufman,  McConnell  v 686 

Keevey,  Lyts  v 606 

Kelley  v.  Kitsap  County 521 

Kelly,  Dunne  &  Co.  v.  Johnson 785 

Kelso,  Box  V 360 

Kemp,  State  v 212 

Kennedy  v   Derrickson 289 

Kerron,  Northern  Pacific,  etc.,  Mfg.  Co.  v 214 

King  Co.  V.  Ferry 536 

Kirby  v.  Collins 682 

Kiteap  County,  Kelley  v 521 

Klickitat  County,  fresbyv 339 

Ladouceur  v.  Northern  Pacific  R.  R.  Co 356 

Lake  v.  Steinbach : 659 

Land,  Anderson  v 493 

Laurendeau  v.  Fugelli 94 

Laurendeau  v.  Fugelli 682 

Ledyard  v.  West  St.,  etc.,  Elec.  Ry.  Co 64 

Lewis  V.  Gilbert 534 

Lewis,  Reichenbach  v ^ 577 

Lewis  V.  Seattle 741 

Link  V.  Bosse 491 

Littlejohn  v.  Miller 399 

Lyts  V.  Keevey 606 


CASES  REPORTED.  1; 


McArthar,  State  v 558 

McCabe,  Blue  v 125 

McCoonell  v.  Elaufman 686 

McCue  V.  Bellingham  Bay  Water  Co 156 

McDonald,  Stetson  &  Poat  Mill  Co.  v 496 

McDougall  V.  McDougall 802 

McKenzie  v.  Oregon  Improvement  Co 409 

McMurray  v.  Hollis 458 

McNeal,  Scott  v 809 

Maling  v.  Crummey 222 

Manstield  v.  First  National  Bank 665 

Marine  Savings  Bank  v.  Young 394 

Maxon  v.  School  District  No.  84 142 

Meade,  Murray  v.. 693 

Meeker  v.  Johnson.*. 718 

Meeker  v.  Puyallup 759 

Meeker  v.  Sprague 242 

Mesterman  v.  Home  Mutual  Insurance  Co 524 

Meyers.  Charvat  v 799 

Miller.  Littlejohn  v 399 

Miller,  Nuhn  v 405 

Miller  v.  Washington  Savings  Bank 200 

Moody  V.  Spokane,  etc.,  St.  Ry.  Co 699 

Moore,  State,  ex  rel.  Gilbert,  v 205 

Moran,  Morrow  v 692 

Morrell,  Wilson  v 654 

Morrow  v.  Moran 692 

Morse,  Pilling  v 797 

Moses  V.  Port  Townsend,  etc.,  R.  R.  Co 595 

Mt.  Tacoma  Mfg.  Co.  v.  Cultum 294 

Mndgett  v.  Clay 103 

Murnan,  Reese  v 373 

Murray  v.  Meade 693 

Mutual  Life  Ins.  Co.,  Sengfelder  v 121 

National  Bank  of  Commerce,  Adamant,  etc.,  Co.  v 282 

Newport  v.  Newport 114 

Niesz,  Sadler  v 182 

Northern  Pacific,  etc.,  Mfg.  Co.  v.  Kerron 214 

Northern  Pacific  R.  R.  Co.,  Ladouceur  v 856 

Northern  Pacific  R.  R.  Co.,  Spokane  Co.  v 89 

Northern  Pacific  R.  R.  Co.,  Willson  v 6:M 

Nuhn  V.  Miller 405 

Nye,  Whidby  Land,  etc.,  Co.  v 301 

Olson,  Fife  v 789 

Oregon  Improvement  Co.,  McKenzie  v 409 

— B. 


CASES  REPORTED. 


Parke  v.  Seattle 1 

Parke  &  Lacy  Machinery  Co.,  Quinn  v 276 

Parker  v.  Each 296 

Pearson  v.  Ashley 169 

Peebles,  Town  of  Samner  v 471 

Picani,  State  v 848 

Pilling  V.  Morse 797 

Place,  State  v 778 

Port  Townsend,  etc.,  R.  R.  Co.,  Moses  v 595 

Presby  v.  Klickitat  County 829 

Puget  Sound  Loan,  etc.,  Co.,  Seal  v 422 

Puyallup,  Meeker  y 759 

Quinn  v.  Parke  &  Lacy  Machinery  Co 276 

Ravenna  Milling  Co.,  Beck  v « 560 

Realty  Co.  v.  Appolonio 487 

Reese  v.  Murnan 378 

Reichenbach  v.  Lewis 577 

Reichennecker,  Bartlett  v 869 

Reis,  Clancy  v 871 

Robertson,  Z.  C.  M^les  Co.  v 852 

Robson,  Butts  v 268 

Roeder  v.  Fonts 135 

Rosner,  In  re 488 

Sabin  v.  Adams , 768 

Sadler  v.Niesz 182 

St.  Paul  &  Tacoma  Lumber  Co.  v.  Bolton 768 

Sanborn  v.  Centralia  Furniture  Manufacturing  Co 150 

Sayward  v.  Gardner 247 

Sayward,  Tom,  the  cook,  v 883 

School  District  No.  20,  Fitzgerald  v 112 

School  District  No.  84,  Maxon  v 142 

Schwabacher  Bros.,  Dexter  Horton  &  Co.  v 844 

Schweitzer,  Brygger  v 564 

Scott,  Ihrig  V ^ 584 

Scott  V.  McNeal 809 

Seal  V.  Puget  Sound  Loan,  etc.,  Co 422 

Seattle,  Brown  v 85 

Seattle  v.  Doran 482 

Seattle,  Lewis  v 741 

Seattle,  Parke  v 1 

Seattle  &  Montana  Ry.  Co.  v.  Claussen-Sweeney  Brewing  Co....  462 

Seattle  &  Montana  Ry.  Co.,  Downs  v 778 

Seattle  &  Montana  Ry.  Co.  v.  State 807 

Seattle  Elec.  Ry.,  etc.,  Co.,  Woo  Dan  v 466 

Sengfelder  v.  Mutual  Life  Ins.  Co 121 


CASES  REPORTED.  xi 

Seward,  Healy  v 819 

Sberman,  Clark  v 681 

Smith  V.  Arthur 856 

Smith  V.  State 278 

Smith,  Wheeler  V 704 

Spokane,  Spokane  St.  Ry.  Co.  v 684 

Spokane,  etc.,  St.  Ry.  Co.,  Moody  v 699 

Spokane  Co.  v.  Northern  Pacific  R.  R.  Co 89 

Spokane  St.  Ry.  Co.  v.  Spokane 684 

Spragae,  Meeker  v 242 

Squier,  Gilbranson  v 99 

State  V.  Anderson 850 

State  V.  Hinchey 326 

State  V.  Humason 499 

State  V.  Kasper 174 

Slate  V.  Kemp 212 

State  V.  McArthur 558 

State  V.  Picani 848 

State  V.  Place  778 

State,  Seattle  <&  Montana  Ry.  Co,  v 807 

State,  Smith  v • 278 

State  V.  Van  Cleve 642 

State,  ex  rel.  Battersby,  v.  Tide  Land  Appraisers 425 

State,  ex  rel.  Benham,  v.  Armstrong 128 

State,  ex  rel.  Bloomfield,  v.  Weir 82 

State,  ex  rel.  Boardman,  v.  Ball 887 

State,  ex  rel.  Cline,  v.  Campbell 517 

State,  ex  rel.  Cummings,  v.  Superior  Court 518 

State,  ex  rel.  Gilbert,  v.  Moore 205 

State,  ex  re/.  Moody,  v.  Cronin 398 

State,  ex  rel.  Peterson,  v.  Superior  Court 689 

State,  ex  rel.  Timm,  v.  Trounce 804 

Stearns,  Hunt  v 167 

Steinbach,  Lake  v 659 

Stetson  &  Post  Mill  Co.  v.  McDonald 496 

Stewart,  Elwood  v 786 

Strand,  Bellingham  Bay,  etc.,  R.  R.  Co.  v 807 

Superior  Court,  State,  ex  rel.  Cummings,  v 518 

Superior  Court,  State,  ex  rel.  Peterson,  v 689 

Sweeny,  Baum  v.. 712 

Tacoma  Lumber  &  Mfg.  Co.  v.  Wolff 264 

Tacoma,  Olympia,  etc.,  R.  R.  Co.,  Biles  v 509 

Tacoma  Ry.,  etc.,  Co.  v.  Cummings 206 

Tibbals,  Dahl  v 259 

Tide  Land  Appraisers,  State,  ex  rel.  Battersby,  v 425 


xii  CASES  REPORTED. 


Tingley  V.  Bellingham  Bay  Boom  Co 644 

Tom,  the  Cook,  v.  Sayward 388 

Tompson  v.  Huron  Lumber  Co 527 

Town  of  Sumner  v.  Peebles 471 

Traders'  Bank  of  Tacoma  v.  Bokien 777 

Trounce,  State,  exrel.  Timm,  v 804 

Tullock,  Guthrie  v 283 


Van  Cleve,  State  v 642 

Washington  Savings  Bank,  Miller  v 200 

Weber  v.Yaney 806 

Weir,  State,  ex  rel.  Bloomfield,  v 82 

West  St.,  etc.,  Elec.  Ry.  Co.,  Cogswell  v 46 

West  St.,  etc.,  Elec.  Ry.  Co.,  Ledyard  v 64 

Wetmore,  lu  re 356 

Wheeler  v.  Smith 704 

Whidby  Land,  etc.,  Co.  v.  Nye 801 

Williams,  Clancy  v 492 

Willson  V.  Northern  Pacittc  R.  R.  Co 621 

Wilson  V.  Beyers 803 

Wilson,  Hogele  v 160 

Wilson  V.  Morrell 654 

Winsor  v.  Johnson 429 

Wolff,  Tacoma  Lumber  and  Mfg.  Co.  v 264 

Woo  Dan  v.  Seattle  Elec.  Ry.,  etc.,  Co 466 

Wright  V.  Cowie 341 

Yancy,  Weber  v 806 

Young  V.  Howell 239 

Young,  Marine  Savings  Bank  v 394 

Z.  C.  Miles  Co.  v.  Robertson 352 


TABLE  OF  CASES  CITED. 


Page. 

Abbott  V.  Cotta«e  City,  143  Maw.  521 7S8 

Adler  v.  Ecker,  1  McGreiT»  257  (2  Fed.  Rep.  126) 886 

Alexander  V.  City  of  Milwaukee,  16  Wis.  264 31 

Alleftheny  v.  Black,  99  Pa.  St.  152 758 

Allen  V.  Danielson,  15  R.  I.  480 347 

Allen  V.  Marney,  66  Ind.  399 543 

Amory  y.  Francis,  16  Mass.  aO& 349 

AiHleraon  v.  Slate,  2Wash.  183 775 

Andrews  ▼.  Andrews,  3  Wash.  T.  286 » 190 

Anthony  V.  Travis,  148  Mass.  53 608 

Atherton  v.  Fowler,  96  TJ.  8.  513 95,  638 

Bacon  v.  Wayne  County,  1  Mich.  461 332 

Bailey  v.  Hemenway,  147  Mass.  326 375 

Baltimore,  etc.,  R.  R.  Co.  r.  Bambrey  (Pa.),  16  Atl.  Rep.  67 625 

Bannon  v.  Angler,  2  Allen,  128 150 

Barlow  v.  Chicago,  etc.,  R.  R,  Co.,  29  Iowa,  276 159,  518 

Barry  v.  Coombe,  1  Pet.  640 651 

Bartlett  V.  Board  of  Education,  59  111.  384 547 

Bass  V.  Berry,  51  Cal.  264 665 

Baas  V.  White,  65  N.  Y.  566 727 

Bay  County  v.  Brock,  44  Mich.  45 587 

Beauchjunp  v.  Archer,  58  Cal.  431 728 

Beck  V.  Carter,  68  N.  Y.  288 617,  618 

BeU  V.  Hudson,  73  Cal.  285 142 

Bellingham  Bay  Ry.,  etc.,  Co.  v.  Loose,  2  Wash.  500. 781 

Belloni  v.  Freeborn,  63  N.  Y.  388. 548 

Benden  v.  Nashua,  17  N.  H.  477 30 

Benedict  v.  Goit,  3  Barb.  459 23 

Benbam  ▼.  Ham,  5  Wash.  12a 673 

Benjamin  v.  Wheeler,  8  Gray,  409 25 

Bennett  ▼.  City  of  New  Orleans,  14  La.  An.  120 31 

BenneU  V.  Mattingly,  110  Ind.  197 193 

Bentonville  R.'r.  v.  Baker,  45  Ark.  262. 74« 

Berger  v.  Yarrelmann,  127  N.  Y.  281 132 

Besley  v.  Lawrence,  11  Paige  Ch.  (N.  Y.)  581 347 

Bigelow^  V.  Bridge,  8  Mass.  274 553,  554,  556 

Bigelow  V.  City  of  Los  Angeles,  85  Cal.  614 748 

Biles  V.  Tacoma,  etc.,  R.  R.  Co.,  5  Wash.  509 784 

Bird  V.  Georgia  Railroad,  72  Ga.  655 600 

Blackwell  v.  Fosters,  1  Mete.  (Ky.)  88 725 

Blake  ▼.  City  of  Dubuque,  13  Iowa,  66 748 

Board  of  Directors  v.  Peterson,  4  Wash.  147 146 

Roman.  V.  Boman,  49  Fed.  Rep.  329 229 

Boone  ▼.  Chiles,  10  Pet.  224 766 

Borough  of  New  Brighton  v.  United  Presbyterian  Church,  96  Pa.  St.  381 40 

Botsford  V.  Burr,  2  Johns.  Ch.  405. 445,  447 

Bower  V.  Bower,  5  Wash.  225 391 

(xiii) 


xiv  CASES  CITED. 


Bradley  v.  Bradley,  24  Mo.Stl 228 

Branch  v.  Doane,  17  Conn.  408. 619 

Brazee  y.  Schofleld,  2  Wash.  T.  216 140 

BrIggB  V.  Boston,  etc,  B.  R.  Co.,  6  Allen,  246 600 

BriggB  V.  Union  St.  By.  Co.,  148  Maas.  72 469 

Broadwell  V.  City  of  Kansaa,  75  Mo.  213 27 

Brophy  V.  HyaU,  10  Col.  228 306 

Brotton  v.  Langert,  1  Waah.  78 .♦. 194 

Brower  v.  Mayor,  etc.,  of  N.  Y.,  3  Barb.  254 306 

Brown  v.  City  of  Lowell,  8  Meto.  172. 25 

Brown  v.  T^aUimore,  17  Cal.  98 554.  556,  556 

Brown  v.  Miuining,6  Ohio,  298... 761 

Brown  v.  Robins,  4  Hurl.  A,  N.  186 8 

Brown  V.  Seattle,  5  Wash.  85 745,  751 

Brown  v.  Winehill,  4  Wash.  96 653 

Buck  V.  Swazey,  35  Me.  41 447 

Buck  V.Warren,  14  Oray,  122.. 285 

Buckley  v.  Gerard,  128  Mass.  8 227 

Buell  V.  State,  72  Ind.  528 501 

Buford  V.  Houtz,  133  U.  S.  882 78 

Buller  V.  Sldell,  43  Fed.  Rep.  116 668 

Bullock  V.  Geomble,  45  111.  218 30i 

Burkholder  v.  Plank,  69  Pa.  St.  225 481 

Bumham  v.  Allen,  1  Gray,  496 416 

Buriiliam  V.  Haskins,  79  Mich.  83 134 

Burton  v.Blin,  28  Vt  151 419 

Burton  v.  Driggs,  20  Wall.  125 254 

Buskirk  V.  Purington,  2  Hall,  661 606 

Buskirk  v.  Strickland,  47  Mich.  389 26,    34 

Butler  V.  United  States,  21  Wall.  272 548 

Butte  Co.  V.  Boydston,64  Cal.  110 750 

Buzzell  V.  I.<aoonia  Manufacturing  Co.,  48  Me.  121 162 

Cadwell  v.  First  National  Bank,  8  Wash.  188 344 

Callender  v.  Marsh,  1  Pick.  418 23,  24,  26,    28 

Campbell  V.  McCormac,  90  N.  C.  491 414 

Carlson  v.Duluth  Short  Line  R.R.  Co.,  38  Minn.  305 514 

Carroll  Co.  v.  Ruggles,  69  Iowa,  269 548 

Carsten  V.N.  P.R.  R.Co.,44Minn.454 626 

Chace  v.  Chace,  6  R.  L  407 228 

Chapman  v.  Gates,  54  N.  Y.  146 749 

Chelmsford  Co.  v.  Demarest,  7  Gray,  1 554 

Chicago  V.  Taylor,  125  U.  S.  161 41 

Chicago,  etc.,  R.  R.  Co.  v.  Flagg,  43  111.  364 i 625 

Chicago,  etc.,  R.  R.  Co.  v.  Griffin,  68  111.  499 625,  630 

Chicngo,  etc.,  R.  R.  Co.  v.  Holdridge,  118  Ind.  281 625 

Chicago,  etc.,  Ry.  Co.  v.  Chisholm,  79  111.  584 625 

Chosen  Freeholders  v.  State,  24  N.  J.  Iaw,  718 488 

City  Council  of  Montgomery  v.  Maddox,  89  Ala.  181 40 

City  Council  of  Montgomery  v.  Townsend,  80  Ala.  489,  and  84  Ala.  478. t 40 

City  of  Atlanta  v.  Green,  67  Ga.  386 40 

City  of  Chicago  v.  Gage,  96  III.  593 547 

City  of  Cincinnati  v.  Lessees  of  White,  6  Pet,  431 761 

City  of  Cincinnati  v.  Penny,  21  Ohio  St.  499 - 7 

City  of  Elgin  v.  Eaton,  83  111.  535 40 

City  of  Lafayette  v.  Bush,  19  Ind.  326 29 

City  of  New  Haven  v.  Sargent,  38  Conn.  50 30 

City  of  Pekin  v.  Brereton,  67  HI.  477 40 

City  of  PonUac  v.  Carter,  32  Mich.  163 28 


CASES  CITED.  xv 


City  of  8t.  Louis  v.  Qurno,  12  Mo.  4U 8,  19,    aS 

CityofViDoennesT.  Riohards,  23  Ind.  881 ^ 29 

City  of  Waoo  v.  Powell,  82  Tez.  268. 305 

Clancy  ▼.  R«is,  5  Wash.  871 492 

Clapp  V.  Hudson  River  R.  R.  Co.,  19  Barb.  481 62 

Claaon  v.  Bailey,  14  Johns.  487 681 

Clavey  v.  Lord,  87  Cal.  418 ~ « 484 

Clemenoe  t.  City  of  Auburn,  66  N.  Y.  334 28 

Coeawell  V-  N.  Y.  N.  H.  &  H.  R.  R.  Co.,  103  N.  Y.  10 24 

Cogswell  V.  West  St.,  etc,  Ry.  Co.,  5  Wash.  46 65,  185 

Coloord  V.  Leddy,  4  Wash.  T91 168,  594 

Coles  y.  Allen,  64  Ala.  98 447 

Collins  V.  Hall,  5  Wash.  386. 492 

Collins  V.  Hatdi,  18  Ohio,  523. 307 

Commonwealth  v.  Bean,  14  Gray,  52 .806,  307 

Commonwealth  v.  Bell,  102  Mass.  163 506 

Commonwealth  ▼.  Drewry,  15  Grat.  1 549 

Comstock  T.  Gage,  91  111.  828 m. 547 

Cooper  V.  De  Mainville,  27  Pac  Rep.  86 548 

Corlin  v.  West  End  St.  Ry.  Co.,  154  Mass.  197 469 

County  of  Wappello  ▼.  Bigham,  10  Iowa,  89 554 

Coulam  V.  DouU,  188  U.  9.  216 227 

Cowdrey  v.  Colbum,  7  Allen,  9.. 512 

Cowie  V.  Ahrenstedt,  1  Wash.  416 736 

CrabtreeT.  Hagenbaugh,  25111.  233 612 

Crabtree  v.  Levings,  53  111.  526.. 110 

Crawford  ▼.  Roberts,  8  Or.  334 664 

Creal  v.  City  of  Keokuk,  4  G.  Greene,  47. 31 

Cross  V.  Plymouth,  125  Mass.  557~ 756 

Canningham  ▼.  International  Railroad  Co.,  51  Tex.  508^ 52 

Cutler  V.  Roberts,  7  Neb.  4 .* 548 

Dairr.  United  States,  16  Wall.  1 546 

Ihuie  County  t.  Smith,  18  Wls.  565 331 

Davis  V.  Erickson,  8  Wash.  654. 735 

Dawson  vt.  Coffer,  12  Or.  514 675 

Dawson  v.  Sims,  14  Or.  561 670,  675,  676 

Delano  v.  BarUeU,  6  Cush.  364 413,  415,  416 

Depeysterv.  Columbian  Ins.  Co.,  2Caine8,  85 619 

De  Saint  Germain  v.  Wind,  3  Wash.  T.  189 279,  788 

Distler  V.  Dabney,  3  Wash.  200 682 

Dodd  V.  Bowles,  3  Wash.  T.  383. 279,  788 

Donavan  v.  Springfield,  125  Mass.  871 768 

Dorrah  v.  111.  Cen.  Ry.  Co.,  65  Miss.  15 626 

Dover  V.  Twombly,  42  N.  H.  59~ 554 

Drown  v.  Ingels,  3  Wash.  424. 657 

Drury  ▼.  Young,  58  Md.  546 651 

Dunstan  v.  N.  P.  R.  R.  Co.,  2  N.  Dak.  46 513 

Durand  v.  MarUn,  120  U.  S.  366» 572 

Durant  v.  Lexington  Coal  Min.  Co.,  97  Mo.  62 606 

Duryea  v.  Boucher,  67  Cal,  141 706 

Dwyer  v.  Kalteyer,  68  Tex.  554 117 

Dyerv.  City  of  St,  Paul,  27  Minn.  487 S3 

Dyer  V.  Flint,  21  lU.  80 501 

Eaton  V.  B.  C.  &  M.  R.  R.,  51  N.  H.  504 38 

Edwards  v.  Brown,  68  Tex.  329 189,  liK),  191 

Bisenbeis  v.  HatAeld,  2  Wash.  236 159 

Elliot  V.  Teal.  5  Sawy..  188 363 


xvi  CASES  CITED. 


Embury  v.  Conner,  3  N.  Y.  511 74« 

Emmet  V.  Rotary  Mill  Co.,  2  Minn.  286 140 

Enoa  V.  Wilcox,  8  Wash.  44 344 

Ephraim  v.  Kelleher,  4  Wash.  243 185 

Eppendorf  V.  Brooklyn,  etc.,  R.  R.  Co.,  69  N.  Y.  196. 409 

Estate  of  Stevens,  83  Cal.  822 228 

Exeter  Bank  v.  Rogers,  7  N.  H.  21 660 

Ex  Parte  HoUis,  89  Cal.  406 888 

Faurote  v.  State,  123  Ind.  6- 588 

Fauroto  v.  State,  110  Ind.  463 588 

Fiokett  V.  Durham,  109  Mass.  423 375 

Finch  V.N.  P.  R.  R.  Co.,49N.  W.  Rep. 329 631,  626 

Flnley  v.  Quirk,  9  Minn.  194. 609 

Fiteh  V.  Newberry,  1  Doug.  (Mich.)  1 605 

Filzgerald  v.C.  R.  I.  &  P.  R.  R.  Co.,  50  Iowa,  79 625 

Fletcher  v.  Austin,  11  Vt.  447 544 

Folmar  v.  Curtis,  86  Ala.  354 306 

Forbes  v.  Qracey,  94  U.  8. 762 78 

Freeburger  v.  Caldwell,  5  Wash.  769 772 

Freeholders  v.  State,  24  N.  J.  Law,  718 , 486 

Freezer  V.  Sweeney,  8  Mont.  508 708 

Freuch  v.  Sheplor,  83  Ind.  266 446 

Fresno  Enterprise  Co.  v.  Allen,  67  Cal.  606.... 555,  566 

Frost  V.  Ainslie  Lumber  Co.,  3  Wash.  241 122 

Fullerton  v.  Sturges,  4  Ohio  St.,  535 548 

Furlong  v.  Barnes,  8  R.  I.  226 725 

Gage  V.  Gage,  29  N.  H.  583 228 

Gammons  V.  Holman,  11  Or.  2M 675 

Gardner  V.  Clark,  21  N.  Y.  399. 727 

Garretson  v.  Brown,  2  Duteh.  425 \ 673 

Garraud's  Estate,  35  Cal.  336 228 

Gates  V.Brown,  1  Wash. 470 « 498,  733,  734 

G.  C.  &  S.  T.  Ry.  Co.  v.  Donahoe,  59  Tex.  128 746 

Genet  v.  City  of  Brooklyn,  99  N.  Y.  296 756 

Gerrish  v.  Gerrish,  8  Or.  351 .'. 228 

Gibson  v.  Cooke,  20  Pick.  15 592 

Gihnore  v.  DrisooU,  122  Mass.  199 : 5,  7,    38 

Goszler  v.  Corporation  of  Georgetown,  6  Wheat.  593 20 

Graetz  v.  MeKenzie,  3  Wash.  194 262,  713 

Graham  v.  Anderson,  42  111.514 501 

Graham  v.  Graham,  23  W.  Va.  36 228 

Green  v.  Borough  of  Reading,  9  Watts,  382 27 

Gushee  v.  Leavitt,  5  Cal.  160 609 

Hagler  v.  State,  31  Neb.  144 544 

Halm  v.  Salmon,  20  Fed.  Rep.  801 670,  673,  675 

Ilall  v.  Memphis,  ete.,  R.  R.  Co.,  15  Fed.  Rep.  67 625 

Hall  V.  Smith,  14  Bush,  604 548 

Hall  V.  Washington  County,  2  G.  Greene,  473 331 

Hall  &  Paulson  Furniture  Co.  v.  Wilbur,  4  Wash.  644 367,  372,  492 

Halliday  v.  St.  L.,  ete.,  R.  R.  Co.,  74  Mo.  159. 605 

Hamilton  v.  Third  Ave.  R.  R.  Co.,  53N.  Y.  26 625 

Hamilton  Brown  Shoe  Co.  v.  Adams,  5  Wash.  333 674,  769 

Hamilton  Brown  Shoe  Co.  v.  Mercer,  51  N.  W.  Rep.  415 339 

Hammond  v.  City  of  Harxard,  31  Neb.  635 40 

Hannah  v.  State,  1  Tex.  App.  578. 506 

Harbor  Line  Commissioners  v.  State,  2  Wash.  530 -. 159 


CASES  CITED.  xvii 


Harknew  v.  Buasell,  118  U.  8.  668. ; 2TJ> 

Harmon  v.  Omaha,  17  Neb.  548 40 

Harper  v.  State,  101  Ind.  109 612 

Harrington  v.  Miller,  4  Wash.  808 766 

Harris  v.  Doe,  4  Blackf.  870 619 

Barrow  v.  State,  1  Q.  Greene,  430 474 

Harvey  v.  State,  94  Jnd.  161 „ 648 

Hassell  v.  Long,  2  Maule  &,  S.  868 958 

Haymond  v.  Sauoer,  84  Ind.  8 612 

Head  t.  Georgia  Padflc  Ry.  Co.,  79  Ga.  898 629 

Heiser,  Kx'r,  v.  Mayor,  etc.,  of  New  York,  104  N.  Y.  68 24 

Helm  V.  Gilroy,  20  Or.  617 679 

Hemmingway  V.  Mathews,  10  Tex.  207.. 771 

Hessell  v.  Johnson,  63  Mich.  628 548 

Hilboume  v.  Suffolk,  120  Mass.  898 758 

Hildebrandt  v.  Savage,  4  Wash.  524 267.  498 

Hill  V.  Finnegan,  54  Cal.  311 578 

Hockensmith  v.  Slasher,  26  Mo.  237 228 

Hofltaian  v.  City  of  9t  Louis,  15  Mo.  651 26 

Hofftaian  v.  N.  P.  R.  R.  Co.,  49  Minn.  93 626 

Holyoke  v.  Jackson,  3  Wash.  T.289 189,  190 

Hoover  v.  Chambers,  8  Wash.  T.  26 190 

Householder  v.  City  of  Kansas,  83  Mo.  488 40 

Hovcy  V.  Mayo,  48  Me.  822 31 

Howerton  v.  Sprague,  64  N.  C.  451... 696 

Hubert  v.  Mendheim,  64  Cal.  218 556 

Hughes  v.  Smith,  5  Johns.  168 549 

Hughes  V.  Tennison.  8  Tenn.  Ch.  641 689 

Hunt  v.  Stearns,  5  Wash.  167 594 

Hurtado  v.  People,  110  U.  S.  588 501 

Imler  v.  City  of  Springfield,  55  Mo.  119. 26 

Iiigalls  v.  State,  48  Wis.  647 506 

Inliabitants,  etc.,  v.  Huntress,  53  Me.  89 548 

In  re  McLaughlin's  Estate,  4  Wash.  570 523 

In  re  Ridge  Street,  Allegheny  City,  29  Pa.  St.  391 28 

Institution  v.  Lowe,  1  B.  Mon.  257 767 

Insurance  Co.  V.  Brooks,  3  Am.  Law  Reg.  402 548 

Insurance  Co.  v.  Clark,  33  Bart.  196 554 

Insurance  Co.  v.  Clinton,  66  N.  Y.  326 548 

Jackson  v.  Moore,  6  Cow.  706- 447 

Jacobs  Bros.  V.  Ervin,  9  Or.  52- 675 

Jamison  v.  City  of  Springfield,  53  Mo.  224 748 

Jarman  v.  Patterson,  7  T.  B.  Mon.  644 305 

Jennison  V.  Stafford,  1  Cush.  168 416 

Jewett  V.  Darlington,  1  Wash.  T.  601 736 

Johnson  v.  Wells,  Fargo  &  Co.,  6  Nev.  224 627 

Johnston  v.  Harrington,  5  Wash.  73 709 

Jordan  v.  Jordan,  10  Lea,  124 548 

Keane  v.  Brygger,  3  Wash.  338 566 

Kean's  Lessee  v.  Hoflecker,  2  Harr.  (Del.)  108 228 

Keating  V.  Cincinnati,  38  Ohio  St.  141 7 

Keeling  V.  GrifiAn,  56  Pa,  St.  306 514 

Kerns  v.  Plynn,  51  Mich.  573. 149 

Keys  V.  Powell,  2  A.  K.  Marsh.  254 724 

Kimberly  v.  Patehin,  19  N.  Y.  330 179,  181 

Kindle  v.  State,  7  Blackf.  589 550 


xviii  CASES  CITED. 


King  V.  Uwaoo,  etc.,  Nav.  Co.,  1  Waah.  127 66S 

Knabb'B  Appeal,  10  Pa.  St.  188 80 

Knight  V.  Kansas  City,  etc.,  R.  R.  Co.,  70  Mo.  231 485 

Knowles,  Petitioner,  18  R.  1.90 847 

Kolilerv.  Wells,  Fargo  &  Co.,  26  Cal.  618 484 

Lake  Erie,  etc.,  Ry.  Co.  v.  Fix,  88Ind.  381 026 

Lakin  v.  Willamette,  etc,  R.  R.  Co.,  13  Or.  436. 52 

Lamb  v.  Sohottler,  54  Cal.  819 750 

Lambair  v.  City  of  St.  Louis,  15  Mo.  610 26 

Lamont  v.  Solano  County,  49  Cal.  156 332 

Langertv.  Ross,  1  Wash.  250 101 

Laurendeau  v.  Fugelli,  1  Wash.  509 94,  95,  682 

Laurendeau  y.  Fngelli,  5  Wash.  94 632 

Lawrence  v.  New  Orleans,  12  Rob.  (La.)  453 746 

Leaird  v.  Smith,  44  N.  Y.  618. 110 

Leathers  v.  Salvor,  etc.,  Co.,  2  Woods,  68a 481 

Lehman  v.  Lewis,  62  Ala.  129 447 

Lehman  v.  Rosengarten,  23  Fed.  Rep.  642 396 

Lightner  V.  Menzel,  35  Cal.  452 ^. 668 

Lindeirs  Adm*r  v.  Hannibal,  etc.,  R.  R.  Co.,  36  Mo.  543 ^ 748 

Linn  County  v.  Farris,  52  Mo.  75 .^ 545 

Littell  &  Smythe  Mf^.  Co.  v.  Miller,  8  Wash.  480. .^,„.. 198 

Liverpool  Water  Works  Co.  v.  Atkinson,  6  Eanfa  fWyTTT. 553 

Lord  V.  Meachem,  32  Minn.  66 ...i-r^ 336 

Lord  Arlington  v.Maadshv,  rSaund.  411 558 

Lorieux  v.  Keller,  5  Iowa,  196 227 

Lucas  V.  Owens,  118  Ind.  521 548 

Luco  V.  United  States,  28  How.  516 481 

Lumpkin  v.  Smith,  62  Tex.  25L 117 

McAboy's  Appeal,  107  Pa.  St.  548 514 

McAffee  V.  Russell,  29  Miss.  84 549 

McConnell  V.  Blood,  123  Mass.  47 788 

McCramer  V.  Thompson,  21  Iowa,  244 512 

McElroy  v.  Kansas  City,  21  Fed.  Rep.  257 40 

McCiowan  v.  McGowan,  14  Gray,  119 286 

McKee  v.  McKee,  8  B.  Mon.  488 806 

Mclaughlin  v.  Shaughnessey,  42  Miss.  520 80 

McLeod  v.  Ellis,  2  Wash.  117 641 

Macy  V.  City  of  Indianapolis,  17  Ind.  267 29 

Manistee  National  Bank  v.  Seymour,  64  Mich.  59 413,  414 

Mansfield  v.  First  National  Bank,  5  Wash.  665 769 

Marsh  v.  Union  Pacific  R.  R.  Co.,  9  Fed.  Rep.  878 605 

Martindale  V.  Smith,  1  Ad.  &  E.  (N.S.)389.„ 726 

Marziou  v.  Pioche,  8  Cal.  522 593 

Mathis  V.Morgan, 72  Oa. 517 548 

Mayor,  etc.,  of  CartersvlUe  v.  Lanham,  67  Qa.753 '. 305 

Mayor,  etc.  of  Cumberland  v.  Willison,  50  Md.  138 31 

Mayor,  etc.,  of  Rome  v.  Omberg,  28  Ga.  46 29,    80 

Mayor,  etc.,  of  Rome  v.  Perkins,  80€te.  154 746 

Maywood  County  v.  Village  of  Maywood,  118  111.  61 761 

Meacham  Arms  Co.  v.  Swarte,  2  Wash.  T.  412 131 

Meek  v.  Pennsylvania  Co.,  38  Ohio  St.  632 59 

Meeker  V.  Gardella,  1  Wash.  139 224 

Meeker  v.  Johnson,  3  Wash.  247 220,  279,  652,  721 

Merket  V.  Smith,  33  Kan.  66 445 

Metcalf  V.  Presoott,  10  Mont.  283 706 


CASES  CITED.  xix 


Methodist  Bplsoopal  Church  y.  City  of  Wyandotte,  81  Kan.  721 ^^.   21 

Mllhan  v.  Sharp,  17  Barb.  435 800 

Miller  v.  Stewart,  9  Wheat.  680 064 

Miller  vt  Travers,  8  Bing.  244 229 

Mitohell  ▼.  Itfayor  and  City  Ck>ancdl  of  Rome,  49  Ga.  19 80 

Moore  t.  City  of  Atlanta,  70  Qa.  6fl 44 

Moriaon  v.  Broadway  AS.  A.  R.  R.Oo.,  8  N.T.  9app.4a8 470 

Morris  ▼.  Whito^er,  20  N.  Y.  41 702 

Mom  v.  Shear,  80  Cal.  487 868 

Mooa  V.  SUte,  10  Mo.  888 6M 

Mulfordv.  EstndiUo,  28  cal.  98 096 

Muller  V.  South.  Pac,  etc.,  Ry.  Co.,  88  Cal.  240. 750 

Murphy  ▼.  City  of  Chicago,  29  111.  279. 28 

Myen  v.  Landram,  4  Waab.  702 535 

Nash  y.  Fugate,  24  Qrat.  202 548 

National  Bank  y.  Haug,  82  Mioh.  607 ^ 847 

Nelson  y.  Murray,  28  Cal.  838 i.. M8 

New  Orleans  y.  United  States,  10  Pet  662 761 

North  Yakima  y.  Superior  Court.  4  Wash.  655 519 

Northern  Padflc,  etc,  Mfg.  Co.  y.  Kerron,  5  Wash.  214 652 

Northern  Pacific  R.  R.  Co.  y.  Black,  8  Wash.  827 685 

Northern  Pacific  R.  R.  Co.  y.  Ellison.  8  Wash.  225 208 

Northern  Pacific  R.  R.  Co.  y.  O'Brien,  1  Wash.  999 57 

0*Brien  y.  City  of  St.  Paul,  25  Minn.  381 88 

O'Connor  y.  Pittsburgh,  18  Pa.  St  187 27 

Olcott  y.  Bynum,  17  Wall.  44 285,  447 

Olmsted  y.  Hoyt,  U  Conn.  875 481 

O'Nell  y.  Dougherty,  46  Cal.  575 868 

Ordinary  y.  Thatcher,  41  N.  J.  Law,  408 548 

Pacific  Coast  Ry.  Co.  y.  Porter,  74  Cal.  261 750 

Paine  y.  C.  R.  I.  &  P.  R.  R.  Co.,  45  Iowa,  509. 626 

Parcty.  Bayonne,  40  N.  J.  Law,  838 746,  748 

Parke  v.  Sewttle,  5  Wash.  1 38,    45 

Patten  y.  U.  P.  Ry.  Co.,  29  Fed.  Rep.  500. 600 

Patterson  y.  Inhabitants,  etc.,  Freehold,  38  N.  J.  Law,  205 554 

Patty  y.  Middleton,  82  Tex.  586 189 

Pawling  y.  United  States,  4  Cranch,  219 545 

Fenn.  Co.  y.  Bray,  125  Ind.  229 628 

Pennsylyania  Co.  y.  Roy,  102  U.  S.  451 54 

Penn.  R,  R.  Co.  y.  Connell,  112  111.  295 625 

People  V.  Aikenhead,  5  Cal.  106 554,  555,  556 

People  y.  Beach,  77  111.  52 549 

People  y.  Hughes,  41  Cal.  235 643 

People  y.  Organ,  27  III.  29 547 

People  V.  Remington,  121  N.  Y.  828. 346,  347 

People,  es  ret.  Tytler,  y.  Green,  64  N.  Y.  606 22 

Peppin  V.  Cooper,  2  Bam.  &  Aid.  431 553 

Perley  y.  Perley,  144  Mass.  104 413 

Perry  v.  MoHenry,  18  111.  227 285 

Pettigrewy.  Village  of  Evansyille,  26  Wis.  223. 31 

Pfau  V.  Reynolds,  53  III.  212 618 

Philadelphia,  etc.,  R.  R,  Co.  v.  Derby,  14  How.  486 54 

Pickering  y.  Day,  3  Houst  474 549 

Pilisbury  y.  Kingon,  83  N.  J.  Eq.  287 672 

Pittsburgh  V.  Walter,  69  Pa.  St.  366 487 

Placer  County  y.  Dickenson,  45  Cal.  12 565 


XX  CASES  CITED. 


Plum  V.  Morris  Canal  &  Banking  Co.,  10  N.  J.  Eq.  2M. 81 

Poppleton  V.  Nelson,  10  Or.  487 261 

Port  V.  Parflt,  4  Wash.  369 663 

Potter  V.  United  States,  1Q7U.  S.126 ^ 546 

Fouilin  v.  Canadian  Pac  Ry.  Co.,  47  Fed.  Rep.  858 629 

Pounds  V.  Dale,  48  Mo.  270 * 228 

Powers  V.  Russell,  13  Pick.  69 418,  414,  416,  417 

Priety.  De  La  Montanya  (Cal.),  22  Pac.  Rep.  170 656 

Prouty  ▼.  Clark,  73  Iowa,  95 670 

Pumpelly  v.  Green  Bay  Co.,  13  Wall.  166 8, 19,  20,    21 

QuiflTley  t.  Central  Pac  R.  R.  Co.,  5  Sawy.  107 626 

Raddiff's  Bx*rs  v.  Mayor,  etc.,  of  Brooklyn,  4  N.  Y.  196 22,  23,  24,  28,    29 

Ramsdill  v.  Wentworth,  101  Mass.  125 227 

Read  v.  French,  28  N.  Y.  298 698 

Reardon  v.  San  Francisco,  66  Cal.  492...^ 40 

Redington  v.  Wvods,  46  Cal.  406 482 

Register  V.  State,  8  Minn.  214 889 

Riefaardson  v.  Vermont  Central  R.  R.  Co.,  26  Vt.  465 34 

Rigney  v.  City  of  Chicago,  102  111.  64 40 

Ritchie  V.  Griffiths,  1  Wash.  483 192 

Robb  V.  Mann,  11  Pa.  St.  800 481 

Roberts  v.  City  of  Chicago,  26  111.  249 29 

Robinson  v.  Baker,  5  Cush.  187 606 

Roderigas  v.  East  River  Savings  Institution,  63  N.  Y.  460 317,  318 

Roll  V.  City  Council  of  Augusta,  34  Ga.  326 30 

Root  V.  Potter,  69  Mich.  506 183 

Rounds  V.  Muniford,  2  R.  I.  154 31 

Rowe  V.  Yuba  County,  17  Cal.  62 332 

Ryan  v.  Fergusson,  3  Wash.  396 193 

Sadler  V.  Xiess,  5  Wash.  182 408 

Ssge  V.  City  of  Brooklyn,  89  N.  Y.  189 749 

St.  Peter  v.  Denison,  58  N.  Y.  416 23 

San  Bernardino,  etc.,  R.  R.  Co.  v.  Haven,  94  Cal.  489 750 

San  Jos6,  etc.,  R.  R.  Co.  v.  Mayne,  83  Cal.  566 750 

Sayre  V.  Townsends,  15  Wend.  647 285 

Schattner  v.  City  of  Kansas,  53  Mo.  162 26 

Schneider  V.  Evans,  26  Wis.  241 600 

Scurry  V.  Jones,  4  Wash.  468. 426 

Second  National  Bank  of  St.  Paul  v.  Schranck,  43  Minn.  38 336 

Sexton  v.  Zett,  44  N.  Y.  430 617,  618 

Shiiller  V.  Wright,  70  Iowa,  667 672 

Sharp  V.  United  States,  4  Watts,  21 543 

Shelton  v.  Jones,  4  Wash.  692 766 

Shepard  v.  Chicago,  etc,  Ry.  Co.,  77  Iowa,  54 608 

Sherman  v.  Osbom,  8  Or.  66 664 

Skagit,  etc.  Lumber  Co.  v.  Cole,  I  Wash.  830 648 

Skinner  v.  Hartford  Bridge  Co.,  29  Conn.  523 30 

Smith  V.  Board  of  Supervisors,  59  111.  412 547 

Smith  V.  Corporation  of  Washington,  20  How.  135 21,    38 

Smith  V.  Harrington,  3  Wyo.  508 868 

Smith  V.  Madison,  7  Ind.  86 306 

Smith  V.  Pittsburgh,  etc,  R.  R.  Co.,  23  Ohio  St.  10 625 

Smith  V.  State,  58  Ind.  340 506 

Smith  V.  United  States,  2  Wall.  219 542 

Smith  V.  Whitman,  6  AUcn,  562 606 

Soulardv.  City  of  St.  I^ouis,  36  Mo.  546 746,  748 


CASES  CITED.  xxi 


SpiUer  V.  YounR,  68  Mo.  42 805 

Spokane  Falls  v.  Curry,  2  Wa«h.  Ml 802 

Spokane  TriMrk  A.  Dray  Ck>.  v.  HoeHer,  2  Waah.  tf. 624,  626,  703 

State  V.  Benr,  80  Ind.  902 549 

State  V.  Craig,  58  Iowa.  288. 542 

State  V.  Daniels,  6  Jones  (N.  C),  444 560 

State  T.  Dover,  10  N.  H.  8M^ 474 

State  V.  Hodge,  50  N.  H.  510. 506 

State  V.  Hoyt,  4  Wash.  818 344 

State  V.  Jordan,  09  Iowa.  606 506 

State  V.  Kurtzebbm,  78  Mo.  98 549 

State  V.  Ormiston,  66  Iowa,  143 612 

Stote  V.  Peck.  58  Me.  284 547 

State  V.  Pepper,  81  Ind.  76. 548 

State  V.  Potter.  63  Mo.  212. 545 

State  V.  Wood,  51  Ark.  205. 587 

State,  exra.  Hill,  ▼.  Lichtenberg,  4  Wash.  568 70 

State,  exreL  Schloss,  v.  Superior  Court,  3  Wash.  696 346 

State,  fx  rel.  Share,  ▼.  Boyd,  63  Ind.  428 698 

State  Treasurer  V.  Mann.  34  Vt.  871 554 

Steamboat  New  World  v.  King,  16  How.  469 54 

Stearns*  £x*r  v.  City  of  Richmond  (Va.),  14  S.  E.  Rep.  847 7,  19,    83 

Stetson  V.  Chicago,  ete.,  R.  R.  Co.,  75  111.  74 44 

Stockwell  V.  CouilUrd,  129  Mass.  231 512 

Stockwell  V.  Township  Board  of  White  Lake,  22  Mich.  841 165 

Stekes  V.  State,  58  Miss.  677 506 

Stout  V.  Watson,  19  Or.  251 676 

Stover  v.  People,  56  N.  Y.  315 506 

Stroyan  v.  Knowles,  6  Hurl.  &  N.  454 8 

Tacoma  Lumber  &  Manufacturing  Co.  v.  Taooma,  1  Wash.  12 865 

Taylor  v.  City  of  St.  Louis,  14  Mo.  20 26 

Taylor  Co.  v.  King,  73  Iowa,  163.~ 548 

Tehama  Co.  v.  Bryan,  68  Cal.  57 760 

Terhune  v.  Dever,  36  Qa.  648. 619 

Terrill  V.  Auchauer,  14  Ohio  St.  80 193 

Texira  V.  Evans,  1  Anst.  228. 547 

Thomas  V.  Desmond,  63  Cal.  426 773 

Thompson  v.  Caton,  3  Wash.  T.31 181 

Thompson  v.  Haskell,  21  111.  215 501 

Thompson  v.  State,  37  Miss.  518 549 

Thorpe  Bros.  v.  Durbon,  45  Iowa,  192 766 

Thurston  v.  City  of  St.  Joseph,  51  Mo.  510. 8,  19,    27 

Thurston  v.  Hancock,  12  Mass.  220 10 

Tidball  v.  Halley,  48  Cal.  610. 548 

Toms  V.  Wilson,  4  Best  A  8.  442 726 

Townsend  v.  N.  Y.  C.  &  H.  R.  R.  R.  Co.,  56  N.  Y.  295 626 

Traders'  Bank  v.  Van  Wagenen,  2  Wash.  172 670 

Transportation  Co.  v.  Chicago,  99  U.  S.  685... 9,  19,  21,    34 

triggv.  St.  L.  K.  C.  &N.  Ry.  Co.,  74  Mo.  147 626 

Trosper  v.  Commissioners,  27  Kan.  391 758 

Trustees  v.  Greenough,  106  V,  S.  527 530 

Trustees  V.  Sheik,  119  111.  579 548 

Underwood  v.  Underwood,  87  Cal.  523 434 

Unger  V.  Forty-second  Street,  etc,  R.  R.  Co.,  51  X.  Y.  497 54 

United  States  v.  Iron  Silver  Mining  Co.,  128  U.  S.  673 707 

United  States  V.  Kirkpatrick,  9  Wheat  720 554 

United  States  V.  Kuntse  (Idaho),  21  Pac.  Rep.  407 608 


xxii  CASES  CITED, 


Vail  V.  Tillman,  2  Wash.  476 101 

Van  Keuren  ▼.  McLaughlin,  21  N.J.  Eq.  163. 67S 

Van  Patten  V.  Burr,  82  Iowa,  518 670,  672 

Van  Shaack  v.  Robblna,  86  Iowa,  201 19S 

Van  Wormar  V.  Mayor  ettd.,  15  Wend.  262. 306 

Varden  v.  Mount,  78  JLy.  86 807 

Vaughan  v.  Providenoe,  etc,  R.  B.  Ck>.,  13  R.  I.  578 600 

Veitha  v.  Hagye,  8  Iowa,  163 4L9 

ViBe  V.  Hamilton  County,  19  111.  78 882 

Vreeland  v.  Ellaworth,  71  Iowa,  347 140 

Waddell  V.  Mayor,  etc,  of  New  York,  8  Barb.  06 28 

Wainier  v.  Law,  3  Wash.  500 885 

Walla  Walla  County  v.  Pinir,  1  Waah.  T.  343 689 

Wallich  V.  City  of  Manitowoc,  57  Wis.  9 31 

Waloh  V.  Chicago,  etc.,  Ry.  Co.,  42  Wis.  23. 685 

Ward  V.  Chum,  18  Grat.  801 544 

Wardens,  etc.,  v.  Boetock,  2  Boa  A  P.  175 503 

Warren  v.  His  Creditors,  3  Wash.  48 ^ 185 

Warren  v.  Quade,  3  Wash.  750 241,  296,  680,  782,  733 

Watson  V.  Lemen,  9  Col.  200 663 

Wayne  County  v.  Waller,  90  Pa.  St.  99 332- 

Webb  V.  Baird,  6  Ind.  13 331 

Wegman  v.  City  of  Jefferson,  61  Mo.  55 27 

Welch  V.  Seymour,  28  Conn.  387 554 

Wells  V.  Thomas,  27  Mo.  17 600 

Whitaker  V.  Brown,  46  Pa.  St.  197 512 

White  V.  Dugican,  140  Mass.  18 548 

White  V.  Vann,  6  Humph.  70 601 

Whittemore  v.  Russell,  80  Me.  297 227 

Wichita,  etc..  Rid.  Co.  v.  Fechheimer,  86  Kan.  45...: 746 

Willey  V.  Morrow,  1  Wash.  T.  474 692 

Willis  V.  LcRTis,  45  111.  289 804 

Wilson  V.  Posket,  6  Mete.  400 227 

Wilson  V.  Patrick,  34  Iowa,  363. 880 

Wilson  V.  Seattle,  2  Wash.  548. 484,  487 

Windt  V.  Banniza,  2  Wash.  147 - 500 

Winthrop  v.  Fairbanks,  41  Me.  807 512 

Wolf  V.  HouRh,  22Kan.669 601 

Wood  V.  Wylds,ll  Ark.  754 619 

Wooters  v.  Feeny,  12  La.  An.  449 190 

Wurtz  V.  HaH,  18  Iowa,  515 349 

W.  U.  Tel.  Co.  V.  Cooper,  71  Tex.  507- i.  627 

W.  U.  Tel.  Co.  V.  Rosentreter,  80  Tex.  406 627 

W.  U.  Tel.  Co.  V.  Simpson,  73  Tex.  422 627 

Yesler  V.  HochsteUler,  4  Wash.  349 770 

Yorton  v.  Milwaukee,  etc.,  Ry.  Co.,  62  Wis.  367 626 

Young  V.  Howell,  5  Wash.  239 296 

Zimpelman  v.  Robb,  53  Tex.  274 189 


STATUTES  CITED  AND  CONSTRUED. 


CoDstlttttJon,  artide  1,  Bectlon  8 » 904 

Constitution,  aitiele  1,  Motion  16 S8,  744 

Oonatitution,  article  4«  section  16 125 

Constitution,  article  6,  secUon  8 460,  461 

Constitution,  article?,  section  2^ 146 

Constitution,  article  8,  section  6 .146,  454 

Constitution,  articled,  section  7.. 146 

Constitution,  article  11,  section  5 461 

Constitution,  article  11,  section  6. 396 

Constitution,  article  17,  section  1 180 

Constitution,  article  27,  section  14. 499,  460 

Code,  1881,  ehap^  88. „ 640 

Code,  1881,  chapter  14Sw 668 

Code,  1881,  section  &. 262 

Code,  1881,  section  47 641 

Code,  1881,  section  106. 57 

Code,  1881,  section  488.. 253,  258 

Code,  1881,  section  717 268 

Code,  1881,  section  788. 774 

Code,  1881,  section  888 500 

Code,  1881,  section  1200 818 

Code,  1881,  section  144&. 117 

Code,  1881,  section  2825. 640 

Code,  1881,  section  2400- 190 

Code,  1881,  section  8961 476 

General  Statutes,  1891,  chapter  4 764 

General  Statutes,  1801,  section  298 713 

General  Statutes,  1801,  section  806 308 

General  Statutes,  1891,  section  864 85 

General  Statutes,  1801,  section  868 85 

General  Statutes,  1801,  section  385 86 

Genoral  Statutes,  1891,  sections  744-6.. 616 

General  Statutes,  1891,  section  755 616 

General  Statutes,  1891,  section  788 143 

General  Statutes,  1801,  section  797 114 

General  Statutes,  1801,  section  1465.... 226,  391 

General  Statutes,  1891,  sections  1524-81 71 

GenemI  Stotutes,  1891,  section  1585w 515 

General  Statutes,  1891,  section  1663. 765 

General  Statutes,  1891,  section  1666.. 765 

General  Statutes,  1801,  section  1666. 766 

General  Statutes,  1801,  section  1667 240,  784 

General  Statutes,  1801,  section  1671. 765 

General  Statutes,  1801,  sections  1670-80. 430,  431 

General  Statutes,  1801,  section  1094- 383 

General  SUtutes,  1801,  section  2146- 171 

General  Statutes,  1891,  section  2741,  e(  «09 668,  672 

General  Statutes,  1801,  section  2750- 671 

(xxiii) 


XXIV 


STATUTES  CITED. 


Oenend  Statates,  1891,  Bection  2758. 670,  G72,  678 

General  Statutes,  1891,  section  2996 713,  714 

General  Statutes,  1891,  section  2937- ~ 714 

title  4,  chapter  4 498 

tlUe7,  chapter  5 730 

Utle7,  chapter  IS. 207 

titles,  chapter  4 772 

section  48 166 

section  94 832 

section  119 718 

section  123 664 

section  134 362 

section  138 262 

section  147. 362,  363 

section  161 291 

section  162 291,519,  520,  521 

section  185 662 

secUonl94 662 

section  200 662 

section  215 662 

section  296 689 

section  303 690 

section  374 279 

section  379 185 

section  389 731 

section  426 207,  208,  210,  211 

section  428 211 

section  429 209.  210  211 

section  491 772 

sections  524-525 804,  806 

sections  571-573 790 

section  663 153,  155  156 

section  703 262 

section  760 696 

section  800 687 

section  863 881 

section  947 381 

section  955 117 

section  1117 881 

section  1185. 774 

section  1231 643 

section  1269 643 

section  1271 330,  643 

section  1311 775 

section  1363 500 

secUons  1393-97 302 

section  1402. 213,  384 

section  1405 186 

section  1407 286 

section  1408 262 

section  1416 327 

section  1419 857,  678 

section  1421 124,  262 

section  1422 327 

section  1424 320 

section  1429 658 

section  1650 805 

Penal  Code,  1891,  sections  17-18 559 


Code  of 

Procedure, 

1891, 

Code  of 

Procedure, 

1891, 

Code  of 

Procedure, 

1891, 

Code  of 

Procedure, 

1891, 

Code  of 

Procedure, 

1891, 

Code  of 

Procedure, 

1891, 

Code  of 

Procedure, 

1891, 

Code  of 

Procedure, 

1891, 

Code  of 

Procedure, 

1891, 

Code  of 

Procedure, 

1891, 

Code  of 

Procedure, 

1891, 

Code  of 

Procedure, 

1891, 

Code  of 

Procedure, 

1891, 

Code  of 

Procedure, 

1891, 

Code  of 

Procedure, 

1891, 

Code  of 

Procedure, 

1891, 

Code  of 

Procedure, 

1891, 

Code  of 

Procedure, 

1891, 

Code  of 

Procedure, 

1891, 

Code  of 

Procedure, 

1891, 

Code  of 

Procedure, 

1891, 

Code  of 

Procedure, 

1891, 

Code  of 

Procedure, 

1891, 

Code  of 

Procedure, 

1891, 

Code  of 

Procedure, 

1891, 

Code  of 

'  Procedure, 

1891, 

Code  of 

Procedure, 

1891, 

Code  of 

Procedure, 

1891, 

Code  of 

Procedure, 

1801, 

Code  of 

Procedure, 

1891, 

Code  of 

Procedure, 

1891, 

Code  of 

Procedure, 

1891, 

Code  of 

Procedure. 

1891, 

Code  of 

Procedure, 

1891, 

Code  of 

Procedure, 

1891, 

Code  of 

Procedure, 

1891, 

Code  of 

'  Procedure, 

1891, 

Code  of 

Procedure, 

1891, 

Code  of 

Procedure, 

1891, 

Code  of 

Procedure, 

1891, 

Code  of 

Procedure, 

1891, 

Code  of 

Procedure, 

1891, 

Code  of 

Procedure, 

1891, 

Code  of 

Procedure, 

1891, 

Code  of 

Procedure, 

1891, 

Code  of 

Procedure, 

1891, 

Code  of 

Procedure, 

1891, 

Code  of 

Procedure, 

1891, 

Code  of 

Procedure, 

1891, 

Code  of 

Procedure, 

1891, 

Code  of 

Procedure, 

1891, 

Code  of 

Procedure, 

1891, 

Code  of 

Procedure, 

1891, 

Code  of 

Procedure, 

1891, 

STATUTES  CITED. 


XXV 


Penal  Code,  1891,  section  22 774 

Penal  Code,  1891,  aeciion  47 .' 351 

Penal  Code,  1891,  section  54 174,  175 

Penal  Code,  1891,  section  142 223 


Laws, 

I.4IW8, 

luaws. 
Laws, 

I.AWS, 

I^aws, 
liaws, 
I.<aw8, 

I.AWS, 

Laws, 
Laws, 
I.iaw8, 
Laws, 
Laws, 
Laws, 
Laws, 
Laws, 
I^aws, 
Iawb, 
Iawb, 
Laws, 
Laws, 
Laws, 
I^iws, 

I.AW8, 

Laws, 

T.AWS, 

Laws, 
Laws, 
Laws, 
Laws, 
Iaws, 

I.AW8, 

Laws, 
I^iws, 

I.AWS, 

Iaws, 

Iaws, 

Chaite 

Charte 

Cliarie 

Charte 


854,  page  404 523 

855,  pose  33 523 

859,  pagre7 472 

859,  page  9.  section  4 473 

859,  page  10,  section  7 475 

859,  page  24 528 

859,  page  314,  section  11 *. 143,  144 

863,  page  512,  section  11 475 

877,  page  266,  section  27 144 

877,  page  268,  section  34 144 

877,  page  271,  section  39 144 

885-6,  page  87 437 

885-6,  page  100 '. 458,  537,  548 

887-8,  page  15 145.  586 

887-8,  page  15,  section  2. 146 

887-8,  page  58,  section  1 780 

887-8,  page  62,  section  14 780 

88^-90,  page  83- 345,668,669,  670 

889-90,  page  83,  section  1 »« 

889-90,  page  85,  section  7 338 

889-90,  page  86,  section  8 338,  348 

889-90,  page  86,  section  9 839 

88»-90,  page  86,  section  10. 339,340,  341 

889-9U,  page  86,  section  11 341 

889-90,  page  88,  section  15 840 

889-90,  page  203,  section  154,  subdivision  16*. 307 

889-90,  page  288 437 

889-90,  page  294,  section  2 780,  781 

889-90,  page  448. '. 274 

889-90,  page  470. 645 

889-90,  page  471,  section  4 646 

889-90,  page  472,  sections  7^ 647 

889-90,  page  526,  section  1 515 

889-90,  page  530 90,    92 

889-90,  page  591,  section  154 92 

891,  page  166. 90,  91,    98 

891,  page  280 90,    91 

801,  page  325,  section  119 90,  92,    9ii 

891,  page  368 '. 191' 

,  Seattle,  Iaws,  1885-6,  page  240,  section  5 746 

,  SeaUle,  Iaws,  1885-6,  page  241,  section  8 ;J7 

,  Seattle,  Laws.  1885-6,  page  2^13,  section  11 743,  746 

,  Seattle,  Laws,  18aV6,  page  270,  section  101 74:^,  746 


ERRATA 


Page  67:  Syllabus  read  iS^,  l9i'4-Sl  in  place  of  '^  '^  15, 24, 31." 

Piaf^l2R:  Syllabus,  third  paragraph,  second  line,  read  mortgagor  instead  of 
inortfiagee." 

Panre  135:  Ninth  line,  read  nurrigagor  in  place  of  "  mortgagee." 

Page  666:  Syllabus,  flrat  paragraph,  second  line,  read  p.  iiXi  in  place  of  "^935." 

Page  668:  Second  line,  read  p.  9.1.5  in  place  of   *  ^936." 

Page  671 :  Seventh  line  from  bottom,  read  f7.V>  in  place  of  **26B0." 


EEPORTS   OF  OASES 


DXCIDED  IN 


THE  STJPHEME  COURT 


OF  THE 


STATE  OF  WASHINGTON, 


AT  THE 


OCTOBER   SESSIOISr,  1892. 


[N0.4U.    I>ecided  October  11, 1892.] 

James  Parke,  AppeUcmt^  v.  The  City  of  Seattle, 

Respondent. 

MUKICIPAL    CORPORATIONS  —  8TRBET    IMPROVEMENTS  —  INJURY    TO 

ABUTTING  LAND— LATERAL  SUPPORT. 

In  this  state  a  municipal  corporation  is  liable  for  any  damage 
caused  in  grading  a  street  whereby  lands  abutting  thereon  are  de- 
prived of  lateral  support,  although  the  damage  may  have  been  oc- 
casioned prior  to  the  adoption  of  the  constitutional  provision 
requiring  compensation  for  private  property  *' taken  or  damaged 
for  public  use."    ( Ho yt,  J.,  dissents.) 

Where  a  municipal  corporation  in  grading  a  street  so  negligently 
excavates  the  earth  that  the  abutting  land  is  deprived  of  lateral 
support  to  such  a  degree  that  buildings  and  improvements  thereon 
suffer  injuries,  to  which  their  own  weight  has  not  contributed,  dam- 
ages may  be  recovered  therefor.    (Hoyt,  J.,  dissents.) 

Appeal  from  Superior  Courts  King  Gownty. 

Greene  &  Turner^  for  appellant: 

That  is  a  taking  which  destroys  substantial  value  and  in- 
flicts irreparable  and  permanent  injury,  or  is  a  serious 
interruption  to  the  common  and  necessary  use  of  the  prop- 
erty.    Constitutional  provisions  aim  to  give  the  same  pro- 
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Argument  of  Counsel.  [5  Wash. 


tection  against  encroachment  by  the  public  that  the  pro- 
prietor has  against  encroachment  by  private  individuals. 
The  proprietor  suffers  equally  in  the  one  case  as  in  the 
other,  and  natural  equity  and  justice  demand  that  he  should 
be  equally  protected  in  the  one  case  as  in  the  other.  The 
doctrine  that  public  bodies  are  not  liable  for  consequential 
damages  has  been  pushed  too  far,  and  the  term  ''conse- 
quential" has  been  made  to  include  too  much.  Piimpdly 
V.  Green  Bay  Co.^  13  Wall.  166;  Eaton  v.  RaUroad  Co,^ 
51  N.  H.  604.  As  to  the  true  application  of  the  term 
'^consequential,"  compare  Callenderv.  Marshy  1  Pick.  418, 
and  Thurston  v,  Siamcoct,  12  Mass.  220. 

A  municipal  corporation,  in  the  control  and  improve- 
ment of  streets  for  public  use,  will  be  liable  for  damages 
caused  to  private  property  by  grading  streets  where  a  pri- 
vate ownier  of  the  soil  through  which  the  street  is  laid 
would  be  liable  for  improving  it  in  the  same  way  for  his 
own  use.  Callender  v.  Marshy  supra;  ThuTston  v.  Hancock^ 
supra;  Keasy  v.  Louisville,  4  Dana,  154;  Tlunies  v,  Ehox- 
ville^  1  Humph.  403;  Rhodes  v.  CleveJund^  10  Ohio,  160; 
Keating  v.  Cincinnati,  38  Ohio  St.  141;  JVevlns  v.  Peoria, 
41  HI.  507;  Quincy  v.  Jones,  76  111.  231;  Transportation 
Co.  V.  Chicago,  99  U.  S.  635.  The  right  to  lateral  support 
of  lands  stands  upon  natural  justice  and  is  essential  to  the 
protection  and  enjoyment  of  property  in  the  soil,  and  the 
owner  of  the  land  is  entitled  to  damages  for  the  destruc- 
tion of  such  support.  Gilmore  v,  Driscoll,  122  Mass.  199; 
Cincinnati  v.  Penny,  21  Ohio  St.  499;  Richardson  v.  Ver- 
mont Central  R.  R.  Co.,  25  Vt.  465;  Elliott  on  Roads  and 
Streets,  p.  350. 

Damages  to  buildings,  as  well  as  damages  to  land,  are  re- 
coverable when  the  weight  of  the  buildings  does  not  sub- 
stantially contribute  to  the  mischief.  Keating  v.  Cincinnati, 
38  Ohio  St.  141. 


Orange  Jacobs,  and  George  Donworth,  for  respondent. 
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The  opinion  of  the  court  was  delivered  by 

Stiles,  J. — Th^  appellant,  as  plaintiff  in  the  superior 
coort,  brought  this  action  against  the  city  of  Seattle  to  re- 
cover damages  from  the  municipality  for  so  negligently 
excavating  certain  streets  abutting  upon  his  premises  as  to 
cause  the  hillside,  of  which  his  premises  formed  a  part,  to 
bodily  slide  down  into  the  streets,  and  thus  cause  great  and 
permanent  impairment  of  the  value  of  his  premises,  and  the 
destruction  of  his  buildings  and  other  improvements.  To 
the  complaint  the  defendant  demurred,  and  the  demurrer 
was  sustained,  and  judgment  against  the  plaintiff  rendered 
accordingly. 

The  premises  were  at  the  intersection  of  Sixth  and  Mill 
streets.  The  improvements,  which  embraced  a  house,  out- 
buildings, fence,  lawn,  shrubbery,  etc.,  all  worth  $5,000, 
were  made  in  1886,  and  the  alleged  damage  was  done  at 
some  time  before  the  adoption  of  the  constitution,  in  1889. 
The  complaint  charged: 

^^(4)  That  at  the  time  of  making  said  improvements, 
and  always  up  to  the  time  of  the  commission  of  the  griev- 
ances hereinafter  mentioned,  the  soil  and  earth  of  said  prem- 
ises, and  the  adjoining  soil  and  earth  of  said  Mill  and 
Sixth  streets,  and  of  said  alley,  and  the  soil  and  earth  im- 
mediately to  the  eastward  of  said  premises  and  alley,  sloped 
downward  from  east  to  west  at  an  average  and  natural  rate 
of,  to  wit,  one  foot  vertical  to  four  feet  horizontal,  and  the 
soil  and  earth  of  said  premises  were  so  related  to  the  soil- 
and  earth  in  said  Sixth  and  Mill  streets  adjoining  said  prem- 
ises, and  to  the  soil  and  earth  in  said  alley  adjoining  said 
premises,  and  to  the  soil  and  earth  lying  within  several  hun- 
dred feet  immediately  to  the  eastward  and  northward  of 
said  alley  and  premises,  that  the  soil  and  eaHh  of  said  Sixth 
and  Mill  streets,  adjoining  said  premises,  formed  the  natural- 
and  necessary  support  of  the  soil  and  earth  of  said  premises,  * 
and  formed,  together  with  the  soil  and  earth  of  said  premises, 
the  natural  and  necessary  support  of  the  soil. and  earth  in 
said  alley  adjoining  said  premises,  and  formed,  together 
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with  the  soil  and  earth  of  said  premises,  and  the  soil  and 
earth  of  said  alley  adjoining  said  premises,  the  natural  and 
necessary  sapport  of  the  soil  and  earth  immediately  to  the 
eastward  and  northeastward  of  said  alley  and  premises;  all 
which  the  said  city  at  the  time  of  the  commission  of  said 
grievances,  and  at  all  times,  well  knew.  (5)  That,  after 
the  making  of  the  improvements  mentioned  in  the  third 
paragraph  of  this  complaint,  said  city  graded  said  ^lill 
street,  and  so  carelessly,  negligently  and  unskillf ally  exca- 
vated the  soil  and  earth  in  said  Mill  and  Sixth  streets, 
adjoining  said  premises  of  plaintiff,  and  so  carelessly,  neg- 
ligently and  unskillf uUy  left  such  excavation  without  any 
proper  or  any  means  of  support  for  the  soil  and  earth  of 
said  premises,  or  for  the  soil  and  earth  of  said  alley  adjoin- 
ing said  premises,  or  for  the  soil  and  earth  lying  immedi- 
ately to  the  eastward  and  northeastward  of  said  alley  and 
premises,  that  all  the  soil  and  earth  of  said  premises,  and 
of  said  alley  adjoining  the  same,  and  all  the  soil  and  earth 
for  several  hundred  feet  immediately  to  the  east  and  north- 
east of  said  alley  and  premises,  all  forthwith  began,  and 
thenceforth  hitherto  have  continued,  and  still  continue,  and 
will  indefinitely  continue,  to  creep,  slide,  move  and  go 
southwesterly  and  downwards  in  the  dii'ection  of  said  slope, 
and  upon,  over,  across  and  off  of  said  premises  and  into 
said  Sixth  and  Mill  streets  and  Yesler  avenue,  in  such 
quantities  and  to  such  an  extent  that  much  more  and  many 
times  more  soil  has  long  ago  fallen  into  said  Sixth  and  Mill 
streets  out  and  off  of  said  premises  by  reason  of  said  exca- 
vation and  said  carelessness,  negligence  and  unskillf  ulness 
than  was  or  is  sufficient  to  give  the  natural  slope  of  such 
earth  for  such  excavation,  and  in  such  manner  and  to  such 
an  extent  that  great  quantities  of  soil  and  earth  have  come 
and  are  coming  upon  said  premises  out  of  and  off  of  said 
alley,  and  out  and  off  of  the  land  immediately  to  the  east- 
ward and  northeastward  of  said  alley  and  premises,  by 
reason  of  said  excavations  and  said  carelessness,  negligence, 
and  unskiilfulness,  all  to  the  great  injury  and  destruction 
of  said  premises,  and  the  said  improvements  thereon,  and 
to  the  damage  of  plaintiff  in  the  sum  of  seven  thousand 
seven  hundred  and  twelve  dollars  ( f  7, 712  );  that  such  creep- 
ing, sliding,  moving  and  going  were  not,  nor  was  or  is  any 
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of  the  same,  caused  by,  or  in  any  measare  or  degree  caused 
by,  or  attributable  to,  the  weight  of  or  otherwise  to  said 
buildings  or  improvements,  or  any  -thereof,  or  any  part 
thereof." 

This  pleading  presents  the  question  whether,  before  the 
constitution,  a  municipal  corporation  was  liable  for  any 
damage  caused  by  its  having  taken  away  the  lateral  sup- 
port from  lands  abutting  on  a  street  which  it  was  grading. 
Two  grounds  of  recovery  are  urged,  viz. :  Firsts  The  dam- 
age to  the  land  by  causing  it  to  slide  off;  and,  secondly^ 
the  damage  to  the  improvements  on  the  land.  If  this  suit 
were  between  private  persons,  the  first  element  of  damage 
would  be  recognized  as  proper  if  there  was  substantial  in- 
jury done,  but  the  recognition  of  the  second  would  depend 
on  whether  there  was  negligence  on  the  part  of  the  exca- 
vator in  making  his  excavation.  This  summary  of  the 
rule  is  amply  considered  and  explained  in  GUmore  v.  Dris- 
coUj  122  Mass.  199.  But  the  respondent  objects  that  be- 
cause it  was  engaged  in  a  lawful  opening  and  improving  of 
streets  it  cannot  be  held  liable  for  such  injuries.  The  basis 
of  this  claim  is  that  such  injuries  are  what  the  courts  term 
''consequential,"  which  are  without  remedy.  There  is  no 
doubt  that  what  are  termed  "consequential"  injuries  are 
by  most  of  the  courts  held  to  be  remediless,  although  nearly 
all  of  the  courts  in  this  country  have  at  one  time  or  another 
regretted  the  existence  of  such  a  rule,  and  that  they  could 
not  under  the  law  follow  the  decisions  of  the  supreme  court 
of  Ohio,  which  are  to  the  contrary.  Yet  we  find  a  number 
of  the  states  granting  relief  in  cases  of  the  particular  char- 
acter  of  the  one  at  bar,  and  although  they  are  sometimes 
loosely  denominated  "consequential  injuries,"  the  fact  is 
that  they  are  not  consequential,  but  direct,  injuries.  Judge 
Dillon,  in  his  Municipal  Corporations  (§991),  says: 

"Where  the  power  is  not  exceeded,  there  is  no  implied  or 
common  law  liability  to  the  adjacent  owner  for  grading 
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the  whole  width  of  the  street,  and  so  close  to  his  line  as  to 
cause  his  earth  or  fences  and  improvements  to  fall,  and  the 
corporation  is  not  bound  to  furnish  supports  or  build  a 
wall  to  protect  it.  The  abutting  owner  has,  as  against  a 
city,  no  right  to  the  lateral  support  of  the  soil  of  the  street, 
and  can  acquire  none  from  prescription  or  lapse  of  time." 

He  also  says,  in  §  990: 

''There  is  no  such  implied  or  common  law  liability,  even 
though  in  grading  and  leveling  the  street  a  poition  of  the 
adjoining  lot,  in  consequence  of  the  removal  of  its  natural 
support,  falls  into  the  highway." 

This  authority  is  strongly  relied  upon  by  the  respondent 
in  this  case,  but  after  a  careful  examination  of  the  citations 
made  by  the  learned  author,  while  we  do  find  his  text  is 
fully  sustained  in  very  numerous  cases  in  England  and  in 
this  country,  where  purely  consequential  injuries  have  been 
suffered,  we  also  find  that  the  cases  which  he  cites  to  sup- 
port the  proposition  that  the  abutting  owner  has,  as  against 
the  city,  no  right  to  lateral  support,  do  not  sustain  him.  In 
all  these  cases  cited  it  was  either  the  inconvenience  of  ac- 
cess caused  by  the  change  of  grade  or  the  necessity  of  go- 
ing to  expense  in  sustaining  the  weight  of  buildings  erected 
upon  the  abutting  owner^s  land  close  up  to  the  line  of  the 
street,  that  was  the  ground  of  the  action.  No  one  of  them 
was  maintained  for  the  removal  of  the  lateral  support  of 
the  abutter's  land.  It  is  more  than  likely  that  in  these 
cases  no  damages  were  sought  for  the  caving  of  the  land 
itself,  because  the  actual  damage  resulting  from  such  a 
caving  in  most  instances  would  be  but  little,  if  anything, 
more  than  nominal;  but  where  the  caving  or  sliding  is  as 
extensive  and  material  as  it  is  in  this  case,  and  knowledge 
of  the  nature  of  the  soil,  and  of  the  certainty  that  it  would 
cave  and  slide,  is  charged  upon  the  city,  as  appears  by  the 
complaint  in  this  case,  it  would  certainly  be  a  great  hard- 
ship, indeed,  if  the  city  could  go  on  with  gross  reckless- 
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ness  to  remove  what  it  must  have  seen  was  the  only  support 
for  the  whole  hillside.  Knowledge  of  the  character  of  the 
soil,  and  of  its  certainty  to  cave  so  as  to  materially  injure 
the  beneficial  use  of  the  land,  would  make  it  negligence  for 
the  city  to  go  on  with  its  work  without  providing  means 
to  resist  the  threatened  calamity. 

A  similar  view  was  taken  of  this  matter  in  the  case  of 
Keating  v.  Cincinnati^  38  Ohio  St.  141,  where  the  facts 
were  almost  identical  in  every  particular  with  those  at  bar. 
That  case  was  decided  not  alone  upon  the  authority  of  the 
Ohio  cases,  the  peculiarities  of  which  have  been  alluded  to, 
but  upon  that  of  other  leading,  well-considered  cases,  par- 
ticularly that  of  GUmore  v.  Dri^coll^  cited  above.  The 
same  court  had  previously  held,  in  City  of  Cincinnati  v. 
Penny ^  21  Ohio  St.  499,  that  the  coiporation  was  not  liable 
for  damages  to  buildings  caused  by  negligence  in  making 
the  excavation,  where  their  weight  contributed  to  the  in- 
jury. See  also  the  very  recent  case  of  Steams'  ExW  v. 
City  of  Richmond  ( Va.),  14  S.  E.  Rep.  847.  In  that  case 
the  right  to  recover  was  extended  to  buildings.  The  court 
used  this  language: 

"Every  owner  of  land  is  entitled,  as  against  his  neigh- 
bor, to  have  the  earth  stand  and  the  water  flow  in  its  natu- 
ral condition.  ...  In  the  case  of  land,  which  is 
fixed  in  its  place,  each  owner  has  the  absolute  right  to  have 
his  land  remain  in  its  natural  condition,  unaffected  by  any 
act  of  his  neighbor;  and,  if  the  neighbor  digs  upon  or  im- 
proves his  own  land  so  as  to  injure  this  right,  an  action 
may  be  maintained  against  him  without  proof  of  negli- 
gence. And  although  this  natural  right  does  not  extend 
to  buildings  increasing  the  downward  and  lateral  pressure, 
and  therefore,  if  damage  is  done  to  them  by  digging  in  the 
adjoining  soil,  no  action  can  be  maintained  therefor  unless 
negligence  be  proved,  yet  it  is  settled  by  the  recent  decis- 
ions in  England,  and  it  would  seem  clear  upon  principle, 
that  where  land  upon  which  there  are  buildings  slides  or 
subsides  by  reason  of  such  digging,  and  the  buildings  are 
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in  consequence  damaged  also,  and  their  weight  in  no  way 
contributed  to  the  result,  then  the  damage  done  to  the 
buildings  may  be  taken  into  consideration  in  estimating  the 
damages."  Brovm  v.  Robins^  4  Hurl.  &  N.  186;  Stroyan 
V.  Knowlea^  6  Hurl  &  N.  454;  Lewis,  Em.  Dom.,  §§  100, 
151. 

The  time  has  been  when  it  was  the  fashion  of  courts  to 
regard  the  state  or  its  instruments  (municipal  corporations) 
as  in  some  way  superior  in  their  right  to  do  mischief  to 
the  individual  over  private  persons;  as,  for  instance,  in  St. 
Louis  V.  Gurnoj  12  Mo.  414,  where  a  city  which  improved 
a  street  under  competent  authority  was  held  not  responsi- 
ble for  any  damage  it  might  cause  by  defects  in  the  plan 
of  its  improvement  whereby  masses  of  water  were  thrown 
upon  the  lands  of  abutting  owners,  although  it  was  con- 
ceded that  if  the  plan  were  negligently  executed  there 
might  be  liability.  But  such  cases  have  since  been  sub- 
stantially overruled,  as  St.  Louis  v.  Gurno  was  expressly 
overrulled  in  Thurston  v.  City  of  St.  Joseph^  51  Mo.  510, 
on  the  ground  that  the  casting  of  masses  of  water  and  earth 
upon  the  premises  of  an  abutting  owner  is  a  taking  of  lands, 
within  the  constitutional  prohibition.  The  leading  case  of 
Pumpelly  v.  Green  Bay  Co,^  13  Wall.  166,  set  at  rest  all 
such  claims  on  the  part  of  public  corporations,  and  is  of 
especial  authority  in  this  case,  the  facts  of  which  occurred 
during  our  territorial  existence.  Speaking  of  these  conse- 
quential injuries,  and  the  ruling  of  courts  thereon,  the  court 
said: 

"But  we  are  of  the  opinion  that  the  decisions  referred 
to  have  gone  to  the  uttermost  limit  of  sound  judicial  con- 
struction in  favor  of  this  principle — that  is,  the  non-liabil- 
ity for  consequential  injuries — and  in  some  cases  beyond 
it,  and  that  it  remains  true  that  where  real  estate  is  actually 
invaded  by  superinduced  additions  of  water,  earth,  sand,  or 
other  material,  or  by  having  any  artificial  structure  placed 
on  it  so  as  to  effectually  destroy  or  impair  its  usefulness, 
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it  is  a  taking,  within  the  meaning  of  the  constitution,  and 
that  this  proposition  is  not  in  conflict  with  the  weight  of 
judicial  authority  in  this  country,  and  certainly  not  with 
sound  principle. '^ 

But  what  possible  distinction  there  can  be  between  the 
injury  which  is  occasioned  by  casting  water,  earth,  sand  or 
other  material  upon  one^s  land,  and  having  the  entire  sur- 
face of  the  land  dragged  or  forced  away,  it  is  hard  to  com- 
prehend. Wherein  is  the  one  less  a  ^^ taking''  than  the 
other  if  Another  case  in  the  United  States  supreme  court 
is  that  of  Transportdtion  Co.  v,  Chicago^  99  U.  S.  635. 
The  plaintiff  owned  warehouse  property  which  abutted 
upon  La  Salle  street  and  the  Chicago  river.  The  city,  in 
building  a  tunnel  under  the  river,  excavated  the  street  and 
erected  a  cofferdam  in  the  river,  the  effect  of  which  was  to 
cut  off  access  to  the  warehouses  from  both  the  street  and 
the  river  during  the  time  the  work  was  in  progress.  This 
injury,  and  certain  alleged  injuries  to  the  building,  by 
reason  of  the  negligent  excavation,  were  sued  for.  It  will 
be  observed  that  the  temporary  obstructign  of  the  access 
was  purely  a  consequential  injury,  which,  the  court  held, 
there  could  be  no  recovery  for.  But  after  ruling  on  this 
point  against  the  plaintiff,  the  circuit  court  charged  the 
jury  that  if  they  found  that, the  injuries  to  the  building 
were  caused  by  the  negligent  and  unskillful  manner  in 
which  the  work  was  done  by  the  city,  and  not  by  reason 
of  the  weight  of  the  building,  and  if  the  building  had  not 
been  repaired  so  as  to  make  it  as.  useful  for  the  plaintiff's 
purposes  as  it  was  before  the  injuries  occurred,  then  the 
plaintiff  would  be  entitled  to  such  damages  as  would  make 
it  as  useful  for  its  purposes.  On  appeal  the  supreme  court 
said  concerning  this  charge: 

"There  was  evidence  at  the  trial  that  during  the  progress 
of  the  necessary  excavation  of  La  Salle  street  a  portion  of 
the  walls  of  the  plaintiff's  buildings  on  the  lot  cracked  and 
sunk.     This  was  caused  by  the  caving  in  of  the  excavation 
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in  the  street,  the  timbers  used  for  bracing  the  sides  having 
given  way.  We  think  this  instruction  was  en- 

tirely right.  The  general  rule  may  be  admitted  that  every 
land  owner  has  a  right  to  have  his  land  preserved  un- 
broken, and  that  an  adjoining  owner  excavating  on  his  own 
land  is  subject  to  this  restriction;  that  he  must  not  remove 
the  earth  so  near  to  the  land  of  his  neighbor  that  his  neigh- 
bor's soil  will  crumble  away  under  its  own  weight  and  fall 
upon  his  land.  But  this  right  of  lateral  support  extends 
only  to  the  soil  in  its  natural  condition.^' 

See,  also,  Thurston  v.  Hancock^  12  Mass.  220. 

The  complaint  in  this  case  is  sufficiently  specific  in  de- 
scribing the  acts  constituting  the  alleged  negligence  through 
which  the  plaintiff  suffered  injury  to  meet  the  requirements 
of  good  pleading.  The  judgment  will  therefore  be  re- 
versed, and  the  cause  remanded  for  trial. 

Anders,  C.  J.,  and  Dunbar,  J.,  concur. 

Scott,  J.,  dissents. 

HoYT,  J.  (dissenting), — It  is  possible  that  the  complaint 
to  which  the  court  below  sustained  the  demurrer  could  be 
held  good  upon  the  ground  that  it  sufficiently  charged  that 
the  city,  in  prosecuting  the  work  of  grading  the  street,  did 
so  negligently  and  carelessly,  and  that  for  that  reason  it 
was  liable  to  the  plaintiff.  But  the  majority  of  the  court 
does  not  seem  to  have  given  any  force  to  this  particular 
language  in  the  complaint,  and  have  in  their  discussion 
treated  it  as  having  simply  charged  that  the  city  had, 
in  grading  the  street,  removed  the  lateral  support  from 
plaintiff's  lots  to  such  an  extent  that  the  soil  thereof  in  its 
natural  state  slid  or  fell  into  the  excavation  thus  made,  and 
that  the  city  was  liable  for  the  injury  occasioned  thereby, 
by  reason  of  its  having  thus  removed  such  lateral  support. 
The  majority  of  the  court  decides  that  the  right  of  a  city 
to  improve  its  streets,  and  in  so  doing  change  the  surface 
thereof,  is  governed  by  the  same  rules,  as  to  liability  for 
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injury  to  adjoining  property,  as  is  a  private  owner  in 
changing  the  surface  of  his  lot.  .  This  is  the  principal  ques- 
tion discussed,  and  upon  which  the  case  is  decided.  I  am 
unable  to  agree  with  this  conclusion.  I  therefore  deem  it 
necessary  to  express  my  dissent  therefrom,  and,  as  I  view 
the  question  thus  decided  as  one  of  the  most  important  ones 
that  has  been  presented  to  this  court  for  decision,  shall  at 
some  length  state  my  reasons  for  thus  dissenting. 

The  majority  of  the  court  seems  to  hold  that  the  injury 
to  property  of  a  private  owner,  resulting  from  the  removal 
of  its  lateral  support,  is  a  direct  and  not  a  consequential 
one.  With  this  proposition  as  a  basis,  an  argument  of 
much  force  has  been  built  up  in  favor  of  holding  cities 
liable  for  the  removal  of  such  lateral  support.  But  even 
with  this  basis  the  argument  is  not  conclusive,  as  will  be 
hereafter  more  fully  stated. 

Many  considerations  must  control  the  action  of  courts 
in  establishing  the  proper  rule  in  regard  to  the  question 
under  consideration,  and  it  by  no  means  follows  that,  even 
if  the  injury  in  question  is  the  direct  and  not  the  conse- 
quential result  of  the  act  of  the  city  in  bringing  the  street 
to  grade,  the  city  ought  to  be  held  liable  for  damages  oc- 
casioned thereby.  .  In  my  opinion,  however,  the  injury 
thus  done  to  the  lot  is  a  consequential  and  not  a  direct  re- 
sult of  the  grading  of  the  street.  As  I  understand  the 
rule,  a  direct  result  is  one  which  immediately  and  neces- 
sarily follows  the  act.  A  consequential  result  is  one  which 
does  not  thus  follow  the  doing  of  the  act.  If  in  every  case 
the  falling  of  the  soil  of  the  adjacent  lot  followed  immedi- 
ately and  necessarily  upon  the  removal  of  the  supporting 
earth  in  making  the  excavation,  there  would  be  a  greater 
reason  for  holding  that  it  was  a  direct  and  not  a  conse- 
quential result  of  such  removal.  If,  at  the  time  any 
excavation  was  made,  the  adjoining  soil  necessarily  and 
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immediately  slid  or  fell]  into  the  excavation,  it  would  in 
effect  be  the  same  as  though  the  one  making  the  excava- 
tion had  directly  i*emoved  the  soil  on  the  adjoining  lot. 
Such,  however,  is  not  the  ordinary  result  of  making  an 
excavation.  The  soil  may  be  such  that,  if  the  excavation 
extends  to  the  extreme  limit  of  the  street,  that  of  the  ad- 
joining lot  may  never  slide  into  the  excavation.  And 
when  it  does  slide,  it  seldom  or  never  does  so  to  the  full 
extent  that  it  eventually  will,  immediately  upon  the  earth 
being  removed  in  making  the  excavation. 

It  is  no  doubt  true  that  in  some  instances  the  nature  of 
the  soil  might  be  such  that  that  of  the  adjacent  lot  would 
fall  immediately  upon  the  support  being  removed,  but  such 
is  not  usually  the  case,  and  the  nature  of  the  injury  done 
to  the  adjoining  lot  cannot  be  controlled  by  such  excep- 
tions to  the  general  rule.  It  would  not  do  for  courts  to 
hold  that  in  most  cases  the  injury  occasioned  by  grading 
was  consequential  for  the  reason  that  it  did  not  immediately 
and  necessarily  follow  from  the  act  done,  and  in  special 
cases  where  it  did  so  follow,  that  it  was  direct.  The  rule 
established  in  regard  to  the  matter  must  be  uniform,  or 
questions  of  fact  in  each  particular  case  of  such  nicety  and 
difficulty  would  be  presented  as  greatly  to  embarrass  cor- 
porations and  courts. 

In  my  opinion,  simply  as  a  question  of  principle,  unin- 
fluenced by  the  decisions  of  courts  which  will  be  hereafter 
noticed,  the  injuries  resulting  to  a  lot  from  the  removal  of 
the  lateral  support  to  the  soil  thereof,  must,  under  the  gen- 
eral rule  applicable  to  the  subject,  be  held  to  be  consequen- 
tial rather  than  direct.  Under  the  old  rules  of  pleading, 
if  the  result  could  be  said  to  be  direct  and  necessary,  an 
action  of  trespass  could  be  maintained.  Yet,  in  my  opinion, 
no  lawyer,  familiar  with  the  common  law  and  the  rules  of 
pleading  thereunder,  would  have  thought  of  bringing  tres- 
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pass  against  one  who  had  removed  the  lateral  support  of 
the  land  of  his  client,  but  instead  thei'eof,  would,  without 
hesitation,  have  brought  an  action  in  case. 

In  the  brief  examination  which  I  have  been  able  to  give 
to  this  particular  question,  I  have  fouud  numerous  actions 
in  case  which  have  gone  to  judgment,  for  injuries  of  this 
nature,  without  any  question  as  to  the  proper  remedy  hav- 
ing been  sought,  and  have  not  found  a  single  case  where 
for  such  injuries  an  action  of  trespass  has  been  maintained. 
If  the  injury  in  question  is  consequential,  and  not  direct, 
then  it  is  clear  that  under  the  provisions  of  the  constitu- 
tions of  most  of  the  states,  and  of  the  constitution  of  the 
United  States,  the  city  would  not  be  liable,  if  the  injury  I'e- 
sulted  from  work  done  by  the  city  in  pursuance  of  authority 
conferred  upon  it  by  the  legislature.  It  is  universally  held 
that  such  corporations  when  so  praqeeding  are  not  liable 
for  consequential  injuries.  They  are  held  liable,  if  liable 
at  all,  by  virtue  of  a  provision  in  the  constitution  of  the 
state  where  the  question  arises  that  private  property  shall 
not  be  taken  for  public  use.  And  it  has  never  been  held 
that  an  injury  to  private  property,  consequent  upon,  but 
not  directly  flowing  from,  the  acts  of  the  corporation, 
constitutes  a  taking  within  such  constitutional  inhibition. 
If  the  city  is  liable  it  must  be  by  reason  of  the  rule  at  com- 
mon law,  or  of  some  provision  in  the  constitution  of  the 
state  or  of  the  United  States.  That  no  such  liability  ex- 
isted in  England  at  the  time  we  took  from  her  the  common 
law  is  too  clear  for  argument  and  is  iu  fact  conceded  by  all. 
There  is  no  constitutional  or  legal  provision  that  has  any 
tendency  to  create  such  liability,  except  the  one  that  pro- 
hibits the  taking  of  private  property  for  public  use  without 
compensation.  It  must  follow  that,  whenever  the  injury 
is  such  that  it  does  not  constitute  a  taking  within  the  mean- 
ing of  such  provision,  there  can  be  no  compensation  had 
therefor. 
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To  hold  that  a  city  in  changing  the  grade  of  its  streets 
is  governed  by  the  same  rule  as  to  resulting  damages  as  a 
private  owner  would  be  to  deny  the  city  the  usual  protec- 
tion awarded  an  agent  of  the  state  acting  in  pursuance  of  a 
public  law.  A  private  person  is  held  liable  in  numerous 
instances  for  acts  which  would  create  no  liability  on  the 
part  of  the  public  at  large  or  one  acting  under  their  au- 
thority. If  a  private  person  takes  another  by  the  arm  and 
compels  him  to  go  with  him  against  his  will,  he  must  re- 
spond in  damages;  but  an  officer,  acting  under  the  authority 
of  the  law,  may  do  exactly  the  same  thing  with  impunity. 
Why  is  this?  Simply  because  in  one  instance  a  person  is 
acting  in  his  own  behalf,  and  is  held  responsible  for  any 
interference  with  the  rights  of  another;  whereas,  in  the  other 
case  he  is  acting  as  the  agent  of  the  state  and  for  the  good 
of  the  public  generally. 

This  single  illustration  will  show  the  distinction,  which 
is  always  acknowledged  and  enforced  by  courts,  by  which 
one  acting  under  public  authority  is  protected  where  one 
acting  without  such  authority  would  be  clearly  liable. 
When  a  city  proceeds,  in  pursuance  of  law,  to  grade  one 
of  its  streets,  it  is  acting  as  the  agent  of  the  state  and  in 
pursuance  of  public  authority,  and  cannot  be  held  liable 
for  any  injuries  done  to  a  private  person  unless  he  is  pro- 
tected against  such  injury  by  the  action  of  the  legislature 
or  by  the  constitution  of  the  state.  That  this  rule  works 
individual  hardship  in  special  cases  is  unquestioned,  but  so 
does  every  rule  for  the  benefit  and  protection  of  the  public. 
The  public  as  a  whole  have  a  right  to  interfere  just  so  far 
with  individual  rights  as  in  its  judgment  is  necessary  for 
the  public  good,  and  such  public  is  in  no  manner  responsi- 
ble to  private  persons  for  damages  resulting  from  such 
acts. 

Under  our  form  of  government  this  public  is  represented 
by  its  legislature,  and  whatever  it  deems  necessary  for  the 


PARKE  V.  SEATTLE.  15 

Oct.  1892.]  Dissenting  Opinion  — Hoyt,  J. 

public  good  must  be  presumed  so  to  be.  Its  decision  may 
interfere  more  or  less  with  private  right,  but  so  long  as  the 
constitution  is  not  violated  there  is  no  other  remedy  than 
that  which  the  legislature  itself  may  provide.  Instances 
of  the  invasion  of  private  right  for  the  good  of  the  public, 
under  authority  of  law,  for  which  there  is  no  redress,  are 
very  numerous  and  need  not  be  cited,  as  they  will  occur  to 
all  who  give  the  matter  thought.  It  may  he  stated  as  a 
general  proposition  that  private  rights  must  yield  to  public 
requirements,  and  it  rests  entirely  with  the  public  at  large 
to  say  whether  or  not  the  damages  resulting  from  such 
yielding  shall  be  compensated  for.  The  recognized  exist- 
ence of  this  power  in  the  public  at  large  as  represented  by 
their  legislature,  unless  controlled,  has  led  to  the  adoption 
of  constitutions,  and  to  the  extent  that  these  constitutions 
protect  private  rights  the  legislature  is  restricted  from  in- 
terfering therewith,  and  to  no  greater  extent. 

The  improvement  of  roads  and  streets  is  an  absolute  ne- 
cessity. The  state  in  providing  therefor  may  do  so  directly 
or  may  delegate  its  power  to  various  municipalities  created 
for  that  and  other  purposes  in  aid  of  proper  government. 
In  the  prosecution  of  such  work  by  the  state  or  by  its 
properly  constituted  agents  it  has  a  right  to  proceed  in  a 
reasonable  manner,  and  private  persons  whose  rights  may  be 
injuriously  affected  by  such  action  are  absolutely  without 
remedy,  excepting  such  as  may  be  furnished  by  the  consti- 
tution or  legislation  had  thereunder. 

And  when  we  look  at  the  consequences  of  an  application 
of  the  contrary  rule,  the  necessity  for  such  a  construc- 
tion in  the  public  interests  will  be  made  clear.  If  the  doc- 
trine be  once  established  that  the  same  rule  applies,  as  to 
responsibility  for  lateral  support,  to  excavations  made  by 
the  public  in  the  grading  of  streets  or  highways,  as  would 
obtain  in  the  case  of  an  excavation  made  by  a  private  owner 
upon  his  property,  it  must  follow  that  wherever  an  exca- 
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yation  is  so  made  that  any  appreciable  amount  of  the  soil 
of  the  adjoining  lot  slides  or  falls  into  the  same,  an  action 
for  damages  will  lie.  And  if  an  action  for  damages  will 
lie,  it  would  follow,  almost  as  a  necessary  conclusion,  that 
until  the  same  had  been  regularly  ascertained  and  tendered 
or  paid,  the  work  could  not  be  proceeded  with.  This  would 
compel  the  proper  authorities,  who  had  control  of  the 
streets  within  the  cities  or  of  the  highways  outside  thereof, 
whenever  they  desired  to  do  any  work  thereon  which  might 
by  any  possibility  require  such  an  excavation  to  be  made 
that  the  soil  of  an  adjoining  proprietor  might  fall  therein, 
to  determine  beforehand  by  the  most  careful  surface  sur- 
vey the  extent  to  which  such  excavations  would  be  made 
and  the  amount  of  soil  which  would  fall  from  the  adjoining 
lots  on  account  thereof,  and  show  the  same  by  the  most 
exact  profile  and  figures,  and  have  the  damages  on  account 
of  such  falling  soil  determined  and  paid  before  they  pro- 
ceeded at  all  with  the  improvement,  or  else  place  it  within 
the  power  of  any  one,  the  soil  of  whose  lots  might  fall  into 
such  excavation  in  the  least  material  degree,  to  stop  the 
work  until  such  proceedings  and  compensation  could  be 
had.  Such  a  course  would  be  practically  impossible,  even 
in  cities,  and  as  regards  highways  situated  outside  it  would 
make  it  impossible  to  improve  the  same  at  all  in  the  way 
that  it  is  now  oixlinarily  done,  excepting  at  the  peril  of 
having  the  work  arrested,  at  such  a  time  during  its  progress 
as  to  very  greatly  interfere  with  the  rights  of  the  public,  by 
any  private  owner  who  in  good  faith  or  bad  faith  might  de- 
sire thus  to  take  advantage  of  the  fact  that  a  wagon  load  or 
so  of  soil  from  his  lot  had  slidden  or  would  slide  into  the  ex- 
cavation made  or  to  be  made  in  the  progress  of  the  work. 
The  results  following  from  the  enforcement  of  such  a 
rule  would  be  so  burdensome  upon  the  public  that  it  would 
not  be  adopted  by  the  courts  unless  compelled  so  to  do  by 
an  expression  of  the  will  of  the  public,  in  the  constitution 
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or  legislation  thereunder,  so  clear  that  it  would  admit  of  no 
other  possible  construction.  It  is  one  of  those  cases  where 
private  interests  must  yield  to  those  of  the  public.  As 
a  general  rule,  the  private  interests  which  would  be  thus  af- 
fected are  very  small  as  compared  with  the  burdens  which 
would  be  put  upon  the  public  by  their  protection.  As  we 
have  said  above,  cases  of  great  individual  hardship  will  no 
doubt  happen,  but  that  is  ever  incident  to  a  state  of  society 
where  the  rights  of  the  public  must  be  held  to  be  para- 
mount. 

What  I  have  said  above  has  been  upon  the  theory  that 
the  private  owner  had  received  no  compensation  whatever 
for  the  injm*ies  which  he  might  sustain  by  reason  of  the 
grading  of  the  street.  In  my  opinion,  however,  he  must 
be  held  to  have  received  full  compensation  for  all  the  dam- 
ages incident  thereto.  If  the  street  was  dedicated  to  public 
use  by  the  owner,  he  must  be  held  to  have  so  dedicated  it 
for  the  use  of  the  public  as  such  street,  and  must  have  con- 
templated such  a  reasonable  improvement  thereof  as  would 
adapt  it  to  the  purposes  for  which  it  was  designed.  This,  of 
course,  would  include  such  a  change  in  the  surface  as  would 
best  adapt  it  to  the  public  use.  If  it  was  purchased  of  a 
private  owner  he  knew  the  purposes  for  which  it  was  so  pur- 
chased, and  in  fixing  his  price  therefor  could  protect  himself 
for  injuries  incident  to  the  proper  use  thereof  for  the  pur- 
poses for  which  it  was  purchased.  If  it  was  taken  by  vir- 
tue of  the  right  of  eminent  domain,  the  damages  awarded 
upon  such  taking  must  be  held  to  cover  not  only  the  valu- 
ation of  the  land  taken,  but  also  the  incidental  damages  re- 
sulting from  its  proper  use  for  the  purposes  for  which  it 
was  taken. 

It  will  thus  be  seen  that  in  whatever  manner  the  public 
has  obtained  the  right  to  the  use  of  the  street,  the  owner 
has  been  or  might  have  been  fully  protected  from  damages 
incident  to  the  improvement  thereof,  and  if,  whenever  the 
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surface  is  changed,  he  is  allowed  to  recover  damages  it  will 
be  for  the  same  elements  which  were  or  might  have  been 
taken  into  consideration  at  the  time  the  property  was  origi- 
nally acquired  for  public  use.  Upon  principle,  then,  I  am 
of  the  opinion  that  a  private  owner  should  be  held  to  have 
no  remedy  as  against  the  public  proceeding  diligently  in 
the  matter  of  the  in>provement  of  a  street,  for  injuries  done 
to  his  property  by  removal  of  its  lateral  support. 

I  shall  now  proceed  to  discuss  the  question  in  the  light 
of  the  authorities  upon  the  subject.  They  are  very  nu- 
merous and  I  shall  not  attempt  to  review  all  of  them,  but 
the  importance  of  the  question  is  such  that  I  deem  it  proper 
to  call  special  attention  to  some  of  the  leading  cases.  How- 
ever, before  proceeding  to  a  detailed  examination  of  the 
cases  bearing  upon  the  question,  I  desire  to  say  a  few  words 
in  reference  to  the  cases  cited  by  the  majority  of  the  court 
as  sustaining  the  doctrine  announced  by  them.  And  first 
as  to  what  is  therein  said  in  reference  to  the  language  used 
by  Judge  Dillon  in  his  work  on  Municipal  Corporations, 
and  the  authorities  cited  by  him  to  sustain  the  text.  If  it 
is  meant  by  what  is  said  in  regard  to  this  matter  that  a 
large  number  of  the  cases  so  cited  by  Judge  Dillon  were 
not  lateral  support  cases,  then  the  criticism  is  true;  but 
if  in  what  is  said  it  is  meant  that  the  cases  thus  cited 
were  not  of  such  a  nature  as  to  fully  warrant  their  citation 
in  support  of  the  text,  then  I  must  respectfully  dissent 
from  the  conclusion  in  that  regard.  I  have  carefully  ex- 
amined every  case  so  cited  and  shall  hereafter  summarize 
some  of  them.  I  desire,  however,  to  here  state  generally 
that,  as  I  read  these  cases,  several  of  them  are  exactly  in 
point,  as  they  were  lateral  support  cases.  The  others  fully 
support  the  principle  announced  by  the  learned  writer  in 
the  text.  Those  of  them  that  were  not  exactly  in  point 
cite  those  that  are,  and  in  none  of  them  is  there  the  least 
intimation  that  a  different  i*ule  would  have  been  announced 
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had  the  injuries  been  from  a  deprivation  of  such  laterat 
support  instead  of  the  consequent  injuries  under  discussion. 
And  in  view  of  the  fact  that  lateral  support  cases  were  so 
cited,  it  is  clear  that  if  there  had  been  any  intention  on  the 
part  of  the  courts  deciding  such  cases  to  distinguish  as  be- 
tween them  and  those  under  consideration,  something 
would  have  been  said  upon  the  subject. 

The  majority  of  the  court  rest  their  decision  upon  this 
criticism  of  the  authorities  cited  by  Judge  Dillon,  and  upon 
the  authority  of  the  case  of  Stearns^  Ex^r  v.  City  of  Rich' 
mond  (Va.),  14  8.  E.  Rep.  847,  which  seems  to  fully  sus- 
tain their  views;  upon  the  cases  in  Ohio,  some  of  which 
likewise  sustain  them,  and  upon  the  two  cases  by  the  United 
States  supreme  court,  of  Pumpdly  v.  Green  Bay  Co.^  13 
Wall.  166,  and  Trcmsp&rtation  Co.  v.  Chicago^  99  U.  S. 
635.  As  to  the  last  two  cases,  it  is  not  claimed  that  either 
of  them  is  exactly  in  point,  but  simply  that  they  have  a 
tendency  to  sustain  the  views  expressed.  In  the  general 
review  of  the  cases  upon  the  subject  under  consideration, 
my  conclusions  as  to  what  the  supreme  court  of  the  United 
States  has  decided  will  appear.  These  are  the  only  cases 
cited  which  tend  to  support  the  contention  that  the  public 
is  liable  for  the  remov«al  of  lateral  support  in  the  improve- 
ment of  a  sti-eet,  and  with  the  exception  of  the  two  Minne- 
sota cases  cited  hereafter  are,  I  think,  all  that  can  be  found 
in  the  books. 

Three  or  four  other  cases  are  cited,  but  they  all  go  to 
the  question  of  the  liability  of  a  private  party.  The  case 
of  City  of  St,  Louis  v,  Gumo^  12  Mo.  414,  is  also  cited, 
but  only  for  the  purpose  of  stating  that  the  same  had  been 
overruled  by  the  case  of  Thurston  v.  City  of  St.  Joseph^  61 
Mo.'  610.  But  that  such  is  not  the  case,  so  far  as  the  ques- 
tion at  bar  is  concerned,  will,  I  think,  fully  appear  in  the 
course  of  my  examination  of  the  Missouri  cases. 

I  shall  now  proceed  to  a  somewhat  full  review  of  the 
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authorities  upon  the  subject  as  I  find  them.  As  to  those 
from  England,  it  is  not  necessary  that  a  review  should  be 
had,  as  it  is  conceded  that  they  assert  to  the  fullest  extent 
the  doctrine  of  non-liability  of  a  city  for  injuries  like  those 
under  consideration.  In  this  country  the  cases  are  so  nu- 
merous that  it  will  be  impossible  to  review  all  of  them.  I 
shall,  therefore,  state  somewhat  fully  those  from  the  su- 
preme court  of  the  United  States,  from  the  State  of  New 
York,  and  from  a  few  of  the  other  states,  and  content  my- 
self with  a  simple  refei*ence  to  some  of  the  others. 

The  majority  of  the  court  recognize  the  special  applica- 
tion of  the  decisions  of  the  supreme  court  of  the  United 
States  to  the  question  under  consideration.  I  also  think 
such  decisions  not  only  of  special  force,  but  in  view  of  the 
fact  that  this  controversy  arose  during  our  territorial 
period,  I  think  that  such  decisions  should  absolutely  con- 
trol ours.  From  my  investigation  of  such  cases  I  think 
the  doctrine  of  non-liability,  as  I  am  contending  for  it,  has 
been  fully  recognized  and  decided  by  said  court. 

The  case  of  Pampdly  v.  Greefti  Bay  Co, ,  supra^  is  relied 
upon  as  establishing  a  contrary  doctrine,  but  I  am  imable 
to  so  interpret  this  case.  If  the  question  at  bar  had  never 
been  decided  by  this  court  at  the  time  the  opinion  was  ren- 
dered, there  might  be  some  ground  for  such  contention; 
but  the  language  used  in  that  opinion  must  be  interpreted 
in' the  light  of  decisions  theretofore  rendered  by  the  court. 
If  it  had  been  intended  in  any  manner  to  overrule  the 
former  decisions,  it  would  have  been  so  stated  in  the 
opinion. 

In  the  case  of  Goszlet'  r.  Corporation  of  Georgetown^  6 
Wheat.  693,  this  question  was  before  the  court,  and  with 
very  slight  discussion  the  court  held  that  for  damages  like 
those  in  the  case  at  bar  the  city  was  not  liable,  and  the 
main  discussion  in  the  case  was  as  to  the  question  whether 
or  not  the  city  in  doing  the  work  was  proceeding  under 
proper  authority. 
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In  the  case  of  Smith  v.  Corporation  of  Washington^  20 
How.  135,  there  was  a  full  discussion,  and  the  facts  in  the 
case  called  for  a  decision  of  the  exact  question  at  bar,  and 
the  court  in  refusing  any  relief  to  the  plaintiff  go  into  a 
general  discussion  of  the  principles  involved  and  cite  nu- 
merous authorities  in  support  of  their  conclusion,  among 
which  are  the  leading  ones  from  New  York  and  Massachu- 
setts which  specially  apply  to  the  doctrine  of  non-liability 
of  a  city  for  the  removal  of  the  lateral  support  to  adjoin- 
ing property  in  the  course  of  the  work  of  reducing  its 
streets  to  a  proper  grade. 

In  view  of  what  had  been  decided  in  these  cases,  the  de- 
cision in  the  case  under  consideration  must  be  confined  to 
the  facts  before  the  court,  and  to  the  holding  necessary  to 
the  decision  of  the  case,  which  was  that  the  actual  invasion 
of  the  property  of  the  ^joining  proprietor  by  the  flooding  ' 
thereof  was  a  taking  within  the  meaning  of  the  constitu- 
tion  of  the  State  of  Wisconsin.  This  would  be  clear,  in 
my  opinion,  if  we  had  no  further  light  upon  the  question, 
and  when  examined  in  the  further  light  disclosed  by  the 
opinion  of  said  court  in  the  case  of  Transportation  Co,  v. 
Chicago^  supra^  I  cannot  see  how  there  can  be  left  any 
doubt  as  to  such  having  been  the  full  extent  to  which  the 
court  in  that  case  intended  to  go. 

In  the  last  named  case  the  court  lays  down  the  general 
doctrine  that  in  grading  its  streets  the  city  is  the  agent  of 
the  state  and  performing  a  duty  imposed  upon  it  by  the 
legislature,  and  that  if  it  acts  within  its  jurisdiction  it  is  not 
liable  for  consequential  damages;  and  cites  among  other 
cases  several  where  the  question  of  lateral  support  was  the 
only  one  involved,  without  any  attempt  to  discriminate  as 
between  such  cases  and  those  where  the  injury  complained 
of  is  conceded  to  have  been  consequential.  In  said  case 
the  former  one  of  Pwmpelhj  v.  Green  Bay  Co,  is  to  a  cer- 
tain extent  reviewed,  and  it  is  stated  that  the  doctrine  an- 
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noimced  in  said  last  named  case  presents  the  extremest 
qualification  of  the  doctrine  of  non-liabilit}'  to  be  found  in 
the  books.  If  to  hold  the  corporation  liable  for  the  actual 
flooding  and  thus  substantially  taking  the  lot  of  the  private 
owner  is  the  extremest  qualification,  it  must  follow  that  the 
liability  for  lateral  support  is  not  within  the  qualification 
of  the  rule  of  non-liability  as  recognized  by  this  court. 

In  the  State  of  New  York  this  question  was  first  decided 
by  the  court  of  appeals  in  the  case  of  Radcliff^s  ExWs  v. 
Mayor ^  etc,^  of  Brooklyn^  4  N.  Y.  195,  which  was  an  action 
for  lowering  the  grade  of  a  street  and  thus  removing  the 
lateral  support  to  plaintiff's  lot,  by  reason  of  which  the  sur- 
face in  its  natural  state  fell  into  the  excavation.  The  opin- 
ion of  the  court  was  pronounced  by  that  distinguished  jurist, 
Chief  Justice  Bronson,  and  after  a  most  elaborate  review  of 
the  authorities  upon  the  subject,  both  English  and  Ameri- 
can, the  conclusion  was  reached  that  for  such  an  injury  no 
action  would  lie.  The  decision  was  based  upon  two  grounds: 
Firsts  That  the  damages  complained  of  were  but  an  incident 
to  the  exercise  of  legislative  authority,'  and  that  as  such 
an  injury  was  not  a  taking  of  the  property  of  the  pri- 
vate owner  within  the  meaning  of  the  constitution  of 
the  State  of  New  York,  no  remedy  existed;  seconds  that 
the  land  of  the  street  belongs  to  the  corporation,  and  that 
it  has  a  right  to  use  it  as  it  sees  fit,  and  is  not  liable  as  a 
private  owner  would  be  for  consequential  damages.  In 
such  opinion  there  is  a  full  recognition  of  the  occasional 
hardship  of  the  rule,  and  it  is  evident  from  a  reading 
thereof  that  the  court  gave  the  matter  consideration  from 
every  standpoint,  and  without  hesitation  arrived  at  the  con- 
clusion above  stated.  In  People^  eoc  reL  Tytler^  v,  Green^ 
64  N.  Y.  606,  there  was  a  further  discussion  of  the  ques- 
tion, and  the  general  rule  that  injuries  from  a  change  of 
grade  by  the  proper  authorities  were  damnum  absque  in- 
juria was  fully  recognized.     But  damages  were  allowed 
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in  that  case  upon  the  ground  that  there  had  been  special 
legislation  authorizing  such  damages  to  be  recovered.  In 
Benedict  v,  Goit^  3  Barb.  459,  the  rule  afterwards  laid  down 
in  Raddiff^%  IkR'r%  v.  Mayor^  aupra^  was  fully  recognized 
and  declared,  and  the  doctrine  was  so  extended  as  to  apply 
the  rule  to  a  turnpike  company  which  under  the  statute  had 
been  authorized  to  acquire  the  right  of  the  public  in  the  high- 
way. The  case  of  St,  Peter  v.  Denisoiiy  68  N.  Y.  416,  pre- 
sented the  question  of  the  liability  of  the  public  in  the  pros- 
ecution of  its  work  for  the  casting  of  stones  and  earth  upon 
the  premises  of  an  adjoining  proprietor.  The  opinion 
specially  recognizes  the  doctrine  theretofore  announced  by 
the  court,  and  by  fair  inference  extends  the  rule  ol  non- 
liability to  acts  of  the  kind  for  which  damages  were  claimed 
in  this  case;  but  holds  that  the  contractor  for  the  work  in 
the  prosecution  thereof  was  not  an  agent  of  the  state  and 
therefore  was  not  entitled  to  protection  under  the  rule. 
The  case  of  Wadddl  v.  Mayor^  etc. ,  of  New  York^  8  Barb. 
95,  presented  substantially  the  same  question  as  to  the  non- 
liability of  the  city  for  work  done  upon  its  streets  in  pur- 
suance of  legislative  authority.  The  court  confirms  its 
former  rulings  upon  the  subject,  and  cites  with  approval 
the  case  of  CaUender  v.  Marshy  1  Pick.  418.  In  fact,  it 
is  clear  from  the  opinion  in  this  case  that  it  was  practically 
conceded  by  all  parties  that  the  city  was  not  liable  for  any 
change  in  the  surface  incident  to  bringing  the  street  to  the 
first  grade  established  by  proper  authority;  the  whole  dis- 
cussion going  to  the  question  as  to  whether  or  not  it  was 
liable  for  a  change  from  such  first  established  grade,  and  it 
was  upon  this  question  that  the  case  from  Massachusetts  was 
cited.  In  the  case  of  Clemence  v.  City  of  Auburn^  (SQ  N.  Y. 
334,  the  court  allowed  a  judgment  for  damages  for  injuries 
to  the  plaintiff  caused  by  an  irregularity  in  the  sidewalk  to 
stand,  but  did  so  upon  the  express  ground  that  the  side- 
walk had  been  improperly  built  and  not  in  accordance  with 
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the  direction  of  the  proper  authorities,  and  in  thus  deciding 
fully  recognized  the  authority  of  the  cases  above  referred 
to  and  distinguished  this  from  them.  The  case  of  Oogf^- 
weU  V.  JSr.  r.,  N.  H.  i&  H,  R.  R.  Co.,  103  N.  Y.  10  (8 
N.  E.  Rep.  537),  presented  a  somewhat  different  question, 
but  the  court  in  deciding  the  same  referred  with  ap- 
proval to  the  case  in  4  N.  Y.  [Radcliff'' s  Ex'rs  v.  Mayor, 
etc.),  and  distinguished  the  one  at  bar  therefrom.  In 
the  case  of  Heiser,  Ex'r,  r.  Mayor,  etc.,  of  New  Tbrk^  104 
N.  Y.  68  (9  N.  E.  Rep.  866),  the  general  doctrine  of  non- 
liability was  fully  recognized  and  reiterated. 

In  Massachusetts  the  doctrine  of  non-liability  for  such 
injuries  as  those  under  discussion  is  fully  established.  The 
first  case  upon  the  subject  was  that  of  Callender  v.  Marsh, 
1  Pick.  418.  This  was  an  action  for  damages  for  lowering 
the  grade  of  the  street  by  reason  of  which  the  lateral  sup- 
port was  taken  away  from  plaintiff's  lot  and  the  soil  thereof 
caused  to  fall  or  slide  into  the  excavation.  In  a  most  ex- 
haustive opinion,  in  which  the  question  is  discussed  upon 
principle  and  in  the  light  of  the  authorities  both  in  England 
and  America,  the  court  holds  that  the  action  would  not  lie. 
The  broad  doctrine  is  announced  that  so  long  as  the  au- 
thorities are  proceeding  properly  in  the  amending  of  the 
grade  of  a  street,  they  are  not  liable  for  consequential  dam- 
ages, and  that  damages  of  the  nature  set  out  in  the  com- 
plaint in  that  action  were  consequential  and  therefore  not 
actionable.  The  argument  of  the  opinion  seems  unanswer- 
able and  shows  clearly  that  any  other  rule  than  that  thus 
laid  down  would  be  destructive  of  the  rights  of  the  public 
as  enjoyed  from  the  remotest  time.  The  opinion  further 
shows  that  though  there  may  be  instances  where  the  rule 
will  work  hardship,  yet  that  such  will  not  be  the  fact  as  a 
general  proposition.  It  holds  that  as  a  general  rule  those 
who  purchase  lots  bordering  upon  streets  calculate  the 
chance  of  such  elevations  and  reductions  as  may  be  re- 
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quired  to  prepare  such  street  for  use  and  to  maintain  the 
same  in  such  a  condition  as  the  public  exigencies  may  i*e- 
qnire,  and  that  the  price  which  may  be  paid  for  such  lots 
is  usually  influenced  by  §uch  considerations.  And  hence 
no  injustice  is  done  in  refusing  to  allow  compensation  for 
acts  which  must  be  held  to  have  been  fairly  contemplated 
at  the  time  of  such  purchase.  It  is  true  that  in  this  case  a 
pait  of  the  claim  for  damages  was  for  injuries  to  a  building 
situate  upon  the  lot,  but  that  fact  does  not  seem  to  have  had 
any  influence  upon  the  opinion  of  the  court,  as  its  decision 
is  general  that  for  removal  of  lateral  support  plaintiff  has  no 
remedy. 

The  rule  established  by  this  case  has  continued  to  he  the 
rule  of  decisions  in  said  state.  This  is  evident  from  sev- 
eral cases  found  in  its  reports.  In  none  of  them,  so  far  as 
I  have  been  able  to  see,  was  the  question  again  directly 
decided,  for  the  reason  that  the  legislature  soon  after  the 
decision  of  that  case  enacted  a  law  which  changed  the  rule. 
However,  in  the  case  of  Benjamin  r,  Wheeler^  8  Gray, 
409,  the  principle  of  such  non-liability  is  fully  recognized 
and  affirmed.  This  was  an  action  for  injuries  occasioned 
to  the  land  of  an  abutter  by  acts  done  by  direction  of  the 
surveyor  of  highways,  in  digging  a  water  course  in  the 
highway,  and  throughout  the  whole  case  it  is  assumed 
rather  than  decided  that  if  such  surveyor  was  acting  within 
the  authority  of  the  law,  no  liability  would  exist.  The  ques- 
tion mooted  and  directly  passed  upon  was  as  to  whether 
or  not  he  was,  in  the  {prosecution  of  such  work,  acting 
within  the  line  of  his  authority  as  a  public  oflScer.  In 
Brown  r.  City  of  Lowdl^  8  Mete.  172,  the  claim  of  the 
plaintiff  was  for  damages  occasioned  by  the  change  of  the 
grade  of  the  street  in  front  of  his  lot,  and  the  court  de- 
cides that  for  his  remedy  he  must  look  to  the  statute  upon 
the  subject,  and  proceeds  to  discuss  at  some  length  under 
what  statute  and  to  what  extent  he  is  protected. 
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In  the  State  of  Missouri  the  doctrine  which  1  am  con- 
tending for  has  always  been  recognized  and  applied  by  the 
courts.  In  the  case  of  the  City  of  St.  Louis  v.  Gumo^  supra^ 
the  question  was  fully  examined  by  the  court  and  the  doc- 
trine of  non-liability  extended  so  as  to  cover  the  flooding 
of  the  lot  of  the  adjacent  proprietor.  That  this  case  was 
carefully  considered  is  evidenced  by  the  opinion  of  the 
majority  of  the  court,  as  well  as  by  the  fact  that  there 
was  a  strong  dissenting  opinion  by  one  of  the  judges. 
In  Taylor  v.  City  of  SL  Louis^  14  Mo.  20,  the  question 
was  again  before  the  court,  and  the  case  above  cited  af- 
tirmed,  and  the  case  of  Callender  i\  Marshy  supra^  cited  with 
approval.  In  Lambar  o.  City  of  St.  Louis^  16  Mo.  610,  the 
doctrine  was  approved  and  extended  to  the  case  of  a  ditch 
being  dug  under  the  authority  of  the  city,  to  carry  off 
water  which  otherwise  would  accumulate  to  the  detriment 
of  the  city.  In  the  case  of  Hoffman  v.  City  of  St.  Louis^  15 
Mo.  651,  the  general  doctrine  is  announced  and  applied  to 
the  case  of  a  regrade  of  the  street.  In  Schattner  v.  City 
of  Kansa^^  53  Mo.  162,  the  court  again  asserts  the  general 
doctrine  of  non-liability  for  work  done  by  authority  of  law, 
and  applies  it  in  general  to  the  work  of  grading  streets. 
The  particular  case  was  one  of  great  individual  hardship, 
but  the  court  held  itself  unable  to  relieve  the  plaintiff. 
In  the  case  of  ImJer  v.  City  of  Springfield^  56  Mo.  119, 
the  doctrine  is  extended  so  as  to  hold  that  plaintiff  could 
not  recover  when  by  reason  of  a  change  in  the  grade  of  the 
street  the  surface  water  had  been  cast  upon  his  lot.  In  the 
decision  of  this  case  the  court  seems  to  have  substantial! v 
gone  back  to  the  doctrine  of  the  case  of  St.  Louis  v.  Gtimo^ 
sitpra\  or,  at  least,  to  only  have  qualified  that  doctrine  to 
the  extent  of  holding  that  where  a  stream  was  so  dammed 
up  as  to  flood  the  lot  of  an  adjoining  proprietor,  it  might 
be  held  to  be  a  taking  within  the  meaning  of  the  constitu- 
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tioD,  but  that  such  was  not  the  case  where  simply  the  ordi- 
nary surface  water  was  cast  upon  his  lot. 

The  case  seems  to  have  so  (|ualified  the  decision  of  the 
court  in  61  Mo.,  heretofore  mentioned  {Thurston  v.  City  of 
St.  Joseph)^  as  to  show  clearly  that  in  deciding  that  case  the 
court  did  not  intend  in  any  way  to  qualify  the  general  rule 
theretofore  established  in  the  state,  that  for  damages  such 
as  those  in  the  case  at  bar  the  city  was  in  no  sense  liable. 
In  Wegrnann  v.  City  of  Jefferson^  61  Mo.  66,  the  court  an- 
nounces the  doctrine  of  non-liability  as  having  been  so  well 
established  in  that  state  as  to  re(|uire  no  further  discussion. 
In  the  case  of  Broadwdl  v.  City  of  Kansas^  76  Mo.  213, 
the  doctrine  is  again  announced,  but  it  is  held  that  the  act- 
ual covering  of  the  lot  of  the  plaintiff  by  the  city  with 
earth  so  as  to  deprive  him  of  the  use  thereof,  is  a  taking 
within  the  meaning  of  the  constitution  and  therefore  out- 
side of  the  rule  of  non-liability. 

In  the  State  of  Pennsylvania  the  rule  has  become  too  well 
established  to  require  further  adjudication.     In  the  case  of 
Green  v.  Borough  of  Beadifig,  9  Watts,  382,  it  was  dii^ectly 
decided  that  the  city  was  not  liable  for  damages  of  the  kind 
in  question,  unless  upon  an  allegation  and  proof  of  malice  or 
wanton  disregard  of  private  right  in  the  prosecution  of  the 
work.    In  O^  Connor  v,  Pittsburgh,  18  Pa.  St.  187,  the  facts 
were  that  the  city  established  a  grade  in  a  certain  street. 
Plaintiff,  acting  upon  such  grade,  constructed  a  church.    The 
city  then  changed  the  grade  in  such  a  manner  as  to  make  it 
necessary  to  take  down  and  rebuild  the  church.     The  par- 
ticular hardship  of  the  case  was  such  that  the  court  desired 
i{  possible  to  find  a  remedy  for  the  plaintiff,  and  for  that 
f^won,  as  shown  by  the  opinion,  directed  a  re-arguraent. 
Yet,  notwithstanding  such  wish  of  the  court,  it  was  forced 
to  the  conclusion,  after  the  most  elaborate  consideration  of 
the  entire  question,  in  which  a  large  number  of  cases  upon 
the  subject  were  cited — many  of  which  were  pure  lateral 
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support  cases — that  no  liability  was  incurred  by  the  city. 
In  re  Ridge  Street^  Allegheny  City^  29  Pa,  St.  391,  it  was 
decided  that  for  the  cutting  4own  of  the  street  consequent 
upon  the  reduction  of  the  grade  and  thus  depriving  plaintiff 
of  the  lateral  support  to  his  lot,  no  action  would  lie.  It  is 
true  that  this  case  presented  the  question  of  the  lot  bur- 
dened with  a  cei1;ain  structura,  but  that  fact  does  not  seem 
to  have  impressed  the  court  at  all,  and  its  decision  is  put 
upon  the  same  ground  as  that  of  the  cases  where  the  ques- 
tion was  presented  of  the  falling  of  the  soil  in  its  natural 
state. 

In  the  case  of  the  City  of  Pontiac  v.  Carter^  32  Mich.  163, 
Judge  CooLEY,  wnth  his  usual  thoroughness  and  wealth  of 
knowledge  and  research,  rendered  a  most  elaborate  opinion 
covering  this  whole  subject,  and  therein  announced  the 
doctrine  of  non-liability,  not  only  as  applicable  to  the  origi- 
nal grade,  but  as  to  any  change  thereof  made  in  pursuance 
of  proper  authority.  He  discusses  the  question  both  upon 
principle  and  in  the  light  of  authority,  and  specially  affirms 
the  soundness  of  those  cases  which  directly  announced  the 
doctrine  of  non-liability  for  the  removal  of  lateral  support, 
like  those  of  Hadclifs  Ec^tb  r.  Brooklyn^  and  Callervder 
V.  Jlctrshj  supra.  From  this  opinion  it  is  clear  that  in 
Michigan  this  rule  obtains  in  its  fullest  extent.  The 
case  of  BusHrh  r,  Strickland^  47  Mich.  389  (11  N.  W. 
Rep.  210),  hiis  been  cited  as  tending  to  show  that  the 
contrary  rule  prevailed  in  Michigan,  but  an  examination  of 
the  opinion  will  show  that  the  case  may  be  properly  enu- 
merated among  those  supporting  the  rule;  for,  although  it 
was  held  in  that  case  that  plaintiff  could  recover,  it  was 
solely  upon  the  ground  that  the  place  in  which  excavation 
was  made  was  not  a  public  street. 

It  will  only  be  necessary  to  refer  to  one  or  two  cases  to 
show  that  the  rule  in  its  fullest  force  obtains  in  Illinois. 
The  case  of  Murphy  r.  City  of  Chicago,  29  111.  279,  was 
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most  elaborately  briefed  by  the  respective  counsel,  but  the 
court  contented  itself  with  the  simple  statement  of  the  prin- 
ciples applicable  to  such  cases,  which  were  that  the  city 
could  do  anything  with  its  streets  which  was  not  incompati- 
ble with  the  ends  for  which  the  streets  were  established, 
and  that  if  in  so  doing  it  acted  with  prudence  it  would  not 
be  liable  for  damages.  In  the  case  of  Roberts  r.  City  of 
Chicago^  26  111.  249,  the  general  doctrine  is  announced  and 
extended  to  the  regrade  of  the  streets,  and  further,  that  the 
courts  cannot  interfere  for  the  purpose  of  determining  as 
to  whether  or  not  the  grade  adopted  is  the  best.  The  only 
ground  which  is  recognized  as  a  foundation  for  a  liability 
upon  the  part  of  the  city  is  the  want  of  reasonable  care  and 
prudence  in  the  prosecution  of  the  work. 
.  In  Indiana  the  rule  is  the  same.  Mdcy  v.  City  of  Indian- 
apolis^ 17  Ind.  267,  decides  in  general  terms  not  only  that 
the  city  is  not  responsible  for  consequential  damages  in 
grading  its  streets,  but  that  it  may  change  such  grade  at 
pleasure  without  incurring  any  liability  for  so  doing;  and 
to  show  that  the  consequential  damages  which  it  is  talking 
about  include  those  for  taking  away  the  lateral  support  to 
adjoining  lots,  it  cites  a  large  number  of  cases  in  support  of 
its  decision,  many  of  which  were  cases  where  the  question  of 
lateral  support  was  dii^ectly  involved.  City  of  Lafayette  v. 
Bush^  19  Ind.  326,  decides  generally  that  the  city  is  not  lia- 
ble for  consequential  damages  to  an  adjoining  proprietor. 
City  of  Vincennes  v.  Richards^  23  Ind.  381,  reafSrms  the 
general  doctrine  of  the  prior  Indiana  cases,  and  cites  in 
support  thereof,  with  approval,  among  others,  the  case  of 
Raddiff'^  s  ExWs  v.  Brooklyn. 

In  Georgia  the  principle  for  which  I  am  contending  has 
always  been  the  rule.  Mayor  and  Council  of  Rome  v,  Om- 
herg^  28  Ga.  46,  was  an  action  for  damages  for  removing 
the  lateral  support  to  such  an  extent  as  to  cause  the  lot  of 
the  plaintiff  in  its  natural  state  to  slide  into  the  excavation; 
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and  the  court,  in  most  direct  terms,  holds  that  for  such  an  act 
on  the  part  of  the  city  no  action  will  lie.  The  only  ground  of 
liability,  under  the  decision,  would  be  that  the  work  was  done 
maliciously  or  in  wanton  disregard  of  the  rights  of  the  plaint- 
iflF.  Roll  V,  City  Council  of  Augusta^  34  Ga.  326,  announces 
the  general  doctrine  of  non-liability  very  broadly,  and  di- 
rectly approves  of  the  case  of  Mayor  and  Council  of  Rome 
V.  Omherg^  supra^  and  extends  the  doctrine  so  as  to  hold 
that  the  city  is  not  liable  for  permitting  a  railroad  com- 
pany to  construct  and  use  a  railroad  track  along  the  street. 

In  Mitchell  v.  Mayor  and  City  ComicU  of  Rome^  49  Ga. 
19,  the  court  approved  the  charge  of  the  lower  court  that 
"the  mayor  and  city  council  of  Rome  may  grade  down  the 
street  whenever  in  their  judgment  the  public  interest  re- 
quires, and  go  even  to  the  line  of  the  street,  but  they  must 
do  their  work  in  a  skillful  and  careful  manner  so  as  not  to 
unnecessarily  endanger  the  property  of  contiguous  land 
owners.     If  the  work  is  thus  done  no  liability  is  incurred. ' "" 

In  Connecticut  the  rule  is  unquestioned.  In  the  case  of 
the  City  of  New  Haven  v.  Sargent^  38  Conn.  60,  the  court 
fully  considered  the  question,  after  elaborate  argument, 
and  held  that  the  doctrine  extended  to  the  improvement  of 
highways  in  the  country  and,  for  obvious  reasons,  more 
clearly  to  that  of  streets  in  cities.  The  case  of  Skinner  v. 
Hartford  Bridge  Co.^  29  Conn.  523,  though  not  exactly  in 
point,  fully  recognizes  the  principle  afterwards  announced 
in  the  case  above  cited. 

The  case  of  Benden  v.  Nashua^  17  N.  H.  477,  shows 
that  the  rule  was  recognized  at  an  early  date  in  the  State 
of  New  Hampshire.  The  exact  point  decided  in  this  case 
was,  that  no  action  would  lie  against  the  city  for  damages 
arising  from  the  raising  of  a  highway,  but  the  cases  cited 
by  the  court  show  clearly  that  a  like  rule  would  have  been 
applied  if  it  had  been  a  case  of  the  removal  of  lateral  sup- 
port.    This  rule  may  have  been  qualified  by  subsequent 
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decisions  in  that  state.    One  of  the  later  cases  we  shall  here- 
after review  as  being  among  those  which  may  be  fairly 

cited  as  against  the  proposition  for  which  we  are  contend- 
ing. 

A  single  case  from  Maine  will  clearly  show  the  recogni- 
tion by  its  courts  of  the  rule.  In  Hovey  v.  Mayo^  43  Me. 
322,  the  court  not  only  decided  that  without  the  aid  of  a 
statute  no  action  would  lie  for  the  removal  of  lateral  sup- 
port by  the  city,  but  further  decided  that  the  statute  in 
that  state  authorizing  the  recovery  of  damages  in  the  case 
of  the  alteration  of  the  street  did  not  apply  to  a  change  of 
grade. 

In  Wisconsin  the  rule  obtains  to  its  fullest  extent.  In 
the  case  of  Alexa/nder  v.  City  of  Milwaukee.  16  Wis.  264, 
the  court,  after  a  careful  consideration,  arrived  at  the  con- 
clusion that  for  consequential  injuries  resulting  from  the 
improvement  of  the  street  there  was  no  remedy.  In  the 
course  of  the  decision  the  rule  existing  in  Ohio  is  com- 
mented upon,  and  it  is  said  that  such  rule  seems  to  be 
founded  upon  considerations  of  natural  justice,  but  that  the 
law  is  too  well  settled  to  the  contrary  to  justify  the  court 
in  following  the  rule  there  laid  down.  See  also  Pettigreio 
V.  ViUage  of  EvcmsviUe^  25  Wis.  223,  and  WalUch  v.  City 
of  Manitowoc,  57  Wis.  9  (14  N.  W.  Rep.  812). 

This  rule  has  been  fully  recognized  in  many  of  the  other 
states  of  the  union.     See  Plwm  v.  Morris  Comal  (&  Bank- 
ing Co.,  10  N.  J.  Eq.  256;  Methodist  Episcopal  Cliurch  v. 
City  of  Wyandotte,  31  Kan.  721  (3  Pac.  Kep.  527);  Ben- 
mU  v.  City  of  Nefw  Orleans,  14  La.  An.  120;  Rounds  v. 
Mumford,  2  R.  I.  154;  Mayor  and  City  Council  of  Cum- 
herlandv.  Willison,  50  Md.  138;  Creal  v.  City  of  Keokuk, 
4  G.  Greene,  47. 

Cases  might  be  found  in  nearly  all  the  other  states  sup- 
porting the  same  proposition.     In  fact,  this  rule  has  been 
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so  universally  recognized  in  the  United  States  that  until 
very  recently  a  case  to  the  contrary  could  not  be  found 
outside  of  the  State  of  Ohio.  This  is  apparent,  not  only 
from  the  investigation  of  the  cases  upon  the  subject  by  the 
different  courts  which  have  had  the  matter  before  them, 
but  also  from  the  briefs  of  counsel  in  the  presentation 
of  such  cases.  In  some  of  them  counsel  of  great  learn- 
ing and  diligence  have  appeared  and  filed  briefs,  and  in 
nearly  or  quite  all  of  them  it  has  been  conceded  that  the 
rule  of  non-liability  was  universal  in  this  country,  with  the 
single  exception  above  stated.  The  contention  of  such 
counsel  has  been  confined  to  attempting  to  show  that  the 
Ohio  rule  was  more  consonant  with  natural  justice  than 
the  other,  and  that  for  that  reason  the  court  should  follow 
it  in  the  decision  of  the  case  at  bar,  though  in  so  doing  it 
would  concededly  be  deciding  against  an  almost  universal 
course  of  decision. 

At  the  present  time  the  courts  of  but  three  states  in  the 
union  recognize  a  doctrine  which  will  support  the  conclu- 
sion of  the  majority  of  the  court,  and  in  two  of  said  states 
the  rule  which  now  seems  to  prevail  there  is  of  recent  adop- 
tion. In  Ohio,  as  we  have  before  seen,  this  rule  was  an- 
nounced at  an  early  day,  but  the  first  case  in  which  it  was 
so  announced  bears  evidence  of  but  slight  consideration  on 
the  part  of  the  court,  and  has  been  justly  criticised  in  very 
many  of  the  cases  in  the  other  states  for  that  reason.  The 
other  cases  seem  to  have  been  more  fully  considered,  but 
they,  to  a  great  extent,  rest  themselves  upon  said  first  named 
case,  which  did  not  go  to  the  full  extent  of  some  of  the 
later  cases  which  rely  upon  it  as  the  reason  for  their  de- 
cision. 

The  supreme  court  of  Minnesota  in  two  cases  has  de- 
cided generally  that  the  public  in  such  matters  have  no 
greater  rights  than  private  persons,  but  the  cases  are  brief 
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and  give  evidence  of  but  slight  consideration.  See  O '  Brien 
V.  City  of  St.  Paid,  25  Minn.  331;  Dt/er  v.  City  of  St. 
Paul,  27  Minn.  467  (8  N.  W.  Rep.  272). 

The  case  of  Steams^  Ea^T  v.  City  of  Richmond,  supra, 
is  a  recent  case  and  may  well  be  said  to  now  rank  Virginia 
upon  this  side  of  the  question. 

I  have  not  overlooked  the  case  of  Eaton  v,  B.  C.  cfe  M, 
B.  a,,  51  N.  H.  504,  but  do  not  range  that  state  upon  the 
side  of  the  Ohio  rule  for  the  reason  that  the  question  de- 
cided in  that  case  was  as  to  the  liability  of  a  railroad  com- 
pany for  flooding  the  land  of  an  adjoining  owner,  and  for 
that  reason  the  opinion,  so  far  as  it  discussed  the  question 
at  bar,  was  pure  dicta.  Great  learning  and  ability  are 
shown  in  such  discussion  and  it  is  entitled  to  weight,  but 
being  dicta  cannot  be  said  to  establish  a  rule  for  the  state. 

It  will  therefore  be  seen  that  as  against  the  array  of  au- 
thorities above  cited  and  many  others  that  might  be  cited 
to  the  same  effect,  on  the  one  side,  there  are  cases  from 
three  states  upon  the  other,  and  that  even  in  these  states 
the  rule  does  not  seem  to  be  any  too  well  established. 
Especially  is  this  true  as  to  Ohio,  which  may  be  said  to  be 
the  father  of  the  rule,  as  in  the  later  cases  from  that  state 
there  has  been  a  tendency  to  somewhat  modify  the  earlier 
ones  and  to  hold  that  for  the  first  establishment  of  the 
grade  damages  could  not  be  recovered  under  the  same  cir- 
cumstances as  upon  a  change  thereof.  Not  only  is  the  case 
law  thus  nearly  all  upon  one  side,  but  when  we  come  to 
examine  the  views  of  text  writers  we  shall  find  that  those 
favoring  the  rule  of  non-liability  as  gi'eatly  preponderate 
as  do  the  cases.  Judge  Cooley,  in  his  work  on  Constitu- 
tional Limitations,  and  Judge  Dillon,  in  his  work  on  Mu- 
nicipal Corporations,  with  their  usual  ability,  maintain  the 
rule  of  non-liability.  In  fact,  such  seems  to  be  the  view  of 
nearly  all  the  text  writers.  The  most  notable  exception  is 
that  of  Judge  Elliott,  in  his  work  upon  Streets.     He  lays 
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down  directly  the  contrary  rule  from  that  announced  by 
Judge  Dillon.  The  weight  of  his  statement  is  greatly  les- 
sened, however,  by  the  fact  that  the  citation  of  cases  in 
support  of  the  text  shows  conclusively  that  the  learned 
author  did  not  give  the  matter  full  consideration.  He  so 
cites  five  cases.  Two  of  them — the  Minnesota  cases  above 
referred  to — ^sustain  the  text.  The  other  three  not  only 
do  not  sustain  the  views  expressed  in  the  text,  but  may 
fairly  be  cited  as  directly  opposed  thereto.  See  Richard- 
son  r,  Vermont  Central  H.  R.  Co.^  25  Vt.  465;  BvsJcirk  r. 
Strickland^  47  Mich.  389;  Transportation  Co.  v  Chicago^ 
supra.  The  want  of  full  consideration  is  shown  not  gnly  by 
what  he  does  cite,  but  more  fully  by  what  he  does  not. 
If  full  consideration  had  been  given  to  the  question  it  is 
not  possible  that  the  Ohio  cases  would  have  escaped  the  at- 
tention of  the  learned  author.  Yet  not  one  of  these  cases 
is  cited. 

I  think  that  a  careful  review  of  all  that  has  been  said  by 
the  courts  and  by  learned  authors  will  clearly  show  that  an 
overwhelming  weight  of  authority  is  in  favor  of  the  rule 
of  non-liability.  Such  an  examination  will  further  show 
that  such  rule  does  not,  in  the  opinion  of  the  courts,  rest 
entirely  upon  authority,  but  is  fully  consonant  with  cor- 
rect principles  applicable  to  the  subject  matter.  Beside, 
in  this  state  there  has  been  full  legislative  recognition  of 
the  rule.  If  the  existence  of  the  rule  had  not  been  so 
recognized  there  would  have  been  no  occasion  for  the  en- 
actment of  the  law  making  cities  responsible  for  damages 
occasioned  by  a  change  in  the  grade  of  its  streets  after  the 
same  had  been  once  established.  This  legislation  not  only 
recognizes  such  rule,  but  shows  an  intention  to  leave  it  in 
full  force  so  far  as  the  grade  first  established  is  concerned. 

In  my  opinion  the  judgment  of  the  lower  court  should 
be  aflSrmed. 
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Under  the  constitutional  provision  (art.  1,  §16)  that  no  private 
property  shall  be  taken  or  damaged  for  public  or  private  use  with- 
out just  compensation  having  first  been  made,  damages  are  recov- 
erable by  the  owner  of  land  abutting  upon  a  street  for  any  permanent 
injury  inflicted  upon  such  abutting  land  by  any  material  change  of 
grade  or  obstruction  to  the  abutter's  access,  where  the  damages 
thus  inflicted  exceed  the  benefits  derived  from  the  grading  or  other 
improvemfent.    (Hoyt,  J.,  dissents.) 

The  dedication  of  a  street  to  public  use  does  not  authorize  a  mu- 
nicipal corporation  to  raise  or  lower  the  surface  of  the  street  to  any 
extent  it  may  deem  proper  without  subjecting  itself  to  damages  for 
the  injury  thereby  occasioned  to  the  abutting  owner.    (Hoyt,  J., 

dissents.) 

r 

Where  the  proposed  grading  of  a  street  will  seriously  reduce 

I  both  the  rental  and  selling  value  of  an  abutting  owner's  property, 

the  grading  may  be  enjoined  unless  the  damage  has  been  ascer- 

I  tained  and  compensation  made  before  the  work  is  done.    (  Hoyt,  J., 

dissents.) 

Appeal  from  Superior  Courts  King  County. 

S'  B.  Piles,,  and  Charles  F.  Munday^  for  appellants. 

Thmrias  JR.  Shepard  (Burke^  Shepard  cfe  Woods^  of  coun- 
^Oj  for  respondent. 

^fle  opinion  of  the  court  was  delivered  by 

^i-Es,  J. — This  was  an  action  to  enjoin  the  city  of 

Seattle  from  grading  down  that  part  of  Jefferson  street,  in 

«at  city^  lying  between  Eighth  street  and  the  alley  between 

*^"  parallel  with  Seventh  and  Eighth  streets,  until  just 

^Peusation  to  the  plaintiff  for  the  injury  to  result  from 

^^  fading  to  her  abutting  real  property  should  have 
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been  first  ascertained  and  made  or  paid  into  court  for  her 
benefit.  E.  T.  Smart,  with  whom  the  city  had  made  a 
contract  to  do  the  grading  in  question,  was  joined  as  a  de- 
fendant. The  court  below,  after  trial,  found  in  respond- 
ent's favor,  and  granted  the  injunction  sought. 

The  respondent's  property  consists  of  three  lots,  each  60 
by  120  feet  in  size,  Nos.  2,  3,  4,  block  59,  Terry's  first  ad- 
dition to  Seattle.  Lots  2  and  3  fronted  on  Eighth  street, 
and  lot  2  fronts  on  Jefferson  street.  Lot  4  fronts  on 
Seventh  street,  sixty  feet  from  Jefferson.  Each  of  the  lots 
has  the  alley  in  its  rear.  The  streets  named  are  each 
sixty-six  feet  in  width,  and  the  alley  is  sixteen  feet  in 
width.  In  1869  the  plat  of  the  addition  was  filed  for 
record,  and  the  streets  and  alleys  were  thereby  dedicated 
to  the  public  use.  The  respondent  derives  title  to  her  lots 
from  the  maker  of  the  plat,  from  whom  she  bought  them 
in  1874,  while  they  were  unimproved,  with  the  excep- 
tion that  there  was  a  small  house  on  lot  4.  In  1883  the 
city,  by  ordinance  No.  443,  established  the  grade  elevation 
of  Jefferson  street  at  heights  above  the  city  datum  line 
as  follows:  At  the  intersection  with  Sixth  street,  176i  feet; 
at  Seventh  street,  261  feet;  at  Eighth  street,  304  feet. 
For  the  cross  streets  the  ordinance  required  that  there 
should  be  a  uniform  and  continuous  rate  of  grade  between 
each  two  adjacent  street  intersections:  Provided^  That  no 
grade  line  was  established  between  Sixth  and  Seventh 
streets.  In  1887  the  srade  line  at  Seventh  street  was 
changed  to  265  feet.  In  1888  and  1889  respondent  erected, 
on  her  lots  2  and  3,  three  cottages  fronting  on  Eighth  street, 
to  which  there  is  access  from  Eighth  street  at  their  front, 
and  from  Jefferson  street,  by  way  of  the  alley,  at  their 
rear.  She  also  erected  a  double  house  fronting  on  Jeffer- 
son street,  between  Eighth  street  and  the  alley,  its  front 
standing  within  six  feet  of  Jefferson  street,  and  its  west 
side  within  four  feet  of  the  alley;  and  also  a  house  facing 
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on  the  alley,  occupying  a  part  of  the  rear  end  of  lot  3. 
For  these  houses  she  had  been  receiving  a  total  rental  of 
1237  per  month.  Seventh  street  was  graded  down  in 
1887-8,  so  that  the  access  to  the  house  located  on  lot  4  is 
by  an  ascent  of  thirty-two  steps.  The  alley  has  heretofore 
been  used  as  the  most  convenient  means  of  access  to  all  the 
property  for  delivering  heavy  supplies. 

On  April  14,  1890,  the  common  council,  acting  under 
§8  of  the  city  charter  of  1886  (Laws  1885-6,  p.  241), 
without  petition  from  property  owners,  ordered  that  Jef- 
ferson street  be  graded  from  Third  street  to  Broadway 
(which  is  beyond  Eighth  street),  by  unanimous  vote. 
The  natural  level  of  Jefferson  street  at  Seventh  street  is 
267/^  feet;  at  the  alley,  292^1^  feet;  and  at  Eighth  street, 
312 j\%  feet.  The  grade  proposed  would  leave  a  street 
with  an  ascending  grade  from  Seventh  to  Eighth  street  of 
about  IS^Y^  per  cent.,  which  is  not  greatly  different  from 
the  general  ascent  of  the  natural  surface;  but,  owing  to 
the  elevations  at  which  Seventh  and  Eighth  streets  have 
been  fixed,  it  will  become  necessary,  in  order  to  make  the 
new  grade  continuous  and  uniform  between  the  two  streets, 
to  excavate  the  width  of  the  street  to  a  depth  which  at 
Eighth  street  would  be,  according  to  the  established  grade, 
8yYff  ^eet,  and  at  the  alley  something  like  seventeen  feet. 
This  arrangement  would,  of  course,  leave  the  respondent's 
lots  jnst  that  much  above  the  street  when  the  improvement  is 
completed,  and  the  alley  would  be  no  longer  available  for 
any  of  its  natural  purposes  until  further  improvements  had 
been  made  upon  it.  The  city,  however,  claims  that  under 
its  modified  proposition  the  cut  at  Eighth  street  will  be  re- 
duced to  2jW  feet,  and  at  the  alley  to  something  over 
fourteen  feet.  Terrace  street,  on  the  opposite  side  of  the 
block  from  Jefferson  street,  had  already  been  graded  down, 
so  that  the  alley  at  that  end  terminated  in  a  drop  of  five 
or  six  feet.     From  Third  street  to  Seventh  street  the 
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change  in  elevation  is  jast  200  feet,  being  within  a  fraction 
of  20  per  cent.  A  large  proportion  of  this  elevation,  how- 
ever, occurs  between  Sixth  and  Seventh  streets,  where  the 
difference  in  elevation  is  86  ^*y  feet,  or  more  than  33  per 
cent.  It  is  conceded  that  this  fact  makes  it  impracticable 
to  use  Jefferson  street  between  Sixth  and  Seventh  for  any 
ordinary  street  purposes  excepting  foot  passage.  It  is  also 
conceded  that  between  Seventh  and  Eighth  streets  Jeffer- 
son street  was  impassable  in  its  natural  condition  for  teams, 
excepting  a  portion  of  the  distance  westward  from  Eighth 
street.  It  also  appears  that  the  proix>sed  grade  between 
Seventh  and  Eighth  streets  will  be  no  steeper  than  that  of 
several  other  streets  which  are  traveled  by  teams  in  the 
city  of  Seattle. 

Evidence  was  taken  by  both  parties  upon  the  question 
whether  or  not  the  plaintiff's  property  would  be  injured 
by  the  proposed  cutting  down  of  the  street.  The  result  of 
that  evidence,  we  think,  shows  a  preponderance  that  she 
will  be  injured  beyond  any  benefits  which  she  will  receive 
by  the  grading  of  the  street,  and  that  her  property  will  be 
less  valuable  when  the  grade  is  completed  than  when  it  is 
begun.  But  the  main  question  is,  admitting  the  fact  of 
injury,  would  the  respondent  be  entitled  to  compensation 
from  the  city  ?  Previous  to  the  adoption  of  the  constitu- 
tion she  would  have  been  without  remedy,  excepting  for 
such  injury  as  might  have  occurred  to  her  land  alone,  aris- 
ing from  the  withdrawal  of  support  and  its  consequent 
actual  falling  in,  or  from  the  negligence  of  the  city  in  doing 
the  work.  Parke  ^^  Seattle^  ante^  p.  1 ;  Gilmore  v,  Dris- 
coll^  122  Mass.  199;  Smith  v.  Corporation  of  Washington^ 
20  How.  136.  But  the  constitution  of  this  state  (art.  1, 
§16)  provides  that  no  private  property  shall  be  taken  or 
damaged  for  public  or  private  use  without  just  compensa- 
tion having  been  first  made  or  paid  into  court  for  the  owner, 
and  it  is  upon  this  prohibition  that  the  respondent  bases  her 
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light  to  an  injunction.  The  earlier  constitutions  of  the 
several  states  in  the  union  contained,  with  but  few  excep- 
tions, a  provision  that  private  property  should  not  be  taken 
for  public  use  without  just  compensation.  The  constitu- 
tion of  the  United  States  contains  substantially  the  same 
provision,  which  was  applicable  to  the  territory.  Under 
these  provisions,  however,  owing  to  the  interpretation  put 
upon  the  word  "taken"  by  the  courts  of  the  several  states, 
with  the  exception  of  the  courts  of  Ohio,  .great  and  mani- 
fest injury  was  constantly  done  by  the  states,  counties  and 
cities  to  the  private  citizen  without  any  legal  means  of  re- 
imbursement. The  theory  was  that  wherever  the  state, 
through  its  legislative  acts,  authorized  any  of  its  agents  to 
make  public  improvements,  so  long  as  these  agents  carried 
on  their  work  within  the  scope  of  their  authority,  and 
without  negligence,  they  were  liable  to  no  one,  whatever 
damages  might  accrue.  A  citizen  was  thus  left  without 
protection  in  all  that  large  class  of  cases  where,  through 
some  act  done  for  the  public  benefit,  or  for  a  use  public  or 
quasi  public,  although  no  part  of  his  tangible  property  was 
physically  taken,  the  use  or  value  of  his  property  was  pal- 
pably impaired,  or  was  stripped  of  incidents  comprised 
within  the  conception  of  complete  property  rights  which 
brought  to  those  rights  quite  as  much  value  as  the  mere 
possession  of  the  property. 

In  1870  the  State  of  Illinois,  in  revising  its  constitution, 
inserted  therein  the  provisions  which  we  have  quoted  from 
our  own.  Its  action  in  that  matter  has  since  been  followed 
by  West  Virginia,  Alabama,  Missouri,  ^Nebraska,  Arkansas, 
Texas,  Georgia,  California,  Colorado,  Kentucky,  Montana, 
and  the  Dakotas.  Some  of  the  constitutions  mentioned 
differ  slightly  from  our  own  in  their  phraseology,  but  their 
substance  is  exactly  the  same,  with  the  exception  that  in  a 
few  cases  the  damage  is  not  required  to  be  first  paid.  Un- 
der these  constitutional  provisions  many  such  cases  have 
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arisen,  and  the  courts  have  been  uniform  in  their  holdings 
that  damages  are  now  recoverable  by  the  owners  of  land 
abutting  upon  streets  and  highways,  for  any  permanent 
injury  inflicted  upon  such  abutting  lands,  by  any  material 
change  of  grade  or  obstruction  to  the  abutter's  access, 
where  the  damages  thus  inflicted  exceed  the  benefits  de- 
rived from  the  grading  or  other  improvement.  Out  of 
the  dozens  of  cases  which  might  be  cited,  we  cite  the  fol- 
lowing: City  ofPekin  v.  Brereton^  67  111.  477;  City  of 
Elgin  v.  Eaton^  83  111.  536;  Rigney  v.  City  of  Chicago^ 
102  III.  64;  Borough  of  New  Brighton  v.  United  Presby- 
terian Churchy  96  Pa.  St.  331;  Hovselholder  v.  City  of  Kan- 
sas, 83  Mo.  488;  City  of  Atlanta  v.  Green,  67  Ga.  386; 
Reardon  r.  San  Francisco,  66  Cal.  492  (6  Pac.  Rep.  317): 
City  Council  of  Montgomery  v.  Townsend,  80  Ala.  489  (2 
South.  Kep.  155)  and  84  Ala.  478  (4  South.  Rep.  780); 
City  Council  of  Montgomery  v.  Maddox^  89  Ala.  181  (7 
South.  Rep.  433);  McElroy  i\  Kansas  City,  21  Fed.  Rep. 
257;  Harmon  v.  Omjaha,  17  Neb.  548  ( 23  N.  W.  Rep.  503); 
Hamrrumd  r.  City  of  Harvard,  31  Neb.  635  (48  N.  W, 
Rep.  462). 

Question  was  made  in  all  these  cases,  as  it  has  been 
made  in  this  one,  whether  the  addition  of  the  word  ^'dam- 
aged ' '  should  be  taken  to  mean  anything  further  than  was 
formerly  covered  by  the  word  ''taken,"  but  it  is  manifest 
that  no  such  construction  could  be  sustaincKl.  ''Dam- 
aged" does  not  mean  the  same  thing  as  "taken,"  in  ordi- 
nary phraseolog}^  The  makers  of  the  Illinois  constitution 
used  the  word  in  that  instrument  for  some  purpose.  Other 
states  changed  their  constitutions  for  substantially  the  same 
purpose.  They  took  the  new  phrase  subject  to  the  general 
rule  of  construction,  that  the  adoption  of  constitutional  or 
statutory  language  by  one  state  from  another  adopts  to 
some  extent,  at  least,  the  construction  put  upon  the  bor- 
rowed language  by  the  courts  of  the  state  from  which  it 
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catne.  After  almost  twenty  years  of  discussion  and  deci- 
sion in  Illinois  and  other  states,  we  put  the  words  ^*  taken 
or  damaged''  into  our  constitution,  and  they  must  have 
their  effect.  In  Chicago  v.  Taylor^  125  U.  S.  161  (8  Sup. 
Ct.  Rep.  820),  the  court  said: 

''The  use  of  the  word  'damaged'  in  the  clause  providing 
for  compensation  to  owners  of  private  property  appropri- 
ated to  public  use,  could  have  been  with  no  other  intention 
than  that  expressed  by  the  state  court.  Such  a  change  in 
the  organic  law  of  the  state  was  not  meaningless.  But  it 
would  be  meaningless  if  it  should  he  adjudged  that  the 
constitution  of  1870  gave  no  additional  or  greater  security 
to  private  property  sought  to  be  appropriated  to  public  use 
than  was  guaranteed  by  the  former  constitution. ' ' 

It  is  now  too  late  to  urge  this  argument  against  the  re- 
covery of  such  damages  as  are  threatened  to  be  caused  by  the 
action  of  the  city  of  Seattle  here  in  question.  Every  court 
in  which  the  point  has  been  raised  has  decided  in  favor  of 
the  private  citizen;  but,  were  it  now  presented  to  us  for  the 
first  time  in  the  history  of  the  phrase,  we  should  not  be  dis- 
posed to  view  it  in  any  way  different  from  that  expressed 
in  the  cases  we  have  cited.  If  private  property  is  damaged 
for  the  public  benefit,  the  public  should  make  good  the  loss 
to  the  individual.  Such  always  was  the  equity  of  the  case, 
and  the  constitution  makes  the  hitherto  disregarded  equity 
now  the  law  of  it. 

In  the  matter  of  street  grades,  however,  counsel  for  the 
city  urge  that  a  dedication  should  carry  with  it  the  right 
to  raise  or  lower  the  surface  of  a  street  to  any  extent 
deemed  proper  by  the  municipal  authorities,  and  that  to 
subject  the  cities  to  the  constitutional  rule  of  damage 
would  hinder,  delay  and  prevent  street  improvements,  and 
cause  heavy  burdens  for  this  class  of  expenses  to  be  laid 
upon  the  public.  It  is  said  that  when  the  owner  of  land 
lays  it  off  into  lots,  blocks,  streets  and  alleys,  he,  by  his 
act  of  dedication  of  the  public  places,  consents  that  they 
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may  be  used  in  any  way  consistent  with  the  purpose  of  the 
dedication,  as  the  owner  of  two  adjacent  lots  who  sells  one 
of  them  consents  that  his  grantee  may  use  his  purchase  as 
he  sees  fit  from  the  center  of  the  earth  to  the  sky.  But, 
in  order  to  sustain  the  appellant's  claim,  it  would  be  neces- 
sary to  overlook  the  fact  that  a  street  is  laid  out  for  the 
benefit  of  abutting  lots  as  well  as  for  public  passage,  the 
land  in  the  lots  retaining  the  easement  of  access  over  the 
land  in  the  street,  and  this  easement  being  the  principal 
motive  and  consideration  for  the  dedication.  The  only 
obligation  which  a  city  assumes  by  its  acceptance  of  a 
street  is  to  maintain  thereon  a  reasonable  roadway,  accord- 
ing to  the  circumstances.  It  cannot  be  compelled  to  fill 
up  chasms  or  dig  down  hills  to  make  the  most  perfect  way 
for  travel  of  every  kind.  Its  duty  is  done  when,  under 
all  the  circumstances,  it  has  made  provision  for  travel  of  the 
kind  suited  to  the  locality.  It  cannot  be  compelled  to 
grade,  or  otherwise  improve,  a  street,  and  it  loses  none  of 
its  rights  by  nonuser.  For  the  construction  of  whatever 
improvements  it  does  make,  it  is  now  quite  the  custom  to 
assess  the  entire  cost  to  the  abutting  land.  A  harsh  appli- 
cation of  the  old  rule  would  put  the  dedicator  in  the  posi- 
tion of  consenting  to  all  that  the  municipality  might 
arbitrarily  do,  even  to  the  destruction  of  values  in  his 
abutting  land.  But,  in  fact,  the  contemplation  of  no  such 
unreasonable  thing  as  a  grade  which  would  actually  reduce 
the  value  of  his  abutting  land  can  be  imputed  to  him,  since 
it  is  not  in  the  nature  of  men  to  do  things  which  are  pat- 
ently contrary  to  their  self-interests.  On  the  other  hand, 
to  enable  the  city  to  perform  its  duty,  it  must  derive  from 
the  dedication  the  right  to  build  a  reasonable  roadway  ac- 
cording to  the  peculiarities  of  the  locality,  and  having  due 
regard  to  the  convenience  of  the  abutting  property,  and 
that  of  the  public,  as  well  as  to  its  own  liability  for  the 
flowage  of  surface  water,  and  the  like.     Such  a  street  may 
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be  said  to  be  fairly  contemplated  by  every  dedicator.  To 
go  beyond  the  strict  requirements  of  this  case,  and  perhaps 
to  inirite  the  charge  of  promulgating  mere  dicta^  a  dedica- 
tion should  always  be  taken  as  a  consent  that  the  natural 
surface  of  the  street  at  its  center  line  might  be  the  grade 
to  which  the  roadway  should  be  leveled  from  either  side, 
since  a  reasonable  roadway  could  not  be  made  across  a 
slope  of  much  pitch.  Along  its  middle  course  the  street 
ought  to  follow  the  general  contour  of  the  land,  without 
slavish  adhei'ence  to  every  inequality,  the  disregard  of 
which  can  injure  no  one  or  make  property  less  valuable. 
If  no  street  practicable  for  the  public  use  can  be  made 
without  making  cuts  or  fills  which  will  damage  abutting 
land  so  as  to  reduce  its  value  below  that  which  it  possessed 
before  the  street  was  begun,  none  should  be  undertaken  at 
all  unless  abutting  owners  waive  damages,  or  until  public 
necessity  shall  justify  paying  the  cost  of  a  lower  or  higher 
grade. 

Under  the  circumstances  of  this  case,  we  think  the  coui*t 
was  justified  in  interposing  its  injunction,  as  by  the  proofs 
a  strong  probability,  amounting  almost  to  a  certainty,  was 
established  that  the  grading  of  Jefferson  street  as  proposed 
would  seriously  reduce  both  the  rental  and  selling  value  of 
respondent's  property.  A  cut  of  from  fourteen  to  seven- 
teen feet  at  the  alley  would  have  greatly  affected  her  ac- 
cess to  her  double  house,  and  would  have  practically 
destroyed  the  use  of  the  alley  in  connection  with  all  her 
property.  Under  the  constitution  she  had  a  right  to  have 
this  damage  ascertained  by  a  jury  and  paid  to  her  before 
the  work  was  done,  if  the  damage  thus  sustained  would 
leave  her  property  less  valuable  to  sell  or  rent  than  it  was 
before;  the  jury  being  the  judges  of  the  reasonableness  of 
the  grade  under  the  dedication,  and  of  the  fact  and  extent 
of  the  injury. 

Objection  is  made  by  counsel  to  the  allowance  of  the  in- 
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juDction,  because  it  is  said  that  the  respondent  should  be 
left  to  her  action  for  damages,  as  it  could  not  be  considered 
that  it  was  intended  by  the  constitution  that  the  cities  and 
towns  of  the  state  could  be  stopped  in  the  progress  of  the 
work  of  improving  streets  by  frequent  injunctions  on  the 
part  of  property  owners.  A  case  has  been  brought  to 
our  notice  which  is  exactly  in  point  in  its  ruling,  viz.: 
Moore  v.  City  of  Atlanta^  70  Ga.  611.  The  constitution  of 
Georgia  provides  that  private  property  shall  not  be  taken 
or  damaged  without  just  and  equitable  compensation  being 
first  paid.  The  city  of  Atlanta  was  proceeding  to  grade  a 
street  in  front  of  Moore's  property,  and  he  applied  for  an 
injunction  to  restrain  the  prosecution  of  the  work  until  his 
damages  should  be  assessed  and  paid.  The  writ  was  re- 
fused, and  on  appeal  the  supreme  court  afBirmed  the  judg- 
ment. The  decision  of  this  case,  as  the  reading  of  the 
opinion  shows,  was  based  upon  the  argument  that  it  was 
better  that  one  man  should  be  left  to  recover  his  damage 
by  ordinary  suit  at  law  than  the  city  authorities  be  hin- 
dered in  grading  a  street;  or,  in  other  words,  the  damage 
to  one  man  was  balanced  against  the  possible  inconvenience 
of  many,  which  is  not  a  recognized  basis  of  legal  decision. 
The  embarrassments  of  the  constitutional  provisions  were 
pointed  out,  but  it  seems  to  us  the  plain  letter  of  that  in- 
strument was  disregarded.  Justification  for  the  decision 
was  sought  in  the  case  of  Stetaon  v.  Chicngo^  etc.^  S.  It, 
Co.^  75  III.  74,  but  the  fact  seems  to  have  been  entirely 
overlooked  that  the  constitution  of  Illinois  does  not  require 
that  compensation  be  first  made  in  any  such  case.  We 
can  foresee  many  difficulties,  and  perhaps  much  litigation, 
likely  to  ensue  from  the  faithful  enforcement  of  our  con- 
stitutional requirement  that  damages  be  first  paid;  but  we 
have  no  choice  in  the  matter,  and  these  difficulties,  as  well 
as  many  others,  must  be  met  and  dealt  with  as  they  arise. 
It  will  not  be  every  case  in  which  the  property  owner 
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deems  himself  likely  to  be  injured  that  will  justify  an  in- 
junction,  and  the  courts  of  the  state  will  undoubtedly  do 
their  duty  in  this  particular  and  grant  no  preliminary  re- 
straining order  or  injunction  until  it  is  made  to  appear, 
with  legal  probability  or  certainty,  that  damages  will  be 
incurred  by  the  grading  of  streets. 

Anders,  C.  J.,  and  Dunbar,  J.,  concur. 

Scott,  J.,  dissents. 

HoTT,  J.  (dissenting). — I  think  the  judgment  of  the 

court  telow  should  be  reversed.     When  those  under  whom 

the  plaintiff  claims  dedicated  the  street  to  public  use,  it  is 

conceded  that  they,  in  substance,  said:   ^^Take  this  street, 

and  use  it."     I  think  it  equally  clear  that  they,  in  effect, 

further  said:   "Improve  this  street  so  as  to  adapt  it  for 

use  as  such.''     Such  adaptation  would,  of  course,  include 

such  change  in  the  surface  thereof  as  was  necessary  to  best 

adapt  it  to  the  purposes  for  which  it  was  designed.     If 

such  was  the  effect  of  the  dedication,  it  seems  clear  that 

the  dedicators  could  not  claim  damages  against  the  public 

for  doing  that  which  they  had  said  it  should  do,  and  as  the 

plaintiff  could  get  no  better  right  than  those  under  whom 

she  holds,  it  follows  that  for  the  injuries  set  out  in  the 

complaint  there  could  be  no  recovery.     In  the  case  of 

Parire  v.  Seattle^  ante^  P- 1?  I  have  at  some  length  given  my 

reasons  for  holding  that  for  such  injuries  no  action  will  lie. 

I  shall  not  repeat  them  here. 

Something  is  said  in  the  opinion  of  the  majority  of  the 
court  as  to  the  proper  construction  of  that  provision  in  our 
constitution  which  provides  that  no  property  shall  be  taken 
or  damaged  for  public  use  without  compensation.  I  am 
unable  to  agree  with  what  is  thus  said,  and  if,  in  my  opinion, 
a  construction  of  such  clause  was  necessary  to  the  decision 
of  this  case,  I  should  feel  it  ray  duty  at  some  length  to  ex- 
press my  dissent  from  the  views  thus  expressed,  but  under 
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my  view  of  the  effect  of  the  dedication,  as  above  stated, 
the  decision  of  the  case  does  not  call  for  such  construction; 
hence  I  shall  not  now  discuss  it. 


I    6      46 

I    5      66 

5    186 

81»  411 

81«  417 

81*  681 

5     46| 

2i   265 


1. 


[  No.  494.    Decided  October  U,  1892.] 

John  B.  Cogswell,  Respondent^  v.  West  Street  and 
North  End  Electric  Railway  Company,  Appellant. 

APPEAL  —  STATEMENT  OF  FACTS  —  CARRIEK^  —  LIABILITY  FOR  TORTS 
OF  OTHERS  OPERATING  ROAD  —  PASSENGER  —  INSTRUCTIONS  —  DE- 
GREE OF  CARE  REQUIRED  —  PLEADING  AND  PROOF  —  CONTRIBU- 
TORY NEGLIGENCE — REBUTTAL  EVIDENCE — EXCESSIVE  DAMAGES. 

Where  a  statement  of  facts  proposed  for  settlement  is  a  stenog- 
rapher's report  of  the  trial,  to  which  neither  the  respondent  nor 
the  judge  proposes  any  amendment,  neither  party  is  required  to  at- 
tend before  the  court  at  the  time  lixed  for  settlement,  and  the  state- 
ment is  sufficient  on  appeal,  although  the  court  may  certify  thereto 
on  a  day  later  than  that  fixed  in  the  notice  of  settlement. 

Common  carriers  obtaining  franchises  from  the  public,  by  either 
special  or  general  legislation  on  the  part  of  the  state  or  municipal 
corporations,  and  upon  whom  in  return  therefor  is  cast  the  burden 
of  certain  duties,  cannot,  by  means  of  any  lease  or  other  contract 
for  the  operation  of  their  means  of  transportation  or  the  manage- 
ment and  control  of  their  right-of-way,  relieve  themselves  from 
liability  for  torts  committed  by  their  lessees,  or  the  parties  with 
whom  they  specially  contract. 

Where  a  person  gets  upon  a  street  car  for  the  purpose  of  becom- 
ing a  passenger,  expecting  and  willing  to  pay  fare,  he  becomes  a 
passenger  for  hire  although  the  conductor,  owing  to  the  crowded 
condition  of  the  car,  may  fail  to  collect  the  fare  from  him. 

Error  cannot  be  predicated  upon  the  omission  of  the  court  to 
define  the  terms  "diligence,"  "negligence"  and  "extraordinary 
care"  employed  in  instructions  to  the  jury  in  an  action  for  personal 
injuries,  when  the  party  complaining  of  such  omission  has  failed  to 
ask  the  court  to  define  the  terms. 

In  an  action  against  an  electric  railway  company  for  injuries  re- 
sulting from  the  negligence  of  its  agents  or  employes,  it  is  not  re- 
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roneous  to  charge  the  jury  that  defendant  is  liable  to  plaintiff  if 
the  injury  done  him  could  have  been  avoided  by  extraordinary  care 
and  vigilance  on  the  part  of  defendant,  its  agents  and  employes,  as 
a  higher  degree  of  care  is  required  in  the  operation  of  electric  rail- 
ways than  in  that  of  horsd  cars  and  stage  coaches. 

Under  an  allegation  in  a  complaint  for  damages  that  the  defend- 
ant so  negligently  and  unskillfully  conducted  itself  in  the  manage- 
ment of  its  car  that  through  the  negligence  of  defendant  and  its 
servants  in  guiding  the  car  plaintiff  was  injured,  it  is  admissible  to 
prove  defects  in  the  brake  rod  of  the  car. 

In  an  action  against  an  electric  railway  company,  the  defendant 
requested  the  court  to  charge  as  follows:  "The  defendant  is  not 
chargeable  with  negligence  by  reason  of  the  position  of  the  plank 
by  Avhich  the  plaintiff  was  struck,  unless  the  jury  iind  either  that 
the  defendant  caused  or  permitted  the  plank  to  be  placed  in  a  dan- 
gerous position  near  the  track,  or  failed  to  inspect  the  track  and 
its  vicinity  diligently  and  frequently  prior  to  the  accident,"  which 
request  was  granted  with  this  addition:  "Or  that  the  motorman  or 
the  person  who  was  running  the  car  upon  which  plaintiff  was  riding 
at  the  time  of  the  injury  complained  of,  could  not  by  the  exercise  of 
a  high  degree  of  care  have  seen  the  plank  which  struck  plaintiff  in 
time  to  have  prevented  the  running  of  said  car  into  or  against  said 
plank."    Held,  That  the  defendant  cannot  complain  of  the  addition 
as  tending  to  divert  the  minds  of  the  jury  from  the  point  of  the  in- 
struction asked,  inasmuch  as  the  court  had  already  charged  at  de- 
fendant's request  that  the  plaintiff  must  show  by  a  preponderance 
of  the  evidence  that  the  defendant's  servants  were  negligent  in 
guiding  the  car  on  which  the  plaintiff  rode,  or  in  keeping  the  road- 
bed and  track  in  proper  and  safe  condition,  or  in  placing  or  leaving 
a  heavy  plank  near  its  track  so  as  to  project  over  the  roadbed  far 
enough  to  strike  and  hurt  the  plaintiff. 

Where  the  franchise  under  which  an  electric  railway  is  operated 
limits  the  speed  of  the  cars  to  ten  miles  an  hour,  an  instruction  is 
properly  refused  which  asks  the  court  to  charge  that  the  jury  are 
to  determine,  without  reference  to  the  franchise,  whether  the  speed 
at  which  the  car  was  running  at  the  time  of  the  accident  amounted 
to  negligence. 

Where  a  passenger  upon  defendant's  car  is  compelled  by  the 
crowded  condition  of  the  car  to  stand  upon  the  foot  board,  it  being 
a  common  thing  for  passengers  upon  defendant's  cars  to  ride  in  that 
way,  he  is  not  guilty  of  contributory  negligence  for  injuries  received 
by  being  struck  in  the  leg  by  a  heavy  plank  which  projected  a  few 
feet  above  defendant's  roadbed. 

The  admission  or  exclusion  of  evidence  in  rebuttal  being  a  mat- 
ter within  the  discretion  of  the  trial  court,  the  introduction  in  re- 
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buttal  of  merely  cumulative  evidence  cannot  be  held  to  be  an  abuse 
of  such  discretion. 

Plaintifif.  in  an  action  for  personal  injuries,  recovered  judgment 
for  $7,0U0  for  injuries  to  his  right  knee,  from  which  he  was  still  suf- 
fering pain  at  the  time  of  the  trial,  and  was  apparently  incapacitated 
from  following  his  vocation  of  carpentering.  The  evidence  was 
conflicting  as  to  whether  the  injury  would  prove  permanent  or  not. 
The  actual  damage  suffered  by  plaintiff  was  $1,000  for  loss  of  time 
and  $800  for  medical  services  and  nursing.  Held,  That,  in  consid- 
eration on  the  one  side  of  the  possibility  of  further  trouble  with 
plaintiff's  knee,  and  on  the  other  side  that  he  is  not  incapacitated 
from  performing  labor  in  many  other  vocations  of  life  than  that  of 
a  carpenter,  a  judgment  of  $o,000  would  be  ample  compensation 
for  plaintiff's  actual  injury.    (Dunbar,  J.,  dissents.) 

Appeal  from  Superior  Courts  King  Cowaty. 

Burke^  SJiepard  i&  Woods^  and  Charles  Shepard^  for  appel- 
lant: 

The  defendant  was  not  related  as  a  common  carrier  to 
the  plaintiff.  It  was  not  operating  the  road  and  was  not 
liable  for  any  accidents  occurring  on  it.  Quannan  v.  Bur- 
iiett,  6  Mees.  &  W.  499;  Allen  v.  Hayward,  1  Q.  B.  960; 
Milligan  v.  Wedge^  12  Ad.  &  E.  737;  Blake  i\  Ferris^  5 
N.  Y.  48;  King  i\  Neio  York,  etc,  R.  R.  Co.,  66  N.  Y.  181; 
Hexamer  r.  Webb,  101  N.  Y.  377;  Hllliard  r,  Richardson, 
3  Gray,  349;  Linton  v.  Smith,  8  Gray,  147;  De  Forrest  v. 
Wright,  2  Mich.  368;  Reed  v.  Allegheny,  79  Pa.  St.  300; 
Hughes  v,  RaUvjay  Co,,  39  Ohio  St.  461;  Hart  v.  Ne^c 
Orleans,  etc.,  R.  R,  Co,,  4  La.  An.  261;  New  Orleans,  etc., 
Ry.  Co.  V,  Reese,  61  Miss.  681;  BosweU  r.  Laird,  8  Cal. 
469;  Railroad  Co.  v,  Hanning,  15  Wall.  649;  Sm^ith  v, 
Simmons,  103  Pa.  St.  32;  Cunningham  v.  Railway  Co.,  51 
Tex.  503. 

The  plaintiff  was  not  in  fact  a  passenger;  because  he  did 
not  pay  or  offer  to  pay  his  fare.  Gardner  v.  Xeio  Haven, 
etc.,  Co.,  51  Conn.  143;  Price  v.  Pennsylvania  Ry.,  96  Pa. 
St.  267. 

It  was  contributory  negligence  on  the  part  of  plaintiff  in 
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standing  on  the  foot  board.  Parker  v,  Adama^  12  Met. 
415;  Tlayes  v.  Forty-Second  St.^  etc.y  R.  JR.  Co.^  97  N.  Y. 
259;  Craighead  v.  Brooklyn  City  R,  R,  Co.^  25  N.  E.  Rep. 
387;  Chicago^  etc.^  Ry.  Co.  v.  Klauber^  9  111.' App.  613; 
Railroad  Co.  v.  Ubosey^  99  Pa.  St.  492;  Rickey  v.  Rail- 
road Co.^  14  Allen,  430;  Torrey  v.  Railroad  Co.^  18  N.  E. 
Rep.  213;  Railway  Co.  v.  Carroll^  5  III.  App.  201. 

James  B.  Howe^  and  J.  W.  Corson^  for  respondent: 

The  defendant  having  been  chartered  as  a  common  car- 
rier, and  being  the  owner  of  the  franchise  under  which  the 
road  was  being  operated,  and  being  the  owner  of  the  road, 
it  could  not  in  any  way  relieve  itself  from  responsibility 
for  the  operation  of  the  road.  Any  person  or  company 
operating  the  road  was  the  agent  of  defendant  and  not  an 
independent  contractor.  Illinois  Central  R.  R.  Co.  v. 
Barron^  5  Wall.  90;  Ndson  v.  Vermont^  etc.,  R.  R.  Co.^  26 
Vt.  717;  Balsley  v.  St.  Zmiis,  etc.,  R.  R.  Co.,  119  111.  6S', 
Railroad  Co.  v.  Mayes,  49  Ga.  355;  Pennsylvania  Co.  v. 
Ellett,  132  HI.  654;  Ricketts  v.  Chesapeake,  etc.,  Ry.  Co., 
33  W.  Va.  433;  Lakin  v.  Willamette  Valley,  etc.,  R.  R. 
Co.,  13  Or.  436. 

The  fact  that  plaintiff  was  injured  before  being  called  on 
to  pay  his  fare  cannot  defeat  his  right  to  recover.  He  was 
ready  and  willing  to  pay,  and  the  evidence  proved  him  to 
have  been  a  passenger.  Patterson,  Ry.  Ace.  Law,  p.  444; 
Topeka  City  Ry.  Co.  v.  Higgs,  38  Kan.  375. 

Under  a  general  allegation  of  negligence  other  acts  of 
negligence  besides  those  specifically  alleged  may  be  proved. 
Indianapolis  R.  R.  Co.  v.  Horst,  3  Otto,  291;  Davin  v. 
Ovamieri,  45  Ohio  St.  470;  Clark  v.  Chicago,  etc.,  Ry.  Co., 
15  Fed.  Rep.  588;  Meek  v.  Pennsylvam,ia  Co.,  38  Ohio  St. 
632;  Edgerton  v.  New  York,  etc.,  R.  R.  Co.,  39  N.  Y.  227; 
Northern  Pacific  R.  R.  Co.  v.  C  Br  ten,  1  Wash.  599;  Cun- 
ningham, V.  Union  Pacific  Ry.  Co.,  4  Utah,  206. 

4  —  5  WASH. 
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The  opinion  of  the  court  was  delivered  by 

Stiles,  J. — In  this  cause  due  notice  was  given  of  the 
time  and  place  of  settling  the  statement  of  facts,  but  upon 
the  day  fixed,  the  appellant,  through  what  the  court  below 
deemed  an  excusable  insulvertence,  failed  to  call  the  matter 
to  the  attention  of  the  court.  Four  days  later,  after  notice 
to  the  respondent,  the  court  entertained  a  motion  to  enter 
a  mmc  pro  tunc  order,  as  of  the  date  fixed  for  the  set- 
tlement, adjourning  the  proceeding.  The  respondent  ap- 
peared specially  for  the  purpose  of  objecting  that  the  court 
had  lost  jurisdiction  of  the  matter,  which  objection  the 
court  overruled,  and  certified  the  statement.  While  we 
think  the  fact  that  a  mm<^  pro  tunc  order  was  made  could 
have  no  effect  to  assist  the  appellant,  unless  in  fact  an  order 
was  made  at  the  date  set  for  settling  the  statement  of  facts, 
the  entry  of  which  had  been  omitted,  still  in  this  cause  it 
cannot  deprive  it  of  its  right  to  be  heard.  The  proposed 
statement  of  facts  was  a  stenographer's  report  of  the  trial, 
to  which  respondent  proposed  no  amendments  whatever. 
Neither  party  in  such  a  case  was  I'equired  to  attend  before 
the  court,  unless  the  court  itself  had  seen  fit  to  make  some 
change  in  the  proposed  statement;  therefore  the  fact  that 
either  the  clerk  or  party  inadvertently  failed  to  call  the 
statement  to  the  court's  attention  on  the  particular  day 
could  have  no  effect  upon  the  power  of  the  court,  or  the 
judge,  to  certify  the  statement.  To  all  intents  and  pur- 
poses it  was  a  submission  of  the  cause  upon  an  agreed 
statement  of  facts. 

The  first  error  complained  of  in  this  case  is  that  the  court 
below,  by  its  rulings  upon  the  admission  of  testimony,  and 
its  charge  to  the  jury,  deprived  the  appellant  of  its  defense 
that  the  car  upon  which  the  respondent  was  injured  was 
not  being  operated  by  it,  but  by  a  construction  company 
with  which  it  had  a  contract  for  electrical  equipment  of  its 
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railroad.     It  is  a  well  established  principle  of  the  law  gov- 
erning  common  carriei*s  which  obtain  certain  rights  or 
franchises  from  the  public  by  either  special  or  general  leg- 
islation on  the  part  of  the  state  or  municipal  corporations, 
and  upon  whom  in  return  therefor  are  cast  the  burden  of 
certain  duties,  that  they  cannot  by  means  of  any  lease  or 
other  contract  for  the  operation  of  their  means  of  trans- 
portation or  the  management  and  control  of  their  tracks 
and  right-of-way,  relieve  themselves  from  liability  for  vio- 
lations of  contracts  or  the  public  law  or  for  torts  committed 
by  their  lessees  or  the  parties  with  whom  they  specially 
contract.     At  the  same  time  it  is  an  equally  well  under- 
stood rule  that  a  coi'poration  or  a  private  person  standing 
in  such  a  relation  to  the  public,  is  not  liable  for  wrongs 
done  by  an  independent  contractor  who  undertakes  the 
construction  of  the  works  necessary  and   proper  to  the 
operation  of  the  proposed  improvement.     In  this  case  the 
answer  admitted  that  the  appellant  was  the  owner  of  a 
railroad  known  as  the  West  Street  &  North  End  Electric 
Railway,  in  the  City  of  Seattle,  together  with  the  road  bed, 
track,  cars  and  other  appurtenances  thereunto  belonging, 
but  it  denied  that  it  was  a  common  carrier  of  passengers 
thereupon  for  hire,  and  pleaded  affirmatively  that  at  the 
date  of  the  alleged  injury  it  had  a  contract  with  an  electri- 
cal construction  company,  under  which  the  latter  was  to 
equip  the  road  with  electrical  appliances,  engines,  cars  and 
other  necessary  machinery,  and  that  under  that  contract  the 
construction  company  had  contracted  to  operate  the  road 
satisfactorily  for  at  least  ten  days  before  it  could  require 
payment  for  the  equipment.     It  also  claimed  that  the  car 
in  question  and  the  road  was  then  being  operated  by  the 
construction  company,  and  that  it  had  not  yet  transferred 
or  delivered  the  line  of  railway  completed  and  ecjuipped 
according  to  the  contract,  to  the  appellant.     Had  this  been 
a  car  which  was  being  run  backward  and  forward  over  the 
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line  by  the  construction  company,  carrying  material,  or  for 
any  other  purpose  in  connection  with  the  equipment  of  the 
line,  or  for  the  purpose  of  testing  its  working  condition, 
the  contention  of  the  appellant  might  have  been  sustained, 
but  the  car  in  question  was  a  passenger  car  which  was  being 
operated  for  profit  between  Seattle  and  the  town  of  Ballard. 
It  was  run  upon  a  time  table,  and  was  manned  by  the  usual 
conductor  and  motorman.  The  public  were  invited  to 
take  passage  thereon  upon  payment  of  the  usual  street  car 
fare,  and  in  fact  at  the  time  of  the  accident  it  was  carrying 
a  load  of  upwards  of  eighty  passengers. 

Out  of  a  great  number  of  cases  which  were  cited  to  our 
attention  by  both  sides  we  find  but  two  which  are  directly 
pertinent  upon  this  point.  The  first  is  Ounninglmm  r.  In- 
tematioTval  Railrodd  Co.^  51  Tex.  603.  In  that  case  a  pas- 
senger was  carried  by  a  construction  train  operated  by 
independent  contractors  for  the  building  of  the  road,  with- 
out the  knowledge  of  the  railroad  company,  and  against  its 
express  prohibition,  and  it  was  held  that  the  railroad  com- 
pany was  not  liable.  The  other  case  is  that  of  Lakin  v. 
WiUamette,  etc,  R,  H.  Co,,  13  Or.  430  (11  Pac.  Rep.  68), 
which  is  a  case  on  all  fours  with  this  one,  with  the  excep- 
tion that  there  the  railroad  was  an  ordinary  steam  railroad. 
The  court  said: 

*'The  defendant  may  contract  for  the  construction  of  its 
road,  but  it  cannot  escape  liability  for  injuries  to  passen- 
gers caused  by  the  negligence  of  another  which  it  permits 
or  allows  to  use  its  road  for  the  purposes  of  traffic.  In 
such  case,  as  regards  the  public,  those  who  operate  the  road 
must  be  regarded  as  the  agents  of  the  corporation.  This 
doctrine  is  in  accordance  with  sound  public  policy;  for  it 
would  certainly  be  against  the  public  interest  to  allow  cor- 
porations, invested  by  the  state  with  important  franchises 
and  privileges,  and  incorporated  to  discharge  a  public  duty 
as  well  as  to  subserve  a  private  benefit,  to  shirk  its  re- 
sponsibilities, or  shift  its  duties  and  liabilities  to  other, 
perhaps,  irresponsible  parties.     Except  as  authorized  by 
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statute,  it  cannot  relieve  itself  from  responsibility  for  the 
exercise  of  its  corporate  powers  and  franchises." 

The  two  cases  referred  to,  it  seems  to  us,  express  the  cor- 
rect principle  applicable  in  such  instances,  and  under  that 
principle  there  was  no  error  on  the  part  of  the  court  as  to 
the  point  in  discussion. 

2.  Appellant  claimed  a  failure  of  the  plaintiff's  case  be' 
cause  he  did  not  prove  that  he  had  paid  his  fare.  His 
proof  was  to  the  effect  that  he  could  not  remember  whether 
he  had  paid  his  fare  or  not,  but  he  believed  that  he  did  not, 
because  the  conductor  did  not  call  upon  him  for  it,  but  he 
testified  that  he  got  upon  the  car  for  the  purpose  of  becom- 
ing a  passenger,  and  that  he  was  willing  to  pay  and  would 
have  paid  but  for  the  failure  of  the  conductor  to  come 
where  he  was,  and  the  crowded  condition  of  the  car  which 
compelled  him  to  stand  upon  the  foot-board  on  the  outside. 
We  think  he  was  a  passenger. 

3.  The  next  point  is  that  the  learned  judge  of  the  court 
below  did  not  define  to  the  jury  the  terms  "diligence," 
*' negligence,"  "extraordinary  care,"  etc.,  which  were  fre- 
quently used  throughout  the  instruction.  The  answer  to 
which  is  that  although  the  appellant  requested  a  number 
of  instructions,  all  of  which  were  given  with  the  exception 
of  one,  either  as  requested  or  in  a  modified  form,  none  of 
them  called  the  attention  of  the  court  to  the  alleged  omis- 
sion or  asked  a  definition  of  the  terms  used,  and  error 
cannot  now  be  predicated  on  its  omission. 

4.  Running  through  the  charge  as  given,  the  court  in- 
btructed  the  jury,  in  substance,  that  the  appellant,  as  a 
common  carrier  of  passengers,  was  liable  to  the  respondent 
if  the  injury  done  to  him  could  have  been  avoided  by  ex- 
traordinary care  and  vigilance  on  the  part  of  the  appellant, 
its  agents  and  employes.  Substantially,  the  instructions 
on  this  point  were  the  same  as  those  usually  given  in  cases 
of  injuries  upon  steam  railroads.     It  has  long  been  the  rule 
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that  when  carriers  undertake  to  convey  persons  by  the 
powerful  and  dangerous  agency  of  steam,  public  policy 
and  safety  requii'e  that  they  be  held  to  the  greatest  possi- 
ble care  and  diligence.  PhUaddphia^  etc.^  R,  R,  Co.  v, 
Derhy^  14  How.  486;  Steamboat  New  World  v.  King^  16 
How.  469;  Pennsylcunia  Co,  v.  Roy,  102  U.  S.  451.  But 
the  appellant  maintains  that  it  should  not  be  placed  within 
the  category  of  steam  railroad  cases,  but  should  be  held 
only  to  the  lesser  degree  of  care  required  of  horse  railroad 
companies.  It  was  said  in  Conger  r.  Forty- Second  St.^  etc.y 
R.  R,  Cb.,  61  N.  Y.  497,  that  the  same  degree  of  care  and 
skill  was  not  required  of  carriers  of  passengers  by  stage 
coaches  as  was  required  of  steam  railroad  companies,  and 
that  for  the  same  reason  it  was  not  required  of  carriers  of 
passengers  upon  street  cars  drawn  by  horses.  Probably 
the  correct  rule  in  all  such  cases,  whether  the  method  of 
transportation  he  steam,  electricity,  compressed  air,  horses, 
or  any  other  power,  is  as  well  stated  in  that  case  as  any- 
where, viz.,  that  the  degree  of  care  required  in  any  case 
must  have  reference  to  the  subject  matter,  and  must  be 
such  as  a  man  of  ordinary  prudence  and  capacity  may  be 
expected  to  exercise  in  the  same  circumstances.  In  some 
cases  this  rule  will  require  the  highest  degree  of  care,  and 
in  others  much  less. 

There  were  four  questions  of  fact  involved  in  this  case: 
( 1 )  Did  the  appellant  deposit  the  plank  on  the  track  in  the 
position  where  it  struck  the  respondent  ?  ( 2 )  Did  it  in- 
spect its  track  with  reasonable  frequency?  (3)  Did  the 
motorraan  keep  a  suflScient  lookouts  (4)  Was  the  brake 
deficient  ?  In  any  one  of  these  matters  it  was  certainly  not 
improper  to  say  to  the  jury  that  the  railroad  company 
should  exercise  at  least  a  very  high  degree  of  care  since  it 
appears  that  it  was  at  this  time  frequently  carrying  over 
this  track  such  numbers  of  passengers  in  open  cars  that 
they  could  not  be  supplied  with  seats;  that  the  track  was 
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straight  for  a  long  distance,  and  on  a  down  grade;  that  it 
was  the  custom  of  the  motormen  to  allow  the  car  to  run 
down  the  grade  by  gravity,  leaving  it  dependent  for  stop- 
page almost  entirely  upon  the  brake,  and  that  it  was  not 
considered  by  the  company  unreasonable  for  the  car  to  run 
along  the  place  in  question  at  a  rate  of  from  fifteen  to 
twenty  miles  an  hour.  The  lowest  estimate  of  the  rate  of 
speed  of  this  car  made  by  any  witness  was  that  of  the  mo- 
torman,  who  put  it  about  sixteen  miles  an  hour.  Other 
witnesses  think  it  was  running  at  twenty-five  miles  an  hour. 
If  there  are  any  circumstances  where  a  carrier  of  this  kind 
should  be  required  to  keep  its  track  clear,  its  motormen' s 
eyes  open,  and  its  brakes  in  perfect  order,  they  are  cer- 
tainly presented  in  this  case. 

Since  the  decisions  which  fixed  the  liabilities  of  horse 
railroads  were  made,  and  within  very  recent  years,  elec- 
tricity as  a  motive  power  for  propelling  street  cars  has 
come  into  general  use,  and  but  few  cases  are  to  be  found 
in  the  books  relating  to  them.  A  horse  car  is  very  little 
different  from  a  stage  coach,  or  any  other  wheeled  vehicle 
drawn  by  horses,  but  an  electric  car  differs  from  a  horse 
car  in  many  respects  as  greatly  as  does  a  steam  car.  In 
the  course  of  judicial  treatment  the  operators  of  such  ve- 
hicles must  expect  to  be  held  to  a  greater  degree  of  re- 
sponsibility than  ever  attended  the  use  of  the  now  almost 
obsolete  horse  car. 

5.  The  fourth  and  fifth  paragraphs  of  the  complaint 
allege  as  follows: 

^^4.  That  the  defendant  so  negligently  and  unskillfuUy 
conducted  itself  on  said  day  in  the  management  of  its  road- 
bed and  track  between  its  termini  above  mentioned  that 
through  the  negligence  and  fault  of  the  defendant  and  its 
servants  a  large  heavy  plank  was  placed  upon  its  roadbed, 
by  defendant  and  its  servants,  so  as  to  project  over  and  on 
to  said  track  at  a  height  of  between  two  and  six  feet  above 
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said  track,  and  so  projecting  said  plank  was  allowed  to  re- 
main with  the  knowledge  and  consent  of  the  defendant. 

'^5.  That  defendant  so  negligently  and  unskillfuUy  con- 
ducted itself  in  the  management  of  said  car  upon  which 
plaintiff  was  a  passenger  that  through  the  negligence  of 
defendant  and  its  servants  in  guiding  said  car,  and  in  not 
keeping  the  said  roadbed  and  track  in  proper  condition, 
the  said  car  while  proceeding  from  Ballard  to  Seattle  ran 
plaintiff,  while  a  passenger  upon  said  car,  against  said 
plank,  by  which  plaintiff  was  much  injured,  lieing  cut  and 
bruised  upcm  his  right  leg  and  knee." 

Under  this  portion  of  the  complaint  error  is  assigned  be- 
cause the  court  permitted  the  respondent  to  draw  out  of 
the  motorman  upon  his  cross  examination  that  the  brake 
rod  was  too  long,  so  that  when  the  brake  chain  was  wound 
around  the  brake  staff  to  its  full  length  the  rod  did  not 
take  up  all  the  slack,  and  therefore  the  brake  did  not  press 
firmly  against  the  wheels.  A  plaintiff  is  required  to  state 
his  case  in  his  complaint,  but  not  the  evidence  to  sustain  it. 
The  allegation  that  the  defendant  so  negligently  and  un- 
skillfuUy conducted  itself  in  the  management  of  its  car  that 
through  the  negligence  of  defendant  and  its  servants,  in 
guiding  the  car,  respondent  was  injured,  we  think  was  broad 
enough  to  cover  the  admission  of  the  motorman' s  state- 
ment even  in  plaintiff's  opening.  A  passenger  who  is  in- 
jured in  such  an  accident  has  but  slight  means  of  knowing 
just  what  the  immediate  cause  of  his  injury  is,  and  could 
only  be  held  to  a  general  statement  of  it.  The  care  of  a 
brake  rod  in  this  case  might  be  said  to  be  a  part  of  the 
management  of  the  car,  for  which  complaint  was  specific- 
ally made.  It  was  hidden  away  from  sight,  where  the 
respondent  could  not  see  it,  or  have  knowledge  of  its  con- 
struction, and  if  it  was  a  fact  that  it  was  defective  to  such 
an  extent  that  it  caused  or  contributed  to  cause  respond- 
ent's injury  by  its  failure  to  stop  the  car  before  the  plank 
was  reached,  he  had  a  right  to  present  that  fact  to  the  jury. 
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In  Northern  Pacific  B.  S,  Co.  v,  O'Brien,  1  Wash.  699 
(21  Pac.  Rep.  32 ),  the  allegation  of  the  complaint  was  that 
''while  plaintiff  (who  was  an  employe)  was  being  so  con- 
veyed to  his  work  by  the  defendant  ...  a  collision 
occurred  on  the  said  railroad,  between  said  work  train,  on 
which  plaintiff  was  being  so  conveyed,  and  a  locomotive 
and  tender  coming  from  an  opposite  direction,  under 
authority  and  direction  of  defendant,  and  meeting  the  said 
work  train,  which  collision  was  caused  by  the  gross  negli- 
gence and  carelessness  of  defendant  and   its  servants.  ^^ 

The  court  below  admitted  evidence  tending  to  show  de- 
fects in  the  engine,  and  that  was  one  of  the  principal  points 
of  controversy  in  the  case.  The  territorial  supreme  court, 
by  BuBK£,  Chief  Justice,  said: 

'"The  allegations  in  the  complaint  were  broad  enough  to 
cover  such  testimony;  and,  even  if  they  were  not,  this 
would  furnish  no  ground  of  exception,  in  view  of  §  106  of 
our  code." 

6.  Appellant  asked  the  court  to  charge: 

"The  defendant  is  not  chargeable  with  negligence  by 
reason  of  the  position  of  the  plank  by  which  the  plaintiff 
was  struck,  unless  the  jury  find  either  that  the  defendant 
caused  or  permitted  the  plank  to  be  placed  in  a  dangerous 
position  near  the  track,  or  failed  to  inspect  the  track  and 
its  vicinity  diligently  and  frequently  prior  to  the  accident. " 

The  request  was  granted  with  this  addition: 

"Or  that  the  motorman  or  the  person  who  was  running 
the  car  upon  which  plaintiff  was  riding  at  the  time  of  the 
injury  complained  of  pould  not  by  the  exercise  of  a  high 
degree  of  care  have  seen  the  plank  which  struck  plaintiff  in 
time  to  have  prevented  the  running  of  said  car  into  or 
against  said  plank." 

Complaint  is  made  because  the  addition  made  by  the 
court  has  a  tendency  to  divert  the  minds  of  the  jury  from 
the  point  of  the  instruction  asked,  which  was  to  the  appel- 
lant's responsibility  as  to  the  plank,  irrespective  of  its  re- 
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sponsibility  as  to  other  elements  of  the  case.  It  is  true 
that  the  appellant  had  the  right  to  have  the  jury  clearly 
made  to  understand  that  it  was  not  liable  for  an  obstruc- 
tion  placed  upon  or  dangerously  near  its  track  in  a  public 
street  by  third  persons  unless  it  was  negUgent  in  the  in- 
spection  of  its  road,  but  we  are  unable  to  see  that  the 
addition  made  by  the  court  deprived  the  jury  of  the  in- 
formation intended  to  be  conveyed.  In  a  previous  request 
which  was  also  given  by  the  court  at  the  instance  of  appel* 
lant,  the  jury  were  told  that  "the  plaintiff  must  show  by 
a  preponderance  of  the  evidence  that  the  defendant's  ser- 
vants were  negligent  in  guiding  the  car  on  which  the 
plaintiff  rode,  or  in  keeping  the  road  bed  and  track  in 
proper  and  safe  condition,  or  in  placing  or  leaving  a  heavy 
plank  near  its  track  so  as  to  project  over  the  road  bed  far 
enough  to  strike  and  hurt  the  plaintiff."  Having  requested 
the  latter  charge,  we  do  not  think  the  appellant  can  com- 
plain of  the  other. 

7.  The  ordinances  granting  franchises  to  build  the  ap- 
pellant's railway  were  put  in  evidence.  These  ordinances 
limited  the  speed  of  cars  to  ten  miles  an  hour,  and  upon 
their  effect  the  appellant  asked  this  charge: 

''The  question  whether  the  sj^ed  at  which  the  car  in 
question  was  running  at  the  time  of  the  accident  was  under 
all  the  circumstances  such  as  to  amount  to  negligence  on 
the  part  of  the  defendant  is  to  be  determined  by  the  jury 
without  any  reference  to  the  limit  of  gpeed  of  cars  imposed 
by  the  franchise  under  which  the  part  of  the  road  where 
the  accident  occurred  was  operated  at  the  time  of  the  acci- 
dent. ■ ' 

Upon  the  refusal  to  give  this  charge,  error  is  alleged  be- 
cause, as  it  is  said,  outside  of  municipal  lines  the  highest 
possible  speed  is  allowed  to  all  carriers  by  railroad,  and 
such  speed  when  track,  car,  etc.,  are  in  good  condition  is 
never  negligence  as  to  a  passenger.  No  authority  is  cited 
for  this  proposition,  and  we  doubt  the  correctness  of  it.     If 
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an  injury  occurs  to  a  passenger  from  any  cause  where  but 
for  the  fact  that  an  extraordinary  or  reckless  rate  of  speed 
13  being  maintained  no  injury  would  have  occurred,  the  lia- 
bility of  the  carrier  can  be  no  less  in  such  a  case  than  where 
iDJury  occurs  through  any  other  act  of  negligence.  In 
Meek  V.  Pennsylvania  Co.  ^  38  Ohio  St.  632,  it  was  said: 

'^This  ordinance  was  admissible  as  reflecting  upon  the 
question  of  the  care  exercised  by  the  deceased  in  view  of 
the  fact  that  the  defendant  was  guilty  of  an  act  forbidden 
by  an  ordinance,  which  he  had  no  reason  to  anticipate. 
Again,  proof  that  defendant  was  violating  this  ordinance, 
was  in  its  nature  evidence  tending  to  show  defendant's  lia- 
bility, where  the  injury  resulted  from  not  observing  it," 

8.  Kespondent  could  iSnd  no  other  place  to  locate  him- 
self on  the  car  but  the  footboard  running  along  the  side  of 
the  car,  because  the  car,  which  was  an  open  one  with  seats 
mnning  crosswise,  was  full,  as  was  all  the  standing  room 
on  the  platforms  and  on  both  the  footboards.  No  objec- 
tion was  made  by  any  agent  of  the  appellant  to  his  taking 
that  position  and  it  was  shown  to  be  a  common  thing  for 
passengers  on  appellant's  cars  to  ride  in  that  way.  There 
might  be  some  injuries  to  which  such  action  on  the  part  of 
a  passenger  would  be  justly  said  to  contribute,  but  they 
are  not  of  the  class  of  injuries  here  in  question. 

9.  The  respondent  resorted  to  some  unnecessary  evidence 
for  the  purpose,  as  it  was  asserted,  of  showing  that  the  ap- 
pellant was  a  common  carrier,  and  in  the  exercise  of  its 
franchises  from  the  city  of  Seattle,  and  the  board  of  county 
commissioners.  The  complaint  only  put  in  issue  the  ques- 
tion whether  or  not  the  appellant. or  the  construction  com- 
pany was  operating  the  road.  A  number  of  objections 
addressed  to  the  documentary  evidence  in  this  connection 
may,  therefore,  be  passed  over.  But  it  is  said  that  a  cer- 
tain mortgage  made  by  the  appellant  to  secure  bonds  to 
the  amount  of  three  hundred  thousand  dollars  was  used  in 
the  argument  to  the  jury  by  counsel  for  the  respondent  to 
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show  that  appellant  was  a  rich  corporation,  and  could, 
therefore,  afford  to  spend  enough  to  prevent  accidents  or 
pay  well  for  those  which  it  permitted  to  happen.  If  any 
such  argument  was  used  it  is  not  necessary  to  say  that  it 
was  most  reprehensible,  but  we  find  nothing  of  the  kind  in 
the  record,  and  therefore  cannot  pass  upon  it.  Under  the 
view  that  the  respondent  appears  to  have  taken  of  the 
necessities  of  his  case,  it  would  seem  that  his  introduction 
of  the  mortgage  was  to  show  a  declaration  on  the  part  of 
the  appellant  that  it  had  accepted,  and  was  in  possession  of 
the  franchises  granted  by  the  ordinances,  and  that  the  fran- 
chises granted  by  the  city  of  Seattle  to  certain  private  in- 
dividuals had  been  conveyed  to  it,  which  was  a  legitimate 
purpose,  although  not  material  under  the  pleadings. 

10.  Two  physicians,  who  were  witnesses  for  the  respond- 
ent, testified  to  the  existence  of  a  certain  lump  or  enlarge- 
ment on  the  inside  of  the  respondent's  knee.  For  appellant 
two  physicians  also  testified  that  there  was  no  lump  there. 
On  rebuttal,  respondent  produced  a  third  witness,  who,  over 
objection,  testified  to  the  lump.  Thompson  on  Trials, 
§  346,  is  as  follows: 

'^The  admission  or  exclusion  of  evidence  not  strictly  in 
rebuttal  is  a  matter  resting  in  the  disa^etion  of  the  trial 
court,  the  exercise  of  which  discretion  is  not  subject  to  re- 
view except  in  cases  of  gross  abuse." 

The  production  of  merely  cumulative  evidence  can  cer- 
tainly not  be  held  to  be  an  abuse  of  this  discretion. 

These  were  all  the  material  errors  alleged  to  have  oc- 
curred at  the  trial.  The  jury  brought  in  a  verdict  for  ten 
thousand  dollars,  six  thousand  for  damages  up  to  the  time 
of  the  trial,  and  four  thousand  for  permanent  injury.  The 
court,  on  motion  for  new  trial,  reduced  the  judgment  to 
seven  thousand  dollars,  and  it  is  contended  that  even  this 
sum  is  excessive. 

The  respondent  was  a  carpenter  and  contractor,  thirty- 
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six  years  of  age,  and  a  first-class  workman;  for  several 
years  his  earnings  had  averaged  a  thousand  dollai*s  a  year. 
He  was  struck  by  the  end  of  a  plank  about  twenty  feet 
long,  twelve  inches  wide  and  three  inches  thick,  on  the  in- 
side of  the  right  knee.  For  several  months  he  was  obliged 
to  have  the  attendance  of  physicians  and  nurses,  expending 
therefor  in  the  neighborhood  of  three  hundred  dollars;  and 
up  to  the  time  of  the  trial,  about  eleven  months  after  the 
injury,  he  had  been  unable  to  work  at  his  trade.  He  had 
suffered  great,  and  at  times  almost  unbearable  pain,  and 
had  had  to  undergo  several  times  the  operation  of  ^^  break- 
ing down,"  which  consisted  in  forcing  the  leg  from  a 
crooked  into  a  straight  position.  At  the  time  of  the  trial 
he  could  walk^  but  with  a  slight  limp,  and  by  the  use  of  a 
cane.  Externally  the  injury  appeared  to  have  been  prac- 
tically cured.  His  leg  from  near  the  hip  down  was  some 
less  in  diameter  than  the  left  one.  The  doctors  disagreed 
entirely  as  to  the  existence  of  the  lump  above  spoken  of, 
and  they  also  disagreed  as  to  the  future  of  the  lump.  Re- 
spondent's physicians  maintain  that  it  was  a  question 
whether  the  knee  would  ever  recover  its  former  perfect 
condition,  and  testified  that  it  was  possible  that  future  com- 
plications might  arise  which  would  require  the  amputation 
of  the  leg.  Appellant's  physicians  could  see  no  reason 
why  the  leg  would  not  by  reasonable  exercise  become  as 
good  as  ever,  excepting  that  the  power  of  flexion  and  ex- 
tension would  be  slightly  reduced.  Respondent  himself 
claimed  that  he  still  had  some  pain  in  his  knee,  and  that  he 
could  not  resume  his  work  as  a  carpenter  because  his  knee 
was  weak,  and  he  could  not  for  that  reason  do  certain  kinds 
of  work  which  required  a  perfect  limb. 

A  court  of  last  resort  must  hesitate  before  it  interferes 
with  a  verdict  of  this  kind.  Yet  upon  the  theory  of  com- 
pensation we  cannot  see  any  reasonable  grounds  for  sup- 
porting so  large  a  judgment  in  this  case.     The  actual 
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«  tvcii  b  subject  to  computation  was  one  thousand 
w  X  v'v  .*,>«!58>  of  time,  and  three  hundred  dollars  for  med- 
H^^H  vv^  and  attendance,  leaving  five  thousand  seven 
:*vi  .kJlars  for  suffering  and  permanent  injury.  We 
v>v  ^otielher  any  case  can  be  found  of  a  similar  character 
t^  ^^  large  a  judgment  has  been  permitted  to  stand. 
■  'w  \^^  <>f  Clapp  V.  Hudson  River  M.  H.  Co.^  19  Barb. 
<'>;^  was  a  well  considered  case  of  a  similar  character. 

m 

Vy^  jury  gave  a  verdict  of  six  thousand  dollars,  and  the 
s\mrt  on  appeal  reduced  it  to  four.  We  think  that,  in  con- 
sKleration  on  the  one  side  of  the  possibility  of  further 
titmble  with  respondent's  knee,  and  on  the  other  side  that 
while  he  may  not  be  able  to  do  carpenter  work  as  before, 
he  is  by  no  means  incapacitated  from  performing  labor  in 
many  other  vocations  of  life,  five  thousand  dollars  would 
amply  compensate  him  for  his  actual  injury.  If  within 
thirty  days  from  the  filing  of  this  opinion  he  shall  signify 
his  acceptance  of  that  amount,  the  judgment  so  modified 
will  be  pei-mitted  to  stand,  otherwise  a  new  trial  will  be 
granted. 

Anders,  C.  J.,  and  Hoyt,  J.,  concur. 

Scott,  J.  —  I  think  the  judgment  should  have  been  af- 
firmed. 

Dunbar,  J.  (dLssentin-ff), — I  dissent  from  the  conclusion 
reached  by  the  majority  that  the  judgment  in  this  case 
should  be  reduced  to  $5,000,  or  reduced  at  all.  There  is 
nothing  in  the  record  to  indicate,  much  less  to  prove,  that 
the  verdict  of  the  jury,  which  was  for  §10,000,  was  ren- 
dered under  the  influence  of  passion  or  prejudice.  It  is 
getting  to  be  too  common  a  practice,  in  my  opinion,  for 
courts  to  practically  ignore  the  province  of  the  jury  in  the 
assessment  of  damages  in  this  kind  of  cases,  and  to  act  on 
the  presumption  that  the  damages  were  excessive,  instead  of 
on  the  proper  presumption  that  the  verdict  of  the  jury  was 
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right.  If  the  practice  goes  much  farther  in  this  direction 
the  services  of  the  jury  might  as  well  be  dispensed  with 
altogether,  and  the  question  of  damages  be  submitted  orig- 
inally to  the  appellate  court.  There  should  be  no  distinc- 
tion in  the  weight  to  be  given  to  the  verdict  of  the  jury  in 
the  assessment  of  damages  for  personal  injuries  and  their 
findings  of  fact  on  any  other  question.  And  yet  while  ap)- 
pellate  courts  universally  hold  that  they  will  not  disturb 
the  findings  of  fact  of  a  jury,  except  in  case  of  a  gross 
abase  of  discretion,  even  where  under  the  testimony  the 
court  would  have  come  to  a  different  conclusion,  for  the 
oft  expressed  and  best  of  reasons  that  those  questions  were 
submitted  expressly  for  the  consideration  of  the  jury,  who 
come  from  the  different  walks  of  life,  who  bring  to  bear  a 
diversity  of  experience  in  the  affairs  of  men  concerning 
facts  over  which  men  litigate,  and  especially  because  they 
have  the  advantage  of  meeting  the  witnesses  face  to  face, 
and  of  judging  from  their  manner  of  testifying,  their  ap- 
pearance on  the  witness  stand,  willingness  or  unwillingness, 
their  hesitancy  or  their  promptness,  and  their  many  other 
little  movements  and  circumstances  which  are  convincing 
to  the  one  who  sees  them  and  which  cannot  be  reduced  to 
paper,  how  much  credit  ought  to  be  given  to  their  testi- 
DQony,  they  will  in  the  most  cavalier  manner  set  aside  a 
verdict  which  embodies  a  finding  of  fact  with  reference  to 
damages,  while  in  truth  courts  ought  to  have  more  hesi- 
tancy in  setting  this  character  of  verdict  aside  than  any 
other.  For  instance,  in  this  case,  the  appearance  of  the 
plaintiff,  who  claims  to  be  still  suffering  from  his  injury, 
would  greatly  aid  the  jury  in  determining  the  truth  or 
falsity  of  his  statements.  This  appearance,  together  with 
other  advantages  mentioned  above,  this  court  is  deprived 
of.  I  am  not  in  sympathy  with  the  universal  invocation  of 
those  twin  bugbears,  ''passion  and  prejudice,''  to  set  aside 
the  deliberate  verdict  of  jurors  in  damage  cases.     When 
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the  record  shows  that  passion  or  prejudice  did  control  the 
jury,  of  course  the  duty  of  the  court  is  plain;  but  there 
must  be  something  more  than  the  simple  assertion  of  these 
influences  to  raise  the  presumption;  for  I  do  not  believe, 
as  a  rule,  that  jurors  are  controlled  by  such  unworthy  in- 
fluences. And  in  this  particular  case  there  is  nothing  to 
justify  such  conclusion.  The  jury  heard  all  the  testimony 
in  the  case;  they  evidently  gave  credence,  as  they  had  a 
right  to  under  the  law,  to  the  statements  of  the  plaintiff 
with  regard  to  his  injuries;  and  if  his  statements  were  true 
the  amount  of  damages  which  they  assessed  was  not  ex- 
cessive. And  even  if  this  court  would  have  come  to  a  dif- 
ferent conclusion,  that  alone,  under  all  authority  and  law, 
would  not  justify  it  in  disturbing  the  verdict.  Add  to  this 
the  fact  that  the  verdict  of  the  jury  had  been  reduced  to 
$7,000  by  the  judge  who  tried  the  case,  so  that  the  judg- 
ment comes  here  approved  by  the  presumably  dispassion- 
ate judgment  of  the  trial  judge,  and  it  seems  plain  to  my 
mind  that  without  some  prejudicial  error  was  committed  in 
the  trial  of  the  cause,  which  is  not  claimed  by  the  major- 
ity, that  the  judgment  should  be  affirmed. 


[  No,  495.    Decided  October  11, 1892.] 

Frederick  H.  Ledyard,  Respondent^  v.  West  Street 
AND  North  End  Electric  Railway  Company,  Ap- 
pellant, 

PERSONAL  INJURIES  —  DAMAGES  —  INSTRUCTIONS. 

Where  plaintiff  in  an  action  for  personal  injuries  testified  that 
his  wages  as  a  brick  wheeler  were  $40  a  month  and  his  family's 
board  and  house  rent,  it  was  proper  for  the  court  to  refuse  to  in- 
struct that  "the  jury  cannot  take  into  consideration  the  value  of 
the  house  rent  and  board  which  he  was  getting  from  his  employer 
at  the  time  of  the  injury,  in  determining  the  damages,  if  any,  for 
his  loss  of  time,  but  only  the  cash  wages  which  he  was  then  earn- 
ing." 
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Appeal  from  Superior  Courts  King  County. 

Burke^  Shepa/rd  dk  WoodSj  and  Charles  Shepard^  for  ap- 
pellant. 

/.  TF.  Corsmi^  and  James  B.  Howe^  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

Stiles,  J.— ^We  hold  that  a  notice  to  settle  a  statement 
of  facts  on  the  25th  day  of  January,  served  on  the  15th 
day  of  January,  is  a  ten  days'  notice;  therefore,  the  mo- 
tion to  strike  is  denied. 

The  injury  complained  of  in  this  case  was  caused  by 
the  same  accident  as  that  in  Cogswell  v.  West  Street,  etc.^ 
Ry-  Co.y  ante,  p.  46,  and  was  of  precisely  the  same  char- 
^ter,  except  in  its  severity,  which  was  much  less.  The 
main  features  of  the  trial,  instructions  and  exceptions  were 
the  same. 

Respondent  testified  that  his  wages  as  a  brick  wheeler 
^®re  $40  a  month  and  his  family  board  and  house  rent. 
^®  did  not  say  what  the  board  and  rent  were  worth.     Upon 
*his  appellant  asked  the  court  to  instruct:   "The  plaintiff 
has  given  no  evidence  of  the  money  value  of  the  house 
rent  and  board  which  he  was  getting  from  his  employer  at 
the  time  of  the  injury,  and  the  jury  cannot  take  into  con- 
sideration those  things  in  determining  the  damages,  if  any, 
for  his  loss  of  time,  but  only  the  cash  wages  which  he  was 
then  earning, "  which  was  refused.     This  instruction  was 
faulty  in  that  it  assumed  and  required  the  court  to  say  to 
the  jury  that  a  certain  element  of  damage  was  not  proven. 
The  proper  instruction  would  have  been  that  unless  the 
jury  found  from  the  evidence  what  was  the  value  of  the 
^ard  and  rent,  they  should  not  consider  them  in  connec- 
tion with  the  respondent's  loss  of  time.     With  this  slight 
change  the  instruction  was  proper,  and  as  it  called  the  at- 
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tentioQ  of  the  court  to  an  element  of  damage  which  might 
largely  affect  the  verdict,  we  think  it  should  have  been 
modified  in  its  form,  and  given  to  the  jury.  They  were 
directed  to  allow  for  loss  of  time,  and  were  quite  likely  to 
make  some  guess  at  the  board  and  rent  in  the  absence  of 
any  mention  of  it,  to  the  material  injury  of  the  appellant. 
For  this  reason  there  should  be  a  new  trial,  unless  the  re- 
spondent shall  see  fit  to  make  a  concession  to  an  extent 
which  will  cei-tainly  save  the  appellant  harmless  from  the 
eiTor  committed.  Respondent's  claim  for  $100  a  month 
for  his  lost  position  may  or  may  not  have  been  considered 
by  the  jury.  If  it  was  considered,  then  the  possibility  is 
that  the  jury  allowed  him  $60  a  month  on  account  of  the 
rent  and  family  board  for  the  period  of  eleven  months. 
That  allowance  would  be  the  extreme  injury  which  the  ap- 
pellant could  have  suffered  on  account  of  the  en;or  com- 
mitted by  the  court. 

Therefore,  if  respondent  elects  within  thirty  days  from 
the  filing  of  this  opinion  to  remit  from  his  judgment  the 
sum  of  $660  the  judgment  will  be  affirmed  for  the  re- 
mainder, otherwise  a  new  trial  will  be  ordered.  Costs  in 
either  event  to  the  appellant. 

Anders,  C.  J.,  and  Dunbar  and  Scott,  JJ.,  concur. 

HoYT,  J. — I  concur  in  the  opinion  on  the  merits,  but 
not  in  that  upon  the  motion. 
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[  No.  518.    Decided  October  11, 1892.] 

Dearborn  Foundry  Company,  Respond-ent^  v.  H.  W.  Au- 
gustine, Henry   M.  Hoyt,  Walker  L.  Bean,  Katie  »  144 
H.  Bean,  David  T.  Ham  and  Emma  D.  Ham,  Appel-  J^  gj 

Unts.  '  JT*  m 

5     67 
EQUITABLE  CAUSES  —  TRIAL  OF  ISSUES  BY  JURY  —  FOREIGN  CORPO-        33    769 

RATIONS — VALIDITY  OF  CONTRACTS— PLEADING  — DEPARTURE—     I  J    ii£ 

HARMLESS  ERROR.  5~67 

The  refusal  of  a  court  to  direct  a  jury  trial  of  issues  of  fact  in     **®  *^ 
an  equity  cause  is  not  ground  for  reversal,  although  the  court,  while 
admitting  that  the  case  is  a  proper  one  to  submit  to  a  jury,  errone- 
OQsly  assumes  that  it  has  no  power  to  call  a  jury  in  an  equity  cause. 

The  failure  of  a  foreign  corporation  to  file  a  certified  copy  of  its 
charter  in  the  office  of  the  secretary  of  state  and  appoint  an  agent 
to  reside  at  the  principal  place  of  business  of  the  corporation  in  the 
state,  as  required  by  Gen.  Stat.,  §§15,  24,  81,  does  not  render  void 
the  contracts  of  such  corporation  made  in  this  state. 

Although  the  complaint  and  reply  in  an  action  are  inconsistent, 
and  one  negatives  the  other,  yet  where  the  issues  involved  have 
been  fully  tried,  and  no  harm  or  surprise  resulted  to  defendants  in 
consequence  of  the  pleadings,  such  error  is  harmless. 

Appeal  from  Superior  Courts  Spokane  County. 

Turner^  Gra/ces  db  McKin%t/ry^  for  appellants: 

The  court  had  a  right  to  submit  the  issues  arising  out  of 
the  counter  claim  to  a  jury.  Ga/r%ed  \\  BeaU^  92  U.  S.  684; 
Watt  V,  Stwrke,  101  U.  S.  247.  The  court,  having  a  dis- 
cretion to  submit  the  issues  of  fact  to  a  jury,  and  having 
declined  to  exercise  that  discretion  because  of  a  supposed 
want  of  power,  committed  reversible  error.  Tilton  v. 
Beecher,  59  N.  Y.  176. 

The  complaint  shows  the  plaintiff  to  have  been  a  foreign 
corporation  at  the  time  the  contract  was  made  and  the  goods 
furnished  defendants.  The  contract  was  made  here  and 
was  to  be  performed  here.  It  did  not  show  a  compliance' 
with  the  laws  of  the  state  necessary  to  entitle  plaintiff  to 


68  DEARBORN  FOUNDRY  CO.  v.  AUGUSTINE. 

Argament  of  Counsel.  [  5  Wash! 

contract  or  carry  on  business  here.  The  motion  for  judg- 
ment should  have  prevailed.  Barkk  of  Augusta  v.  Earle^ 
13  Pet.  519;  Oscanyon  v.  Arms  Co.,  103  U.  S.  261;  In  re 
Comstock,  3  Sawy.  218;  Semple  v.  Bank  of  British  Colurw- 
hia,  5  Sawy.  88;  Oregon^  etc.,  Investment  Co.  v.  Rathbun, 
6  Sawy.  32;  Mutuxil  Benefit  Life  Ins.  Co.  v.  Bales,  92  Pa. 
St.  354;  Thame  v.  Traveler's  Ins.  Co.,  80  Pa.  St.  15;  Cin- 
cinnati, etc..  Ass.  Co.  V.  RosentKal,  65  111.  85;  Lycoming 
Fire  Ins.  Co.  v.  Wright,  55  Vt.  526;  Munsell  v.  Temple,  3 
Gil.  93;  Bensley  v.  Bignold,  5  Bam.  &  Aid.  335;  Law  v.  Ho- 
dvn>,  2  Camp.  147;  Langtln  v.  Hughes,  2  Maul.  &  Selw.  593; 
Wheeler  v.  Russell,  17  Mass.  258;  Mitchell  v.  Smith,  1  Bin. 
118;  Seidenbender  v.  Charles,  4  Serg.  &  R.  151;  Swain  t\ 
Scott,  11  Serg.  &  R.  155;  Columbia  Bridge  Co.  v.  HaZde- 
man,  7  Watts  &  S.  233;  Thomas  v.  Brady,  10  Pa*  St.  164; 
Scott  V.  Dufy,  14  Pa.  St.  18;  Holt  v.  Green,  23  P.  F.  Smith, 
198. 

The  motion  for  judgment  should  have  been  granted  be- 
cause the  plaintiff  by  its  reply  pleaded  that  the  contract 
under  which  it  was  proceeding  in  its  complaint  was  void 
under  the  statute  of  frauds,  and  that  the  goods  which  in 
its  complaint  it  had  alleged  delivery  of  had  never  been  de- 
livered. The  reply  and  the  complaint  were  more  than  in- 
consistent. The  one  absolutely  negatived  the  other.  White 
V.  Joy,  11  How.  Pr.  36;  Steams  v.  Patterson,  14  Johns. 
132;  McAray  i\  Wright,  25  Ind.  22;  Boone,  Code  PI.  (2d 
ed.),  §  396,  and  authorities  cited. 

F.  T.  Post,  for  respondent: 

The  court  below  reached  the  conclusion  from  the  evi- 
dence that  the  contract  was  as  alleged  by  plaintiff.  The 
verdict  of  a  jury  would  have  only  been  advisory,  and  could 
have  been  wholly  disregarded.  The  judge  must  make  his 
own  findings  in  accordance  with  his  own  conscience.  The 
error,  if  any  was  committed,  can  therefore  in  no  manner 
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injure  the  defendants.  RcmdaU  v.  Randall^  21  N.  £.  Rep. 
102O;  Acker  v.  Ldamd^  16  N.  E.  Rep.  743;  Lansing  v. 
Eussdl,  2  N.  Y.  663. 

In  the  absence  of  a  statute  on  the  subject,  a  corporation 
organized  in  one  state  can  transact  business  and  sue  in  an- 
other state.  Our  statute  neither  says  nor  implies  that  the 
contracts  made  by  such  corporation  are  invalid  unless  said 
corporation  shall  have  first  filed  with  the  secretary  of  state 
a  copy  of  its  charter,  etc.,  but  on  the  contrary  provides 
that  the  person  making  a  contract  for  such  corporation 
shall  be  guilty  of  a  misdemeanor.  Where  one  penalty  is 
provided  for,  no  other  will  be  implied.  The  failure  of  a 
corporation  to  comply  with  the  statute  can  be  raised  by  the 
state  alone.  2  Morawetz,  Priv.  Corp.  (2d  ed.),  ^^66\ 
American  Loan^  etc.^  Co.  v.  Railroad  Co.^  37 -Fed.  Rep. 
242;  Hickory  Farm  Oil  Co.  v.  Buffalo,  etc.,  R.  R.  Co.,  32 
Fed.  Rep.  22;  Fritta  v.  Palmer,  132  U.  S.  282;  Smith  v. 
Sheeley,  12  Wall.  361;  Gold  Mining  Co.  v.  National  Bamk, 
6  Otto,  640;  National  Bank  v.  Matthews,  8  Otto,  624; 
Shewoodv.  Alvis,  83  Ala.  116;  Colum1nt8  Ins.  Co.  v.  Walsh, 
18  Mo.  229;  Clark  v.  Middleton,  19  Mo.  63;  Northwestern 
Life  Ins.  Co.  v.  OverJwlt,  4  Dill.  288;  Union  Mutiud  Life 
Ins.  Co.  V.  McMillen,  24  Ohio  St.  67. 

The  opinion  of  the  court  was  delivered  by 

Scott,  J. — The  plaintiff  was  a  foreign  corporation,  and 
sold  to  the  appellants  certain  material  which  was  used  in 
the  construction  of  a  building  at  the  city  of  Spokane,  in 
this  state.  Said  material  was  shipped  by  the  respond- 
ent at  Chicago  to  be  delivered  to  the  appellants  at  Spokane 
aforesaid.  Respondent  subsequently  filed  a  notice  of  a  lien 
on  the  premises  whereon  said  building  was  situate,  and  this 
action  was  brought  to  foreclose  the  same.  Judgment  was 
had  for  the  plaintiff,  and  the  defendants  appealed. 

A.  trial  by  jury  was  demanded  by  the  defendants,  but 
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the  court,  while  stating  that  it  was  a  proper  case  to  submit 
to  a  jury,  refused  to  allow  them  one,  on  the  ground  that 
there  was  no  power  vested  in  the  court  to  call  a  jury  in  an 
equity  cause.  We  have  lately  held  in  the  case  of  the 
State^  ex  rd.  Hill^  v.  Lichtenberg^  4  Wash.  553  (30  Pac. 
Rep.  659 ),  that  the  court  has  authority  to  direct  a  jury 
trial  of  issues  of  fact  in  such  causes.  It  is  contended  by 
the  appellants  that  because  the  court  refused  to  exercise 
its  discretion  in  the  premises  on  the  erroneous  ground  of  a 
want  of  authority,  and  as  it  appears  that  a  jury  trial  would 
have  been  gi^anted  had  the  court  deemed  itself  authorized 
to  grant  one,  that  the  cause  should  be  sent  back  for  a 
retrial.  It  does  not  seem  to  us  that  the  position  is  well 
taken.  The  verdict  of  a  jury  in  such  a  cause  is  advisory 
only.  A  trial  was  had  before  the  court  upon  the  evidence. 
The  evidence  is  all  brought  here,  and  we  retry  the  case 
upon  the  facts  as  well  as  the  law.  While  a  jury  might 
have  found  otherwise  as  to  the  facts,  and  while  the  court, 
owing  to  the  conflicting  character  of  the  evidence  and  the 
amount  of  testimony  introduced  upon  both  sides,  might 
not  have  set  aside  such  a  verdict,  although  the  court  would 
have  found  differently  as  to  the  facts  originally,  yet  under 
all  of  the  circumstances  this  would  not  justify  a  setting 
aside  of  the  judgment  rendered,  simpl}'^  to  give  the  defend- 
ants an  opportunity  to  try  the  cause  before  a  jury,  and 
have  the  benefit  of  the  chance  of  obtaining  a  different  find- 
ing thereby.  If  we  thought  the  facts  were  otherwise  than 
as  found  by  the  lower  court,  it  would  be  our  duty  to  i-efind 
as  to  them  according  to  the  true  nature  of  the  evidence  as 
it  should  appear  to  us. 

It  is  contended  by  the  appellants  that  the  contract  in  this 
case  is  ultra  vires^  it  having  been  made  in  this  state,  and 
the  plaintiff  not  having  complied  with  the  laws  of  the  state 
relating  to  foreign  corporations  doing  business  herein.  A 
number  of  cases  decided  in  other  stales  based  upon  various 
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statutory  provisions  essentially  differing  from  our  own  are 
cited  upon  this  proposition  by  appellants..  In  some  of  them 
a  compliance  with  the  statutes  was  made  a  condition  pre- 
cedent to  the  right  to  do  business  within  the  state,  and  all 
contracts  made  by  any  foreign  corporation  within  such 
state  were  declared  by  the  statute  to  be  void  if  the  laws 
had  not  been  complied  with.  In  some  instances  no  pun- 
ishment was  provided  for  a  failure  to  comply  with  the 
statutes,  and  if  the  contracts  were  recognized  as  valid  there 
would  have  been  no  way  of  enforcing  the  law. 

Oar  statutes  recognize  the  right  of  foreign  corporations 
to  do  business  here,  and  while  it  is  stated  that  they  are  so 
authorized  by  a  compliance  with  the  conditions  prescribed 
in  the  statutes  relating  to  the  filing  of  a  certified  copy  of 
the  charter  and  the  appointment  of  an  agent,  it  is  nowhere 
declared  that  contracts  entered  into  by  such  corporations 
in  case  the  statutes  have  not  been  complied  with  are  void, 
and  it  is  provided  that  any  agent  of  any  foreign  corpora- 
tion conducting  or  carrying  on  business  within  the  limits 
of  this  state  for  and  in  the  name  of  such  corporation  con- 
trary to  any  of  the  provisions  of  the  statutes  shall  be 
deemed  guilty  of  a  misdemeanor,  and  shall  upon  conviction 
be  punished  therefor  by  a  fine  or  imprisonment,  or  both. 
See  Gen.  Stat,  §§  1524-31.  The  purpose  of  these  statutes 
requiring  foreign  corporations  to  file  certified  copies  of 
their  charters,  and  constitute  and  appoint  an  agent  who 
shall  reside  In  the  state  at  the  principal  place  of  business 
of  the  corporation,  is  to  protect  parties  dealing  with  them 
from  being  imposed  upon,  and  to  provide  means  of  obtain- 
ing service  upon  them  in  the  courts  of  the  state.  And 
they  were  not  enacted  for  the  purpose  of  rendering  the 
contracts  of  such  corporations  which  have  not  complied 
with  the  statutes  void,  and  this  result  should  not  follow 
unless  the  legislature  has  expressly  declared  that  such  con- 
ti*act8  shall  be  unlawful.     It  has  also  been  held  in  some 


72  DEARBORN  FOUNDRY  CO.  v.  AUGUSTINE. 

Opinion  of  the  Court — Scott,  J.  [5  Wash. 

instances  that  where  the  statutes  impose  a  penalty  for  fail- 
ure to  comply  with  the  statutory  requirements  that  the 
penalty  so  provided  is  exclusive  of  any  other.  See  Mora- 
wetz  on  Private  Corporations,  §  665. 

An  objection  is  made  here  to  the  notice  of  lien  in  that  it 
mentions  the  defendants  owning  the  premises  sought  to  be 
charged  as  ''the  owners  or  reputed  owners''  thereof. 
This  point  was  not  raised  in  the  lower  court,  and  conse- 
quently is  not  available  here.  Nor  is  it  a  material  matter 
under  the  circumstances  of  this  case,  the  action  being  be- 
tween the  original  parties  to  the  contract,  the  only  parties 
interested,  and  no  one  was  or  could  have  been  misled 
thereby. 

A  further  objection  is  made  upon  the  argument  here 
that  a  foreign  corporation,  or  non-resident,  is  not  entitled 
to  the  bene&t  of  the  lien  laws  of  this  state.  It  is  contended 
by  appellants  that  this  point  was  raised  in  the  motion  for 
a  judgment  in  the  lower  court  on  the  ground  that  the  com- 
plaint failed  to  state  a  cause  of  action,  and  because  it 
showed  plaintiff  incompetent  to  file  a  mechanic's  lien  or 
enforce  the  same  in  the  courts  of  this  state.  The  only  ar- 
gument based  upon  this  in  appellant's  brief,  however,  is 
that  the  plaintiff,  being  a  foreign  corporation  and  not  hav- 
ing complied  with  the  laws  of  the  state  regarding  the  ap- 
pointment of  an  agent,  etc. ,  at  the  time  of  entering  into 
the  contract,  that  the  contract  was  void;  and  the  particular 
objection  argued  at  the  hearing  that  the  plaintiff,  by  rea- 
son of  being  a  non-resident,  is  not  entitled  to  the  benefit  of 
the  lien  laws  is  not  stated  in  the  brief,  nor  does  it  appear 
to  have  been  presented  at  the  trial  below. 

A  further  point  is  urged  that  the  motion  for  judgment 
should  have  been  granted  because  the  plaintiff  in  its  reply 
had  pleaded  itself  out  of  court  in  alleging  that  the  contract 
between  the  parties  as  set  up  in  the  answer  of  the  'defend- 
ants was  void  under  the  statute  of  frauds.     The  claim  is 
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that  the  reply  and  complaint  were  inconsistent,  and  that 
the  one  negatived  the  other.  As  to  this  it  is  only  neces- 
sary to  say  that  the  issues  involved  in  the  case  were  fully 
tried,  and  no  harm  or  surprise  resulted  to  the  defendants 
in  consequence  of  the  pleadings. 

It  is  further  contended  by  the  appellants  that  they  should 
have  recovered  upon  the  evidence,  and  they  claim  this  court 
should  find  the  facts  otherwise  than  as  found  by  the  lower 
court.  After  an  examination  of  the  proofs  we  are  not 
satisfied  that  the  finding  of  said  court  as  to  the  facts  should 
be  changed,  and  the  judgment  is  affirmed. 

Anders,  C.  J.,  and  Hoyt  and  Stiles,  JJ.,  concur. 

Dunbar,  J.,  dissents. 


[  No.  497.    Decided  October  13,  1M92.] 

E.  W.  Johnston,  Appellant^  v.  Harrington  &  Smith, 

Respondents, 

PUBLIC  LANDS  —  OWNERSHIP  OP  QUARRIED  STONE  — MECHANIC'8 

LIENS — .SUFFICIENCY  OP  CLAIM. 

One  who  quarries  stone  upon  the  public  land  of  the  United  States 
becomes  the  owner  of  such  stone,  and  the  fact  that  he  has  tiled  a 
coal  declaratory  statement  upon  the  land  from  which  the  stone  is 
qaarried  does  not  in  any  way  affect  his  ownership  of  the  stone. 

Where  an  exhibit  or  itemized  statement,  which  is  made  a  part  of 
a  notice  of  claim  of  lien,  contains  a  statement  of  the  amount  due 
after  deducting  all  just  credits  and  offsets,  it  is  as  full  a  compliance 
with  the  statutory  requirement  thereon  as  if  the  statement  should 
be  included  in  the  notice  itself. 

A  veriiication  of  a  claim  of  lien  reciting  that  the  claimant  "knows 
the  contents  thereof,  that  said  claim  is  just  and  correct,"  is  a  suffi- 
cient compliance  with  the  statute  requiring  that  the  verification  be 
"to  the  effect  that  the  affiant  believes  the  same  to  be  just." 

A  claim  of  lien  is  sufficient  if  it  fairly  shows  that  the  materials 
were  furnished  to  be  used  in  the  building  or  structure  designated. 
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Where  the  claim  of  lien  shows  either  in  the  notice  or  exhibit,  the 
quantity  of  materials  and  when  furnished,  and  also  between  what 
dates  the  materials  were  used  in  the  construction  of  the  building,  it 
is  a  sufficient  statement  of  the  time  when  claimant  ceased  to  fur- 
nish materials  for  the  building. 

Appeal  from  Superior  Courts  King  County, 

J,  A.  Stratton^  and  Allen  <&  Pmodl^  for  appellant. 

Preston^  Carr  c&  Preston^  and  W.  P.  Bell^  for  respond- 
ents. 

The  opinion  of  the  court  was  delivered  by 

Anders,  C.  J. — The  respondents  were  owners  of  a  lot 
in  the  city  of  Seattle,  described  in  the  complaint,  on  which 
they  were  erecting  a  building.  They  had  contracted  with 
one  C.  E.  Crow  for  the  stone  work,  and  the  appellant, 
Johnston,  furnished  Crow  the  stone  for  the  building.  This 
action  was  instituted  by  Johnston  to  foi'eclose  a  mechanic's 
lien  on  the  premises  for  the  stone  so  furnished.  Crow  was 
made  a  party  defendant,  but  had  absconded  before  the  ac- 
tion was  brought,  and  service  could  not  be  had  upon  him. 
A  trial  upon  the  merits  was  had  against  the  defendants, 
Harrington  &  Smith,  resulting  in  a  judgment  for  them, 
and  plaintiff  appealed. 

The  appellant,  Johnston,  had  filed  a  coal  declaratory 
statement  on  certain  public  land  of  the  United  States,  sit- 
uated in  Skagit  county,  and  was  in  possession  thereunder. 
He  let  a  contract  to  one  William  Tinkham  to  develop  this 
coal  claim.  Tinkham  began  to  make  an  excavation  to  in- 
tersect whatever  veins  of  coal  there  were  on  the  land,  and 
to  level  a  place  for  machinery.  In  making  the  excavation 
Tinkham  blasted  out  stone  suitable  for  building  purposes, 
and  sold  it.  Subsequently  Tinkham  sub-let  the  contract 
to  C.  E.  Crow,  and  agreed,  for  a  stated  price,  to  deliver 
the  stone  on  board  scows  to  Johnston,  who  transported  it 
to  Seattle,  and  sold  it  as  building  stone.     Johnston  sup- 
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plied  Crow,  the  contractor  for  Harrington  &  Smith,  with 
stone  for  the  building  until  he  absconded,  and  continued 
to  deliver  stone  for  the  building  afterwards.  The  value  of 
all  the  stone  so  funiished  was  $2,032.20,  of  which  only 
1358. 20  was  paid.  After  finding  substantially  as  facts  all 
of  the  material  allegations  of  the  complaint,  the  court  fur- 
ther found  that  the  work  done  upon  the  said  land  was  done 
in  connection  with  the  said  stone  quarry,  and  for  the  pur- 
pose of  quarrying  the  said  stone  for  sale.  From  the  facts 
found  the  court  concluded  that  neither  Crow,  Johnston  nor 
Tinkham  had  any  right,  title  or  interest  whatsoever  to  any 
portion  of  the  stone  mentioned  and  described  in  plaintiff's 
complaint,  the  same  having  been  taken  from  the  public 
lands  of  the  United  States,  and  dismissed  the  action  at  the 
cost  of  the  plaintiff. 

The  primary  question  in  the  case  is,  was  Johnston  the 
owner  of  the  stone  that  went  into  the  building  of  the  re- 
spondents under  the  agreement  with  their  agent  and  con- 
tractor. Crow?  The  learned  counsel  for  the  respondents 
assert  in  their  brief  that  the  title  to  the  land  from  which 
the  stone  was  taken  was  in  the  United  States,  that  the  stone 
was  part  of  the  land,  and,  therefore,  contend  that  the  ap- 
pellant could  have  had  no  ownership  whatever  in  the  stone; 
that  admitting  that  appellant's  coal  filing  was  made  in 
good  faith,  he  acquired  no  right,  privilege  or  license  there- 
under to  quany  stone  for  sale.  They  argue  that  while  he 
had  the  right  to  go  upon  the  land  in  good  faith  and  pros- 
pect for  coal,  and  for  that  purpose  to  sink  shafts,  drive 
tunnels,  and  make  other  explorations,  he  had  no  more  right 
to  quarry  and  sell  stone  than  a  timber,  homestead  or  pre- 
emption claimant  would  have  to  remove  and  sell  the  tim- 
ber growing  upon  the  land  claimed  by  him.  And  they 
cite  numerous  cases  in  the  federal  courts  to  show  that 
claimants  under  the  land  laws  of  the  United  States  are  not 
permitted  to  cut  and  sell  timber  growing  upon  their  claims. 
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for  speculative  purposes,  before  making  final  proof  and 
entry.  While  not  citing  any  case  involving  facts  similar 
to  those  in  the  case  at  bar,  they  insist  that  upon  principle 
the  cases  cited  should  be  held  applicable  here. 

It  must  be  admitted  that  the  position  of  counsel  is,  to 
say  the  least,  not  without  plausibility.  It  cannot  be  denied 
that  the  United  States  is  the  owner  of  the  public  lands 
within  its  territorial  jurisdiction,  including  everything  both 
above  and  below  the  surface.  But  whether  the  stone  in 
controversy,  as  between  these  parties,  after  being  severed 
and  taken  from  the  ground,  belonged  to  the  United  States, 
or  to  the  appellant,  can  best  be  determined  by  ascertaining 
the  claims  of  the  former  as  shown  by  its  legislation,  and 
the  general  policy  it  has  adopted  with  reference  to  its  min- 
eral and  other  lands.  The  general  government  has  always 
been,  and  still  is,  the  owner  of  vast  areas  of  land  covered 
with  timber  of  superior  quality  and  of  immense  value, 
much  of  which  is  remote  from  settlements  and  difficult  of 
direct  supervision,  and  yet  so  accessible  as  to  be  peculiarly 
subject  to  spoliation.  For  this  reason  it  has  deemed  it  for 
the  best  interests  of  the  people  at  large  to  adopt  stringent 
measures  to  prevent  these  lands  from  being  denuded  of 
their  timber,  and  thus  deprived,  in  many  places,  of  almost 
their  entire  value.  Congress  has  enacted  laws  making  it  a 
crime  punishable  by  a  heavy  penalty  to  cut  down  or  de- 
stroy the  timber  growing  on  the  public  domain,  and  many 
suits  have  been  waged  by  the  United  States,  in  its  courts, 
to  recover  the  value  of  timber  unlawfully  taken  from  the 
public  lands.  But  with  regard  to  mineral  lands  the  policy 
of  the  government  has  been  different.  Recognizing  the 
fact  that  the  precious  metals  and  other  valuable  mineral 
substances  ai-e  usually  hidden  beneath  the  surface  of  the 
earth,  and  that  their  discovery  and  extraction  are  nearly 
always  the  result  of  patient  search  and  labor,  and  of  large 
expenditures  of  money,  congress  has  always  tacitly  per- 
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mitted  any  person  who  desired  to  do  so  to  enter  freely 
upon  the  mineral  lands,  and  not  only  search  for  the  pre- 
cious metals,  but,  if  discovered,  to  dig  them  out  and  appro- 
priate them  to  his  own  use  without  requiring  him  either  to 
pay  for  them  or  the  land  from  which  they  were  taken. 
Previously  to  the  year  1866  the  mineral  lands  of  the  United 
States  were  neither  subject  to  sale  nor  to  entry  under  any 
law  jof  the  United  States.  There  was  no  law  of  congress 
authorizing  any  person  to  mine  upon  the  public  lands,  and 
yet  it  is  a  well  known  fact  that  millions  of  dollars'  worth 
of  minerals  were  taken  from  these  lands  by  individuals  and 
corporations  who  had  no  right  whatever  in  the  land  itself. 
Soon  after  the  discovery  of  gold  in  California  thousands 
and  tens  of  thousands  of  sturdy  citizens  from  all  parts  of 
the  country  wended  their  way  by  slow  and  difficult  marches 
to  that  then  far  off  land,  lured  only  by  the  hope  of  honest 
gain.  The  government,  though  aware  of  the  fact,  took  no 
steps  to  intercept  them,  and  sent  no  ^'special  agents''  to 
prevent  its  hiddeA  treasures  from  being  discovered  and 
taken  from  its  lands,  nor  did  congress  pass  any  law  declar- 
ing the  miner  a  trespasser.  Neither  did  the  United  States 
bring  any  suits  to  recover  from  the  miner  the  fruits  of  his 
toil.  After  many  years  of  acquiescence  in  free  and  unre- 
stricted mining  in  the  lands  belonging  to  the  government, 
congress  in  the  year  1866  passed  a  law  declaring  the  min- 
eral lands  to  be  free  and  open  to  exploration  for  minerals, 
and  providing  rules  and  regulations  whereby  title  to  the 
same  might  be  obtained.  It  did  not,  however,  restrict  the 
previously  recognized  right  to  mine,  nor  attempt  to  compel 
any  one  to  purchase  the  land  containing  the  mine  in  order 
to  avail  himself  of  the  right. 

The  question  of  ownership  of  ores  containing  precious 
metals  taken  from  lands  belonging  to  the  United  States  by 
parties  having  no  interest  therein  was  passed  upon  by  the 
supreme  court  of  the  United  States  in  the  case  of  Forbes  v. 
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Gracey^  94  U.  S.  762.  In  that  case  a  mining  company  was 
in  possession  of  lands  of  the  United  States,  but  without  any 
title  thereto,  and  was  taking  therefrom  mineral  ore  of 
immense  value.  A  tax  was  levied  upon  these  ores  under  the 
laws  of  the  State  of  Nevada,  the  collection  of  which  the 
company  sought  to  enjoin  on  the  ground  that  the  ore  thus 
taken  was  the  property  of  the  United  States,  and  not  tax- 
able by  the  State  of  Nevada.  In  delivering  the  opinion  of 
the  court.  Miller,  J.,  said: 

"As  we  construe  the  statutes  of  the  United  States  and 
the  recognized  rule  of  the  government  on  this  subject,  the 
moment  this  ore  becomes  detached  from  the  soil  in  which 
it  is  embedded  it  becomes  personal  property,  the  ownership 
of  which  is  in  the  men  whose  labor,  capital  and  skill  has 
discovered  and  developed  the  mine  and  extracted  the  ore 
or  other  mineral  product.  It  is  then  free  from  any  lien, 
claim  or  title  of  the  United  States,  and  is  rightfully  subject 
to  taxation  by  the  state  as  any  other  personal  property  is. " 

That  case  was  mentioned  with  approval  by  the  same 
eminent  jurist  in  the  late  case  oiBuford  v.  Houtz^  133  U. 
S.  at  page  332  (10  Sup.  Ct.  Rep.  306).  From  the  above 
quotation  it  will  be  seen  that  not  only  the  ore,  but  "other 
mineral  product,"  becomes  the  property  of  him  whose 
labor,  capital  and  skill  has  discovered  and  detached  it  from 
the  soil  in  which  it  is  embedded,  although  ,the  soil  itself  is 
the  property  of  the  United  States.  That  stone  is  a  mineral 
will  hardly  be  disputed.  See  Copp's  Mining  Laws  (2d 
ed.),  page  510.  It  has  been  recognized  as  such  by  the  duly 
authorized  department  of  the  government,  and  entries  of 
land  containing  valuable  deposits  of  building  stone  or  lime- 
stone are  permitted  as  "placer  claims,"  under  §§2319  and 
2329  of  the  Revised  Statutes  of  the  United  States,  which 
relate  to  the  entry  and  patent  of  mining  claims.  See  De- 
cisions of  the  Department  of  the  Interior  Relating  to  Public 
Lands,  vol.  3,  p.  116;  Ih.  vol.  1,  p.  660.  We  therefore 
conclude  on  the  authority  of  the  foregoing  decisions  of  the 
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highest  judicial  tribuQal  in  the  United  States,  and  the  prac- 
tice and  rulings  of  the  department  of  the  interior,  that 
Johnston  was  the  owner  of  the  stone  in  question.  And  it 
would  seem  to  be  quite  immaterial  whether  it  was  obtained 
in  an  honest  attempt  to  develop  a  coal  claim  or  otherwise. 
He  would  have  had  an  unrestricted  right  without  any  filing 
whatever  to  enter  upon  this  same  land  and  extract  there- 
from either  stone  or  coal,  if  found  therein,  and  thus  become 
the  owner  of  either.  And  it  is  difficult  to  perceive  how  his 
coal  filing  should  place  him  in  any  worse  position,  as  to 
third  parties  having  no  interest  in  the  stone  taken  from  the 
land,  except  to  avoid  paying  for  it  after  it  had  enhanced 
the  value  of  their  real  estate,  of  which  it  became  a  part, 
than  he  would  have  occupied  ha<l  he  made  no  filing  at  all. 
We  have  thus  disposed  of  the  only  objection  raised  by  the 
appellant  on  this  appeal. 

But  respondents  insist  that  even  if  the  appellant  was  the 
owner  of  the  stone  in  controversy,  his  claim  of  lien  should 
nevertheless  be  denied  for  the  reason  that  it  fails  to  comply 
with  the  requirements  of  the  law.  The  objections  to  the 
lien  notice  are:  (1)  That  it  contains  no  statement  of  the 
amount  due  after  deducting  all  credits  and  offsets.  (2) 
It  is  not  verified  as  required  by  statute.  (3)  The  exhibit 
does  not  correspond  with  the  allegations  of  the  lien  notice. 
(4)  That  it  does  not  appear  from  the  notice  that  the  ma- 
terials for  which  the  lien  is  claimed  were  furnished  for  the 
building,  and  upon  the  credit  of  the  building.  (6)  That 
the  description  of  the  property  upon  which  the  lien  is 
claimed  is  insufficient.  (6)  That  the  notice  contains  no 
statement  of  the  time  when  appellant  ceased  to  furnish  ma- 
terials for  said  building. 

The  object  of  requiring  the  tiling  of  the  claim  of  lien 
is  twofold:  Fi/rst^  That  the  lien,  which  before  is  inchoate 
merely,  may  become  fixed  and  certain;  and,  second^  that 
the  owner  and  all  others  interested  in  the  property  sought 
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to  be  affected  may  be  apprised  of  the  claim  and  thus 
afforded  an  opportunity  of  protecting  their  interests.  A 
mechanic's  lien  is  a  creature  of  the  statute,  and  its  yalidity 
must  in  all  cases  be  determined  by  the  statute  creating  it. 
The  form  of  the  lien  notice  is  immaterial.  All  that  is  nec- 
essary is  that  it  contain  substantially  all  of  the  essential 
requisites  of  a  lien  as  prescribed  by  law.  While  the  notice 
before  us  is  by  no  means  as  explicit  in  some  respects  as  it 
might  have  been,  we  nevertheless  think  that  when  fairly 
and  justly  construed  it  is  not  obnoxious  to  the  objections 
urged  against  it. 

1.  It  contains  a  statement  of  the  amount  due  after  de- 
ducting all  just  credits  and  offsets.  This  is  conceded  by 
the  respondents,  provided  the  exhibit  or  itemized  state- 
ment which  was  made  a  part  of  the  notice  is  to  be  consid- 
ered. But  respondents  argue  that  the  exhibit  should  be 
entirely  disregarded.  We  are  constrained,  however,  to 
take  a  contrary  view.     On  this  point  Mr.  Phillips  says: 

^'All  that  is  required  is  that  enough  should  appear  on 
the  face  of  the  statement  to  point  the  way  to  successful  in- 
quiry, which  may  be  done  as  well  by  bill  of  particulars  re- 
ferred to  in  the  claim  as  by  averment  therein.''  Phillips 
on  Mechanics'  Liens,  §  350. 

See,  also,  KnciWa  Appeal^  10  Pa.  St.  186;  McLaughlin 
V.  Shaughiessey^  42  Miss.  620. 

2.  The  verification  of  the  claim  made  by  the  claimant 
states  that  ^^he  has  read  the  foregoing  notice,  knows  the 
contents  thereof,  that  said  claim  is  just  and  coiTect,"  etc. 
This  is  sufficient  under  the  statute  which  requires  that  the 
verification  shall  be  "  to  the  effect  that  the  affiant  believes 
the  same  to  be  just." 

3.  It  is  claimed  that  there  is  a  variance  between  the  no- 
tice and  the  bill  of  particulars  set  forth  in  the  exhibit. 
The  point  made  is  that  the  exhibit  is  a  statement  of  an  ac- 
count between  appellant  and  respondents,  Harrington  & 


JOHNSTON  V.  HARRINGTON.  81 

Oct.  1892.]       OpiDion  of  the  Court— Anders,  C.  J. 

Smith.  The  exhibit  does  show  an  account  with  respond- 
ents, but  it  farther  shows  on  its  face  that  such  account  was 
for  '^  materials  furnished  C.  E.  Crow,  contractor,  as  fol- 
lows,'' etc. ;  and,  as  we  have  already  said,  the  exhibit  is  a 
part  of  the  notice. 

4.  We  see  no  force  in  the  objection  that  the  cash  credits 
are  not  stated  in  the  notice  to  be  all  the  payments  which 
were  made  on  account  of  the  materials  furnished.  The 
whole  amount  of  the  claim,  the  payments  and  the  balance 
due  are  stated  in  the  bill  of  particulars,  and  that  is  suffi- 
cient 

5.  With  respect  to  the  objection  that  it  does  not  appear 
from  the  lien  notice  that  the  materials  specified  were  fur- 
nished for  this  building,  and  upon  the  credit  of  the  build- 
ing, it  may  be  said  that  a  claim  of  lien  is  sufficient  if  it 
fairly  shows  that  the  materials  were  furnished  to  be  used 
in  the  building  or  structure  designated,  and  we  are  of  the 
opinion  that  it  so  appears  in  this  notice.  The  language  is: 
''Said  lien  is  claimed  to  secure  the  payment  of  an  account 
of  sixteen  hundred  and  seventy-four  ($1,674)  dollars,  for 
materials  furnished  to  and  for  C.  E.  Crow,  contractor,  un- 
der his  contract  vdth  the  said  ovmers  to  erect  said  hcnme,^^ 
This,  in  connection  with  the  exhibit,  which  contains  an 
itemized  account  of  the  materials  furnished,  would  indicate 
that  said  materials  were  intended  to  be  used  in  the  building. 

6.  We  think  the  notice  states  with  sufficient  accuracy 
the  time  when  the  material  was  furnished.  It  shows  the 
quantity  of  stone  and  when  furnished,  and  also  between 
what  dates  the  materials  were  used  in  the  construction  of 
the  building.  When  the  time  when  the  materials  were 
furnished  is  required  to  be  stated,  ''if  the  times *when  the 
work  was  done  or  materials  furnished  can  be  deduced  from 
the  claim  and  bill  of  particulars  as  filed,  looking  at  them 
together,  it  is  sufficient."     Phillips  on  Mech.  Liens,  §  369. 

6 — 5  WASH. 
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The  statute  requires  the  claims  to  be  filed  within  ninety 
days  after  the  claimant  ceases  to  furnish  material.  In  this 
instance,  the  last  material  was  furnished  in  October,  1890, 
as  stated  in  the  exhibit,  and  the  claim  was  filed  on  the  29th 
of  the  same  month,  and  this  clearly  shows  that  it  was  filed 
within  the  statutory  time.  But  the  statement  in  the  notice 
that  ^  ^  the  lien  claim  is  filed  within  ninety  days  from  the  date 
of  ceasing  to  furnish  said  materials''  would  be  alone  sufli- 
cient.  Phillips  on  Mech.  Liens  (2d  ed.),  §  362.  Whether 
in  any  case  the  claim  of  lien  has  been  filed  within  the  time 
required  by  statute  is  a  question  of  fact  for  the  court  or 
jury  to  determine.  2  Jones  on  Liens,  §1449;  Phillips  on 
Mech.  Liens,  §  362. 

The  judgment  of  the  superior  court  is  reversed,  and  the 
cause  remanded  with  directions  to  enter  a  decree  establish- 
ing and  foreclosing  the  lien  as  prayed  in  plaintiff's  com- 
plaint. 

Scott,  Hoyt,  Dunbar  and  Stiles,  JJ.,  concur. 


5     82 
17     ^1  [No.  749.    Decided  October  17, 1892.] 

The  State  of  Washington,  on  the  relation  of  N.  IL 
Bloomfield^  v.  Allen  Weir,  Secretary  of  Stute  for  the 
State  of  Washington. 

ELECTIONS  —  SUPERIOR  JUDGES  FOR  A  GROUP  OF  COUNTIES HOW 

NOMINATED. 

Where* the  nominee  of  a  political  party  for  the  office  of  superior 
judge  is  to  be  voted  for  by  the  electors  of  two  or  more  counties, 
each  county  cannot  act  separately  in  making  such  nomination,  but 
the  nomination  can  only  be  made  by  the  joint  action,  or  oppor- 
tunity to  act,  of  all  the  electors  belonging  to  such  party  in  all  of 
said  counties. 
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Original  Applicatioii  for  Mandamus, 

Judson  Applegdte^  for  relator. 

Orowley  <&  Sullivan^  and  Charles  H,  Ayer^  for  respond- 
ent. 

The  opinion  of  the  court  was  delivered  by 

HoYT,  J.— This  was  a  proceeding  by  which  petitioner 
sought  to  compel  the  secretary  of  state  to  certify  to  the 
proper  officers  his  name  as  the  regular  nominee  of  the  re- 
publican party  for  the  office  of  superior  judge  for  the  coun- 
ties of  Clarke,  Cowlitz  and  Skamania.  The  respondent 
raises  some  questions  as  to  the  power  of  this  court  to  con- 
trol his  action  in  cases  of  this  kind,  but  the  conclusion  to 
which  we  have  come  on  the  merits  of  the  controversy  makes 
it  unnecessary  for  us  to  determine  these  questions. 

From  the  petition  and  the  papers  filed  in  the  office  of  the 
respondent,  which  were  offered  in  evidence  before  us,  it  ap- 
pears that  petitioner  founds  his  right  to  be  declared  such 
nominee  solely  upon  the  separate  action  of  two  of  the 
counties  for  which  such  officer  is  to  be  elected.     And  the 
only  question  presented  to  us  for  consideration  is  as  to 
whether  or  not  each  county  could  act  separately  in  making 
such  nomination,  and  such  action  have  force.     For  while 
it  is  true  that  in  one  of  the  certificates  filed  with  the  re- 
spondent there  seems  to  be  some  kind  of  a  claim  made 
founded  upon  the  joint  action  of  two  of  the  counties  as  a 
majority  of  the  three  entitled  to  a  voice  in*  the  nomination, 
yet  the  facts  in  regard  to  such  claim  clearly  show  that  at 
such  meeting  there  was  no  joint  action,  or  opportunity  for 
joint  action,  on  the  part  of  all  of  the  said  counties.     For 
this  reason  we  do  not  think  that  the  claim  founded  upon 
such  proceeding  in  any  way  supplements  or  adds  to  the 
claim  made  as  founded  upon  the  separate  action  of  each  of 
said  two  counties.     It  is  conceded  by  petitioner  that  where 
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the  whole  state,  or  a  group  of  several  counties  of  the  state, 
is  called  upon  to  elect  an  ofiScer  for  such  state,  or  for  such 
group  of  counties,  that  the  statute  contemplates  that  the 
nomination  of  candidates  of  each  of  the  several  political 
parties  for  such  an  office  should  be  by  the  representatives 
of  such  parties  for  the  entire  state  or  group.     But  his  con- 
tention is  that,  since  under  our  constitution  each  of  the 
several  counties  of  the  state  constitutes  a  separate  superior 
court,  the  judge  to  be  elected  by  the  electors  of  a  group  of 
counties  occupies  a  different  relation  to  each  of  said  coun- 
ties than  would  an  officer  who  when  chosen  would  repre- 
sent said  group  of  counties  jointly.     In  other  words,  he 
claims  that  since  after  election  the  judge  may  be  said  not 
to  be  the  judge  of  the  three  counties  jointly,  but  the  judge 
of  each  of  the  three  counties  separately,  such  is  the  relation 
of  the  candidate  for  such  office  in  said  three  counties  to 
each  of  them  that  the  right  of  each  to  pi'esent  a  candidate 
for  said  office  must  be  recognized.     We  are  unable  to  agree 
with  this  contention,  for  while  it  is  true  that  after  election 
the  judge  may  not  have  any  relation  whatever  to  all  of 
such  counties  jointly,  yet  for  the  purposes  of  election  he 
must  be  held  to  have  such  relation.     That  he  has  such  re- 
lation to  all  these  counties  at  the  election  is  conceded  by 
petitioner,  and  such  concession  it  seems  to  us  is  decisive  of 
this  case,  for  all  the  legislation  upon  the  subject  is  to  the 
effect  that  the  same  electors  who  are  to  participate  in  the 
election  are  also  to  participate  in  the  nomination,  and  if 
the  result  of  the  election  is  to  be  determined  by  the  joint 
vote  of  all  the  cou^ies,  then  the  nominations,  so  far  as 
they  purport  to  represent  any  particular  political  organiza- 
tion, must  be  by  the  members  of  such  political  organization 
for  all  of  said  counties  acting  jointly.     This  is  so  clear 
from  the  whole  scope  of  the  legislation  upon  the  subjeot 
that  it  seems  hardly  necessary  to  cite  the  particular  parts 
of  such  legislation  which  bear  directly  upon  this  question. 
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We  would,  however,  say  that  the  only  thing  in  the  law 
which  would  seem  to  at  all  warrant  a  different  conclusion 
is  the  statement  contained  in  §  364,  Gen.  Stat.,  that  any 
convention,  primary  meeting  or  primary  election  may  make 
nominations  for  public  offices.  But  any  construction  of 
this  section  which  would  aid  such  conclusion  would  nega- 
tive the  admission  made  on  the  part  of  petitioner  that  a 
state  officer  could  only  be  nominated  by  representatives  of 
the  party  from  the  whole  state  acting  together.  Such  ad- 
mission, as  well  as  the  plain  intent  of  said  section,  when 
examined  in  the  light  of  all  the  other  sections  upon  the 
subject,  makes  it  perfectly  clear  that  the  primary  meeting 
or  convention  must  be  by  or  on  behalf  of  the  entire  body 
of  voters  of  the  respective  party  who  are  to  be  allowed  to 
vote  at  the  election  of  the  officers  therein  nominated.  Any 
other  construction  of  the  language  of  this  section  would 
allow  the  representatives  of  a  party  for  any  precinct,  city 
or  county  to  separately  nominate  candidates  for  any  or  all 
of  the  state  offices.  But  this  construction  would  not  only 
be  a  ridiculous  one  in  view  of  all  the  legislation  upon  this 
subject,  but  would,  as  we  have  seen  before,  be  in  direct 
opposition  to  the  concession  of  the  petitioner  in  that  re- 
gard. This  section,  then,  cannot  aid  the  contention  of  the 
petitioner,  and  from  a  careful  examination  of  all  the  law 
upon  the  subject  we  ai'e  unable  to  find  any  other  section  or 
provision  in  such  law  that  by  the  most  strained  construc- 
tion can  give  even  a  semblance  of  authority  for  such  con- 
tention. 

On  the  other  hand  there  are  numerous  provisions  run- 
ning all  through  the  law  which  are  clearly  opposed  thereto. 
We  will  instance  only  one  or  two.  Sec.  368  provides  that 
no  certificate  of  nomination  shall  contain  the  name  of  more 
than  one  candidate  for  each  office  to  be  filled.  It  is  true 
that  this  applies  particularly  to  the  certificate  to  be  filed 
by  the  officers  of  the  primaries  or  conventions  of  the  re- 
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spective  parties,  and  not  to  the  certificate  of  an  officer  to 
be  founded  thereon.  Yet  it  clearly  shows  that  the  legisla- 
tion contemplated  that  each  political  party  should  put  for- 
ward the  name  of  but  one  person  for  each  office  to  be  filled. 
If  this  were  not  clear  from  this  section,  and  the  sections 
which  provide  as  to  the  duties  of  the  officer  with  whom 
such  certificates  are  filed,  it  is  established  beyond  question 
by  some  of  the  provisions  of  §  386,  one  of  which  is  that 
the  elector  may,  in  indicating  the  persons  for  whom  he  de- 
sires to  vote,  make  his  check  against  the  political  designa- 
tion of  an  entire  group,  and  such  designation  will  under 
the  provisions  of  the  law  have  the  same  force  as  though  he 
had  placed  his  check  separately  opposite  each  of  the  names 
in  said  political  group.  This  clearly  contemplates  that  on 
the  official  ballots  there  shall  only  be  printed  as  the  candi- 
date of  a  single  party,  one  name  for  each  officer  to  be 
elected,  and  that  upon  such  ballot  the  candidates  of  each 
of  the  political  parties  shall  be  grouped  together. 

Now  if  the  contention  of  the  petitioner  is  sustained  it 
will  follow  that  there  might  in  the  case  at  bar  be  printed 
upon  the  official  ballots  as  candidates  of  the  republican 
party  the  names  of  three  persons  for  the  office  of  superior 
judge  where  only  one  officer  is  to  be  elected.     Taking  a 
ballot  thus  prepared,  and  following  the  law  by  making  a 
check  opposite  ''Republican  Ticket"  printed  at  the  head, 
would  in  no  manner  indicate  for  which  of  such  candidates 
the  ballot  was  cast,  and  the  result  would  be  that  it  could 
be  counted  for  neither.     This  fact  alone  would,  in  our 
opinion,  conclusively  negative  the  contention  of  the  peti- 
tioner.    And  the  force  of  this  provision  is  in  no  manner 
negatived  by  the  qualification  contained  in  said  section  that 
a  voter  so  marking  his  ballot  shall  be  deemed  to  have  voted 
only  for  the  persons  in  such  group  whose  names  shall  not 
have  been  erased.     This  provision  of  the  statute  which  au- 
thorizes him  to  modify  the  effect  of  his  cross  opposite  the 
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political  designation  at  the  head  of  the  group  by  erasing 
names  from  such  group,  is  solely  for  the  purpose  of  allow- 
ing a  voter  to  exercise  his  free  choice  not  only  as  to  what 
party  candidates  he  will,  as  a  whole,  support,  but  also  to 
allow  him  to  make  individual  exceptions  of  persons  among 
the  candidates  of  such  political  party  for  whom  he  does  not 
desire  to  vote.  It  in  no  way  makes  it  the  duty  of  such 
voter  to  examine  such  ticket  to  see  whether  or  not  more 
than  one  name  appears  thereon  for  each  officer  to  be  chosen. 
The  law  gives  him  the  right  to  assume  that  if  he  wishes  to 
vote  for  all  the  candidates  of  the  republican  party  all  he 
has  to  do  is  to  make  his  check  mark  opposite  the  words 
"Republican  Ticket, ' '  at  the  head  of  its  group  of  candidates, 
and  that  if  he  desires  to  vote  for  the  democratic,  people's, 
prohibition,  or  other  party  he  has  only  to  make  his  check 
opposite  the  words  which  designate  such  party  printed  at 
the  head  of  the  respective  groups  of  candidates.  This  pro- 
vision was  in  the  interest  of  comparatively  illiterate  elect- 
ors, and  was  intended  to  relieve  them  from  the  responsi- 
bility of  any  critical  examination,  or  any  examination  at 
all,  of  the  groups  of  the  candidates  of  the  respective  parties 
so  long  as  they  were  willing  to  accept  the  action  of  the 
political  party  to  which  they  belonged  in  making  their 
nominations  as  a  sufficient  guide  for  them  in  casting  their 
ballots. 

It  is  not  necessary  for  us  to  further  discuss  the  statutes 
in  this  regard.  The  ballots  for  all  of  the  counties  of 
Clarke,  Cowlitz  and  Skamania  are  required  to  contain  the 
name  of  the  nominee  of  each  of  the  parties  for  the  office  of 
superior  judge,  and  only  one  officer  can  be  elected  for  such 
three  counties.  It  follows  from  what  we  have  said  above 
that  in  each  political  group  there  can  be  printed  upon  the 
official  ballot  the  name  of  only  one  nominee  for  such  office. 
If  only  one  name  could  appear  in  the  group  headed  ''Re- 
publican Ticket,"  it  follows  that  in  all  of  the  three  counties 
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there  could  be  but  one  person  nominated  for  such  office  by 
the  republican  party.  And  since  each  member  of  such 
party  in  all  of  said  counties  is  equally  interested  in  the 
nomination  of  any  such  person,  it  follows  that  such  nomi- 
nation could  only  be  made  by  the  joint  action,  or  oppor- 
tunity to  act,  of  all  the  electors  belonging  to  such  party  in 
all  of  said  counties.  The  record  in  this  case  affirmatively 
shows  that  the  petitioner  has  not  been  nominated  by  the 
joint  action  of  the  electors  belonging  to  the  republican 
party  in  all  of  said  counties.  He,  therefore,  is  not  the 
nominee  of  the  republican  party  for  said  office  within  the 
meaning  of  the  legislation  upon  that  subject. 

The  prayer  for  the  writ  of  mandamus  must  be  denied. 

Anders,  C.  J.,  and  Dunbar,  Stiles  and  Scott,  JJ.,  con- 
cur. 


[  No.  700.    I>ecided  October  18, 1892.] 

Engelbert   Bast,  Appellant^  v.  Cornelius   B.  Hysom, 
Adelbert  Folsom  and  D.  H.  Moore,  Retiporidents, 

APPEAL  —  FAILURE  TO   FILE  TRANSCRIPT  —  EXCUSE. 

An  appeal  will  not  be  dismissed  for  failure  to  file  a  transcript 
within  sixty  days  after  notice  of  appeal,  where  it  appears  that  the 
delay  was  caused  by  the  withdrawal  from  the  clerk's  office  and  the 
misplacing  by  the  attorney  for  respondents  of  the  original  petition 
in  the  case,  it  satisfactorily  appearing  that  appellant  acted  with  due 
diligence  in  preparing  the  transcript  after  the  finding  and  return 
of  said  petition. 

Appeal  from  Superior  Courts  Snohomish  County, 

Bell  ct  Austin^  for  appellant. 
Black  <&  Edwards^  for  respondents. 
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The  opinion  of  the  court  was  delivered  by 

Dunbar,  J. — JRespondents  move  to  dismiss  this  appeal, 
and  affirm  the  judgment  appealed  from,  for  the  reason  that 
more  than  sixty  days  have  elapsed  since  the  giving  of  the 
notice  of  appeal,  and  that  no  transcript  has  been  filed  with 
the  clerk  of  the  supreme  court.  It  is  true  that  the  tran- 
script was  not  filed  within  the  statutory  time;  but  it  also 
appears  from  the  affidavits  in  the  case,  and  from  the  admis- 
sion of  respondents,  that  the  delay  in  the  first  instance  was 
caused  by  the  taking  from  the  clerk's  office  below  by  the 
attorney  for  the  respondents  of  the  original  petition  in  the 
case,  and  the  misplacing  of  said  petition  by  said  attorney, 
80  that  it  could  not  be  found  until  the  time  for  filing  the 
transcript  had  nearly  expired.  We  are  satisfied  from  the 
showing  made  that  after  the  finding  of  the  said  petition 
the  appellant  acted  with  due  diligence  in  preparing  the 
transcript,  and  that  he  ought  not  to  be  held  responsible 
for  a  delay  which  was  initiated  by  the  carelessness  of  re- 
spondents. 

The  motion  is,  therefore,  denied. 

Anders,  C.  J.,  and  Scott,  Stiles  and  Hoyt,  JJ.,  con- 
cur. 


[  No.  743.    Decided  October  19,  1892.] 

The  County  op  Spokane,  Respondents  v.  Northern 
Pacific  Railroad  Company,  Appellant. 

COLLECTION  OF  DELINQUENT  TAXES  — CHANGE  OF  LAW. 

The  legislature  has  power  to  enact  a  change  in  the  method  of 
collection  of  taxes  which  were  assessed  and  levied  under  a  former 
law,  as  the  method  of  collection  is  merely  a  matter  of  remedy  and 
not  of  contract  right. 

Under  the  provisions  of  the  revenue  law  of  1891  (Laws  1891,  p. 
2S0),  and  of  **An  act  to  cure  defective  titles  to  real  estate,"  etc. 
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(Laws  1891,  p.  166),  delinquent  taxes  for  the  years  1889  and  1890 
can  not  be  collected  under  the  provisions  of  the  revenue  law  of 
1889-90,  except  in  cases  where,  prior  to  the  passa^^e  of  the  revenue 
law  of  1891,  proceedings  had  been  begun  under  the  law  of  1889-90 
for  the  collection  of  taxes  or  special  assessments  whereof  the  levy 
and  assessment  had  been  completed  and  payment  was  past  due. 

Appeal  from  Superior  Courts  Spokane  County, 

Aahton  cfe  Chapman^  and  McBride  cfe  Allen^  for  appel- 
lant. 

S,  G,  Allen^  and  «/.  D.  Hinkle^  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

Stiles,  J. — The  court  below  overruled  appellant's  de- 
murrer to  the  respondent's  complaint  for  the  recovery  of 
taxes  assessed  for  the  years  1889  and  1890.  The  suit  was 
brought  under  the  act  of  March  9,  1891  (Laws  of  1891,  p. 
280),  known  as  the  Kevenue  Law,  as  respondent  claims  it 
was  required  to  do  under  the  act  of  March  6,  1891,  enti- 
tled '*An  act  to  cure  defective  titles  to  real  estate,"  etc. 
(Laws  of  1891,  p.  166).  Appellant  contends  that  the  pro- 
ceedings to  collect  these  taxes  should  have  been  taken 
under  the  revenue  law  of  1890,  for  the  following  reasons: 
( 1 )  Because  the  law  of  1890  allowed  two  years  for  redemp- 
tions from  tax  sales.  (2)  Because  the  law  of  1891  allows 
but  one  year  for  redemption,  or  possibly  no  time  at  all. 
( 3 )  For  the  reason  that  the  time  for  redemption  allowed 
by  the  former  law  was  in  the  nature  of  a  contract  with  the 
taxpayer,  which  could  not  be  impaired  without  an  infringe- 
ment of  the  constitution  of  the  United  States.  (4)  Because 
of  the  provisions  of  §  119  of  the  revenue  law  of  1891  (Laws, 
p.  325),  which  reads  as  follows: 

'*An  act  entitled  'An  act  to  provide  for  the  assessment 
and  collection  of  taxes  in  the  State  of  Washington, '  enacted 
by  the  legislature  of  this  state  at  the  first  session  thereof, 
and  delivered  to  the  governor  March  28,  1890  (chapter 
xviii  of  session  laws  of  1889-90),  is  hereby  repealed:  Pro- 
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vided^  That  the  repeal  of  said  act  shall  not  be  construed  to 
impair  any  existing  right,  or  affect  any  proceeding  pending 
at  the  time  this  act  shall  take  effect;  but  all  proceedings 
for  the  assessment  of  any  tax,  or  collection  of  any  tax,  or 
special  assessment  remaining  incomplete,  may  he  completed 
under  the  provisions  of  the  above  entitled  act  hereby  re- 
pealed." 

We  do  not  deem  it  necessary  or  proper,  at  this  time,  to 
pass  upon  the  question  whether,  if  the  property  sought  to 
be  subjected  to  sale  by  this  proceeding  should  be  hereafter 
sold,  the  appellant  would  have  two  years,  or  one  year,  or 
any  time  at  all  for  redemption.  If  it  lay  in  the  power  of 
the  legislature  to  reduce  the  period  of  redemption,  or  to 
take  away  the  right  to  redeem  altogether,  and  if  it  has  en- 
acted a  law  to  effect  that  purpose,  it  would  have  to  be  en- 
forced. On  the  other  hand,  if  it  had  not  the  power  to 
change  the  time  or  abolish  the  right,  the  appellant  cannot 
be  injured.  In  our  view  all  that  need  be  here  settled  is 
whether  the  legislature  had  the  power  to  enact  a  change  in 
the  method  of  collection,  viz.,  the  remedy;  and  whether  it 
has  done  so  by  the  two  acts  of  1891.  No  authority  is 
cited  to  us  to  the  contrary  of  the  first  proposition,  and  we 
see  nothing  inherently  unreasonable  in  it.  It  is  a  general 
rule  that  any  remedy  may  be  changed  by  the  law  making 
power,  and  to  any  extent,  so  long  as  an  adequate  remedy 
is  left  or  substituted.  In  this  instance  the  remedies  af- 
forded to  the  appellant  under  the  act  of  1891  are  certainly 
no  less  adequate  than  those  afforded  by  the  act  of  1890, 
and  previous  revenue  laws.  As  to  the  next  point  we  re- 
gard §  1  of  the  act  of  March  6,  1891,  as  a  clear  and  explicit 
statement  of  what  is  to  be  done.  After  providing  for  the 
making  of  delinquent  tax  rolls,  and  that  they  be  filed  with 
the  county  treasurer  on  or  before  April  1,  1892,  it  requires 
that  like  proceedings  be  had  "for  the  collection  of  said 
taxes  and  assessments,  with  penalties,  costs  and  interest, 
as  may  by  law  be  provided  for  the  collection  of  taxes  on 
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real  estate  becoming  delinquent  on  the  roll  of  1891/' 
Counsel  urge  that  on  this  6th  day  of  March  the  legislature 
could  not  have  passed  this  act  in  view  of  any  other  law  than 
that  of  1890,  since  neither  that  body  nor  its  individual 
members  could  have  known  that  three  days  later,  or  at  any 
other  time  of  the  session,  a  law  would  be  passed  which 
would  govern  the  collection  of  taxes  becoming  delinquent 
on  the  roll  of  1891.  But  we  think  that  the  very  language 
used,  while  it  does  not  tend  to  support  a  claim  that  the 
legislature  knew  what  would  happen,  plainly  supports  the 
idea  that  it  knew  what  might  happen,  and  that  its  desire  to 
establish  uniformity  in  the  procedure  for  the  collection  of 
taxes,  and  the  stability  of  tax  titles,  led  it  to  pave  the  way 
for  laying  aside  the  act  of  1890  entii*ely  in  case  a  new  act 
should  be  passed.  It  is  not  claimed  that  it  could  not  do 
this,  and  the  intention  to  do  it  is  manifest. 

Concerning  §  119  of  the  act  of  March  9th,  it  is  to  be  noted 
that  the  first  clause  of  the  proviso  merely  saves  all  existing 
rights.  The  second  clause  is:  ^^But  all  proceedings  for 
the  assessment  of  any  tax,  or  collection  of  any  tax,  or 
special  assessment  remaining  incomplete,  may  be  completed 
under  the  provisions  of  the  above  entitled  act  hereby  re- 
pealed," and  if  thei*e  were  no  act  of  March  6th,  the  con- 
tention of  appellant  that  proceedings  of  any  kind  for  the 
assessment  or  collection  of  taxes dueunder  the  act  of  1890 
would  have  to  be  taken  and  concluded  under  the  latter  act. 
But  we  are  under  the  necessity  of  construing  both  of  the 
acts  of  1891  so  that  each  may  have  its  proper  force,  for  it 
is  difficult  to  conceive  that  at  the  same  session,  and  within 
three  days,  the  legislature  would  have  enacted  two  laws  on 
pi'ecisely  the  same  subject,  the  latter  of  which  would  by 
mere  implication  repeal  the  former.  We  say  repeal  be- 
cause a  reference  to  §  154  of  the  act  of  1890  shows  that  all 
incomplete  proceedings  for  the  collection  of  any  tax  due 
under  prior  revenue  laws  were  to  be  carried  on  in  accord- 
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anoe  with  that  act;  so  that  if  the  proviso  of  §  119  of  the 
revenue  law  of  1891  were  to  be  given  the  force  claimed  for 
it  the  act  of  March  6,  1891,  would  have  nothing  at  all  to 
operate  upon,  which  would  work  an  implied  repeal  of  it. 

We  conceive,  therefore,  that  in  the  light  of  the  act  of 
March  6th  the  operation  of  the  proviso  to  the  act  of  March 
9th  must  be  restricted  to  two  classes  of  proceedings:  (1) 
Proceedings  for  the  assesspient  of  a  tax  or  special  assess- 
ment, which  at  that  date  were  pending  but  incomplete,  of 
which  it  is  doubtful  if  there  were  actually  any,  and  of  which 
the  act  of  March  6th  took  no  cognizance  whatever.  ( 2 ) 
Proceedings  theretofore  taken  under  the  act  of  1890  for 
the  collection  of  taxes  or  special  assessments,  the  assess- 
ments for  which  had  been  completed  and  payment  of  which 
was  past  due,  of  which  there  might  have  been  some  in- 
stances in  connection  with  taxes  of  1889,  and  previous 
jears.  If  such  proceedings  were  pending,  it  was  entirely 
reasonable  to  except  them  from  the  sweeping  provisions  of 
the  act  of  March  6th. 

In  reaching  this  conclusion  we  may,  perhaps,  be  per- 
mitted to  doubt  whether  a  careful  scrutiny  of  the  language 
of  §  1 19  at  the  time  of  its  passage  would  have  left  this 
matter  to  construction. 

It  results  that  the  action  of  the  superior  court  is  sus- 
tained, and  the  judgment  affirmed. 

Anders,  C.  J.,  and  Hoyt,  Scx)Tt  and  Dunbak,  JJ.,  con- 
cur. 
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P.  Laurendeau,  Appellant^  v.  Peter  Fugelli,  Re- 

spondent. 

PUBLIC  LANDS  —  RAILROAD  LAND  GRANT  —  OCCUPANT  UNDER  RAIL- 
ROAD—REPLEVIN OF  CROPS. 

One  in  possession  of  railroad  lands  under  a  preference  right  of 
purchase  may  maintain  an  action  for  the  recovery  of  crops  grown 
thereon  against  a  trespasser,  although  the  latter,  subsequent  to  his 
forcible  entry,  may  have  filed  a  declaratory  statement  on  such 
lands  as  a  part  of  the  public  domain. 

Appeal  from  Superior  Court,,  Kittitas  County. 

Action  of  claim  and  delivery  by  P.  Laurendeau  against 
Peter  Fugelli,  to  recover  a  crop  of  hay  or  its  value.  The 
land  upon  which  the  hay  was  grown  was  within  the  limits 
of  the  grant  from  the  United  States  to  the  Northern  Pa- 
cilSc  Railroad  Company.  In  February,  1884,  plaintiff  ac- 
quired the  possessory  right  and  the  preference  right  of 
purchase  from  the  railroad  company,  and  occupied  and 
improved  the  land  until  May,  1885.  At  that  time  defend- 
ant tore  down  one  of  the  fences  inclosing  said  land,  and 
entered  and  built  a  house  upon  the  land  and  has  since  held 
forcible  possession  against  plaintiff,  shortly  after  his  forci- 
ble entry  filing  his  declaratory  statement  thereon  under 
the  preemption  laws  of  the  United  States.  Judgment  of 
non-suit,  and  plaintiff  appeals. 

Gilliam  <&  Kauffman^  and  Pruyn  db  Ready^  for  appel- 
lant. 

The  opinion  of  the  court  was  delivered  by 

Scott,  J. — This  case  is  between  the  same  parties,  and 
involves  a  similar  state  of  facts,  as  that  of  Tjaurendeau  v, 
Fugelli^  decided  by  the  supreme  court  of  the  Territory  of 
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Washington,  found  in  the  supplemental  part  of  the  first 
vohime  of  Washington  State  Beports,  at  page  559  (21  Pac. 
Sep.  29 ),  the  action  being  brought  for  a  subsequent  crop 
of  hay  to  the  one  involved  in  the  former  case.  It  is  ad- 
mitted in  this  case,  however,  that  the  respondent  filed  his 
declaratory  statement  upon  the  land  in  question  after  bis 
entry  thereon.  The  same  action  was  taken  by  the  court 
as  in  the  former  case,  plaintiff  being  non-suited.  Respond- 
ent made  no  appearance  upon  the  appeal,  nor  did  he  file 
any  brief. 

Respondent  having  made  a  forcible  entry  upon  the  land 
in  question  which  had  been  settled  upon,  improved  and  in- 
closed by  the  plaintiff,  and  who  was  in  possession  thereof 
at  the  time,  could  obtain  no  rights  therein  by  virtue  of 
such  an  entry.  The  fact  that  he  filed  a  declaratory  state- 
ment thereon  subsequent  to  such  entry  did  not  afford  him 
any  additional  protection  against  the  party  rightfully  in 
possession.  As  against  the  respondent  the  plaintiff  was 
entitled  to  the  land,  and  its  produce.  This  case  must  fol- 
low the  former  one.  The  judgment  of  the  court  below  is 
reversed,  and  the  cause  remanded.  See  Atherton  v,  Fmo- 
ler^  96  U.  S.  513,  and  the  former  case  of  Laurendeau  v. 
Fugdli^  heretofore  cited. 

Anders,  C.  J.,  and  Stiles  and  Dunbar,  J.,  concur. 

HoYT,  J.,  not  sitting. 
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[  No.  472.    Decided  October  20,  1892.] 

Clark-Harris  Company  et  ai,^  Respondents^  v.  D. 
William  Douthitt,  AppelXamt. 

APPEAL  —  DISMISSAL — REINSTATEMENT  OF  APPEAL. 

Where  an  appellant  has  full  notice,  through  the  brief  and  oral 
argument  of  respondent  upon  a  motion  to  dismiss  an  appeal,  of  the 
insufficiency  of  the  certificate  of  a  statement  of  facts,  but  fails  to 
suggest  that  the  certificate  does  not  correspond  with  the  facts  in 
the  case  and  ask  for  relief  against  the  action  of  the  court  below,  he 
cannot,  after  a  judgment  of  dismissal,  have  the  cause  reinstated 
for  the  purpose  of  withdrawing  the  transcript  in  order  to  have  the 
judge's  certificate  amended  to  correspond  with  the  facts. 

Where  an  appellant  has  a  petition  for  rehearing  pending  by 
which  he  seeks  to  reverse  the  action  of  the  appellate  court  in  dis- 
missing his  appeal,  he  cannot  be  heard  upon  a  motion  to  reinstate 
the  cause. 

Appeal  from  Supe}*iar  Courts  King  Comity. 

Turner  cj&  McCutcheon^  for  appellant. 
Fishback^  Hardin  d&  McLean^  for  respoodents. 

The  opinion  of  the  court  was  delivered  by 

Hoyt,  J. — Appellant  moves  to  reinstate  this  cause,  and 
asks  leave  to  withdraw  the  transcript  to  enable  the  judge  of 
the  superior  court  to  amend  his  certificate  thereto,  which 
by  the  judgment  of  this  court  heretofore  rendered  in  the 
cause  had  been  declared  insufficient,  and  on  that  ground 
the  appeal  had  been  dismissed.  A  motion  to  withdi*aw  the 
transcript  in  order  to  enable  a  certificate  of  the  superior 
judge  to  be  amended  to  coiTespond  with  the  facts,  or  for 
any  other  material  correction  of  the  transcript  to  meet  the 
objections  of  the  respondent,  is  a  proper  one  to  be  m*ade, 
and  will,  in  ordinary  cases,  before  the  final  determination 
of  the  cause,  be  granted.  This  rule  of  practice  is  clearly 
shown  by  the  authorities  cited  by  counsel  for  appellant, 
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and  has  been  frequently  recognized  and  laid  down  by  this 
court.     And  had  this  motion  been  made  immediately  after 
the  tiling  of  the  respondent's  brief  in  which  objections  to 
such  certificate  were  raised  it  would  undoubtedly  have  been 
granted  without  any  terms  whatever,  and  even  up  to  the 
time  of  the  final  submission  of  the  cause  it  would,  upon 
proper  suggestion  and  a  sufficient  showing  why  it  had  not 
been  sooner  made,  have  probably  been  granted  upon  such 
reasonable  terms  as  the  court  saw  fit  to  impose.     But  in 
this  case  the  appellant,  after  having  not  only  by  the  brief 
of  respondent,  but  also  by  the  oral  argument  upon  the  mo- 
tion to  dismiss,  had  his  attention  fully  called  to  the  insuf- 
ficiency of  such  certificate,  saw  fit  to  stand  thereon,  and 
failed  to  ask  this  court  for  any  relief  whatever  against  the 
action  of  the  court  below  in  making  the  same,  or  even  to 
suggest  to  this  court  that  the  certificate  did  not  fully  cor- 
respond with  the  facts  in  the  case.     Instead  of  so  doing  he 
awaited  the  decision  of  the  court,  and  when  he  found  that 
it  was  against  him  he  for  the  first  time  sought  to  have  such 
certificate  changed.    Under  these  circumstances  in  our  opin- 
ion he  is  entitled  to  no  relief,  and  the  other  party  is  entitled 
to  have  the  judgment  of  the  court  treated  as  fimil.     To 
hold  otherwise  would  be  to  encourage  a  party  to  an  action 
to  await  the  decision  of  the  court  upon  any  doubtful  prop- 
osition, and  if  against  him  ask  to  be  relieved  therefrom 
by  alleging  facts  which  resolved  such  doubtful  question 
into  a  certainty  in  his  favor.     In  other  words,  it  would 
allow  a  party  in  order  to  save  himself  some  little  trouble 
that  the  exact  facts  might  be  made  to  appear,  to  take  the 
judgment  of  the  court  upon  the  sufficiency  of  the  partial 
statement  of  facts,  and  then  if  such  decision  was  adverse 
to  him  suggest  for  the  first  time  the  additional  facts,  and 
upon  such  suggestion  ask  to  be  relieved  from  the  effect  of 
the  judgment  of  the  court  upon  the  partial  statement  of 
facts  apon  which  he  voluntarily  saw  fit  to  rest  his  case. 

7  —  6  "WAJBH. 
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None  of  the  cases  cited  by  appellant  in  our  opinion  pre- 
sent a  case  of  this  kind,  and  such  a  course  would  in  our 
judgment  be  destructive  of  any  proper  practice  in  a  court 
of  justice.  This,  of  course,  will  be  sufficient  ground  for 
denying  this  motion;  but  there  is  another  ground  which  is, 
if  possible,  more  fatal  to  the  position  of  appellant  than  the 
one  above  suggested.  At  the  date  he  makes  this  motion, 
in  which  he  asks  to  be  relieved  from  the  former  judgment 
of  this  court,  he  has  not  accepted  such  judgment  as  final. 
He  has  at  this  time  pending  in  said  cause  a  petition  for  re- 
hearing, and  upon  well  settled  principles  of  practice,  so 
long  as  he  is  attempting  to  reverse  the  action  of  the  court 
by  a  direct  proceeding  relating  thereto,  he  cannot  be  heard 
in  an  application  to  be  I'elieved  from  the  effect  of  such  de- 
cision.    Motion  denied. 

Anders,  C.  J.,  and  Stiles,  Scx)tt  and  Dunbar,  JJ., 
concur. 


[  No.  644.    Decided  October  20, 1892.] 

T.  J.  CusiCK,  Respondent^  v,  Robert  Beyers,  Ap- 
pellant. 

appeal'  —  ORAL  NOTICE  — TIME  OF  GIVING. 

Notice  of  appeal  given  orally  in  open  court  must  be  given  at  the 
time  of  rendition  of  judgment  in  order  to  be  effective. 

Appeal  frcnn  Superior  Courts  Douglas  County, 

Pendergast  <&  Malloy^  for  appellant. 
Canton^  Berry  cfe  Caton^  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

Scott,  J. — Respondent  moves  to  dismiss  this  appeal 
because  no  notice  thereof  was  given.     Several  days  after 


k. 
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the  rendition  of  judgment  it  appears  by  a  journal  entry 
that  appellant  attempted  to  give  notice  of  appeal  orally  in 
open  court.  The  statute  makes  no  provision  for  such  a 
notice.  A  notice  given  in  open  court  must  be  given  at  the 
time  judgment  is  rendered,  and  it  not  appearing  that  the 
respondent  was  even  present  at  the  time,  or  that  he  had 
any  notice  of  the  appeal  in  fact,  the  motion  to  dismiss 
mast  be  granted. 

Anders,  C.  J.,  and  Stiles,  Dunbar  and  Hoyt,  JJ., 
concur. 


[  No.  666.    Decided  October  20, 1892.] 

J.  N.  GiLBRANSON,  Respondent^  v.  John  N.  Squier,  Ap- 
pellant. 

APPEAL  — ACTION    AT    LAW   TRIED    ON    EQUITY    SIDE  —  STATEMENT 

OF    FACTS. 

Where  a  court  of  equity  obtains  jurisdiction  of  a  cause  for  any 
purpose  it  retains  it  for  all  purposes,  and,  on  appeal,  a  statement 
of  facts  should  be  settled  and  the  evidence  brought  up  as  in  ap- 
peals in  equity  cases. 

Appeal  from  Superior  Courts  Spokane  County, 

Jones  cfe  VoorJvees^  for  appellant. 

Jesse  Arthur^  and  Frcmklin  W,  Knight^  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

Scott,  J. — This  was  an  action  to  reform  a  note,  and 
for  judgment  thereon  for  the  amount  due.  The  action  was 
originally  commenced  as  an  action  at  law,  but  upon  a  mo- 
tion therefor  by  the  defendant  it  was  transferred  to  the 
equity  department  of  the  court.  At  the  trial  the  evidence 
was  first  taken  upon  the  issue  as  to  the  reformation  of  the 
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inHtriiment,  and  the  court  found  it  should  be  reformed. 
At  this  point  the  defendant  demanded  a  trial  by  jury  of 
the  issue  as  to  the  amount  due.  The  court  refused  to  allow 
a  jury,  and  proceeded  with  the  trial  of  the  cause,  and  ren- 
dered judgment  in  favor  of  the  plaintiff,  whereupon  the 
defendant  appealed.  No  statement  of  facts  was  settled, 
nor  any  attempt  made  to  bring  the  evidence  here  as  is  i^e> 
((uired  in  appeals  in  equity  cases,  and  the  respondent  moves 
to  dismiss  the  appeal  for  that  reason.  Appellant  concedes 
it  was  a  proper  case  for  the  equity  side  of  the  court  for 
the  purpose  of  reforming  the  instrument,  but  contends 
that  after  this  issue  was  determined  the  cause  then  stood 
as  an  action  at  law,  and  should  be  treated  as  such,  and,  if 
so,  it  WHS  not  necessary  to  bring  up  the  evidence.  The 
rule  is  well  settled  that  a  court  of  equity  once  having  ob- 
tained jurisdiction  of  a  cause  retains  it  for  all  purposes, 
and  in  accordance  with  the  previous  holdings  of  this  court 
the  motion  to  dismiss  must  be  granted. 

Andkrs,  C  J.,  and  Dunbar,  Hoyt  and  Stiles,  JJ-, 
concur. 


;  No.  TOI.    Decided  October  22,  1H92.  j 

HAKER-lkn'ER  National  Bank,  Iiesj>ondent.  v.  Walter 
HrctWSiiN  AND  John  R.  Reavis,  Appdlants. 

NKiU>TIARLE   IXSTKVMENTS — WAST  OF  CUNSIDBRATION. 

Tho  fact  thai  a  oontraot  for  the  conveyance  of  real  estate  is  not 
aoknon  Unig^i  does  not  show  want  of  coaskieration  for  the  execu- 
tion of  a  prouHj^sory  note  triven  in  i^art  fiayiuent  for  such  real  estate. 

Althoui^h  a  reprt?!$entcition  that  certain  real  estate  is  situated  In 
a  tlosirnb'.o  part  of  a  ivnain  oily,  and  is  of  treat  value,  may  be  false 
and  fmudulf  ni.  it  is  nierv*.y  the  expression  of  an  opinion,  and  tlie 
more  aUccaiion  that  defecdnnts  were  induced  tliereby  to  execute  & 
piv^twisrk^ry  note  for  such  rt\^I  estate,  does  not  show  want  of  consi<i> 
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Appeal  from  Superior  Courts  Spokane  County, 

Jesse  Arthur^  for  appellants. 
McB7*oom  (&  McBroom^  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

HoYT,  J. — This   action   was   brought   to   recover  the 
amount  alleged  to  be  due  upon  a  certain  promissory  note 
given  by  defendants  to  one  Culver,  and  by  him  endorsed 
to  plaintiff.     The  answer  admitted  the  execution  of  said 
note,  but  set  up  by  way  of  defense  ceitain  allegations  re- 
lied upon  by  defendants  to  show  that  the  note  was  given 
without  consideration,  and  void  in  the  hands  of  the  payee, 
and  that  certain  officers  of  plaintiff  were  so  connected  with 
the  transaction  in  which  the  note  was  given  as  to  charge 
them  with  knowledge  of  such  want  of  consideration.    The 
plaintiff  upon  the  pleadings  so  made,  moved  for  judgment 
in  its  favor,  and  excepted  to  the  action  of  the  court  in  de- 
nying such  motion.     The  first  question  presented  to  us  for 
consideration  is  as  to  the  correctness  of  this  ruling.     Two 
things  are  alleged  in  the  answer  to  show  want  of  consider- 
ation  for  the  note.     Firsts  That  the  contract  for  a  deed  for 
the  real  estate  which  was  to  be  conveyed  to  the  defendants, 
for  the  part  payment  of  which  said  note  was  given,  was  not 
acknowledged  and  was,  therefore,  void.     Under  the  de- 
cisions of  this  court  this  objection  is  without  force,  as  we 
have  held  in  several  cases  that  a  contract  for  the  convey- 
ance of  real  estate  was  entirely  valid  without  any  acknowl- 
edgment.   See  Langert  v.  Ross^  1  Wash.  250  ( 24  Pac.  Rep. 
443);   Vail  v.  Tilhnan,  2  Wash.  476  (27  Pac.  Rep.  76).     • 
The  other  fact  relied  upon  to  show  want  of  considera- 
tion was  misrepresentation  as  to  the  land  contracted  to  be 
conveyed.     The  only  direct  allegation  as  to  that  is  that  it 
was  falsely  and  fraudulently  represented  that  said  real  es- 
tate was  situated  in  a  desirable  part  of  the  city  of  Ana- 
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cortes,  and  was  of  great  value.  It  is  nowhere  directly 
alleged  wherein  these  representations  were  false.  It  is 
simply  alleged  that  they  were  false  and  fraudulent,  and 
that  by  reason  thereof  defendants  were  induced  to  execute 
and  deliver  the  note.  These  are  the  only  allegations  in  the 
answer  tending  to  show  any  want  of  consideration.  The 
first,  as  we  have  seen,  is  without  force,  and  in  our  opinion 
the  second  is  equally  so.  The  allegation  is  at  most  simply 
the  expression  of  an  opinion.  As  to  what  was  or  was  not 
a  desirable  part  of  the  city  of  Anacortes  is  purely  a  ques- 
tion of  opinion,  and  the  allegation  that  the  land  was  of 
great  value  is  also  simply  an  opinion.  That  the  expression 
of  such  opinions  by  a  vendor  is  not  such  a  misrepresenta- 
tion as  will  avoid  a  sale  even  although  such  opinions  are 
not  warranted  by  the  facts,  is  too  well  established  to  require 
the  citation  of  authority.  Beside,  if  we  were  to  concede 
that  these  representations  were  sufficient,  yet  there  is  no 
such  direct  statement  of  facts  in  regard  thereto  as  would 
make  such  representations  available  for  the  purpose  of 
avoiding  the  contract.  The  simple  statement  that  such 
representations  were  false  and  fraudulent  in  the  absence  of 
any  statement  of  what  the  real  facts  were  is  a  simple  con- 
clusion of  law,  and  no  issue  of  fact  could  be  made  upon  it. 
The  answer,  then,  was  insufficient  to  constitute  any  defense 
against  the  note  in  the  hands  of  the  payee,  and  for  this 
reason  the  plaintiff  was  not  called  upon  to  show  that  it  was 
an  innocent  purchaser.  This  is  our  conclusion  upon  the 
pleadings.  If,  however,  we  go  beyond  them,  and  examine 
the  proofs  offered  on  the  part  of  the  appellants,  we  find  that 
'they  show  no  facts  sufficient  to  avoid  the  transaction  in 
which  the  note  was  given. 

Upon  the  question  of  the  legality  of  the  contract,  as 
such,  the  proof  simply  shows  that  it  was  not  acknowledged. 
This,  as  we  have  seen,  did  not  affect  its  validity.  As  to 
the  question  of  the  other  false  representations,  the  only 
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proof  tending  in  the  least  degree  to  show  Anything  of  the 
kind  was  a  statement  by  one  of  the  witnesses  that  the  land 
was  not  worth  near  as  much  as  they  supposed  it  was;  that 
it  was  almost  worthless.  Such  statement  on  the  part  of 
the  witness  was  entirely  insufficient  to  avoid  the  contract. 
It  follows  that,  whether  the  case  is  determined  upon  the 
pleadings,  or  upon  the  pleadings  and  proofs,  the  result  will 
be  the  same.  The  presumption  of  consideration  for  the 
note  was  never  overcome.  Hence,  the  argument  on  the 
part  of  the  appellants  as  to  the  duty  of  the  plaintiff,  if  it 
desired  to  rely  upon  its  rights  as  an  innocent  purchaser  in 
such  a  contingency,  is,  although  very  full  and  complete, 
entitled  to  no  consideration  in  this  case. 
The  judgment  must  be  affirmed. 

Anders,  C.  J.,  and  Stiles,  Dunbar  and  Scott,  JJ., 
concur. 
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I.  N.  MUDGETT,  Respondent^  v.  W.  S.  Clay  and  Anna       l^  ^^ 

Clay,  Appdla/nts,  ao  4^ 

STATUTE   OF    FRAUDS  — PART    PERFORMANCE  —  SPECIFIC    PERFORM- 
ANCE—  UNCERTAINTY  OF  CONTRACT  — LACHES. 

Where,  under  a  parol  agreement  to  convey  certain  lots,  they 
were  taken  possession  of,  cleared  and  fenced,  such  possession  and 
improvement  constitute  a  sufficient  part  performance  of  the  con- 
tract to  take  it  out  of  the  operation  of  the  statute  of  frauds. 

Specific  performance  of  a  parol  agreement  for  the  conveyance 
of  land  will  not  be  refused  because  of  a  conflict  of  testimony  con- 
cerning the  exact  terms  of  the  contract,  if,  from  the  whole  evidence 
in  the  ease,  the  contract  can  be  determined  with  reasonable  cer- 
tainty. 

Laches  is  not  a  defense  to  an  action  for  specific  performance 
where  the  evidence  shows  that  payment  of  the  purchase  price  of 
certain  lots  and  the  delivery  of  a  deed  therefor  were  to  be  concur- 
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rent  acts,  as  in  such  case  neither  party  can  put  the  other  in  default 
until  he  himself  has  offered  to  perform. 

Where  a  party  seeking  specific  performance  of  a  contract  to  con- 
vey is  in  possession  of  the  premises  under  an  assertion  of  right, 
mere  lapse  of  time  is  not  prejudicial  to  his  rights. 

Appeal  from  Superior  Courts  Sixohomuh  County, 

Oraddock  cfe  Miller ^  and  Stratton^  Lewis  dk  GUman^  for  ap- 
pellants: 

Where  there  is  a  conflict  as  to  the  t^rms  and  conditions 
of  a  parol  contract  to  convey  real  estate,  or  if  any  of  its 
terms  are  left  in  doubt  and  uncertainty,  a  court  of  equity 
will  not  exercise  its  extraordinary  jurisdiction  to  enforce 
it.  Purcell  v,  Minei\  4  Wall.  513;  Magee  v.  McMcmus^  12 
Pac.  Rep.  461;  Odell  v.  Morin^  5  Or.  96;  Brmon  v,  Lord^ 
7  Or.  302;  Bowen  v.  Warner ^  1  Pin.  600;  Blanchardv.  Mb- 
Dougall^  6  Wis.  165;  May  v.  Cavender^  7  S.  E.  Rep.  489; 
Wilson  V.  Wilson^  6  Mich.  9;  Brmon  v,  Brown^  47  Mich. 
378;  Wright  v.  Wright,  31  Mich.  380. 

Equity  will  refuse  to  interfere  where  there  has  been  a 
long  and  unexplained  delay,  as  in  this  case,  where  over  four 
years  had  elapsed  before  respondent  took  any  steps  to  en- 
force the  contract.  Benedict  v.  Lynch,  1  Johns.  Ch.  378; 
Brashier  v.  Gratz,  6  Wheat.  528;  Taylor  v,  Longworth^  14 
Pet.  172;  King  v.  Hamilton,  4  Pet.  311;  Green  v.  Covil- 
laxid,  10  Cal.  317;  Weber  v.  Marshall,  19  Cal.  448;  Be^/iui 
V.  Snovj,  76  Cal.  590;  Camplell  v.  Hicks,  19  Ohio  St.  433; 
Boston  <k  Maine  R,  R.  v.  Bartlett,  10  Gray,  384;  Merritt 
V,  Bromi,  21  N.  J.  Eq.  401;  Johns  v.  Norris,  22  N.  J.  Eq. 
102;  (PDonnell  v,  Jackson,  69  Cal.  622;  HaughwoxU  v. 
Murphy,  21  N.  J.  Eq.  118;  Brown  v.  Haines,  12  Ohio,  1; 
Henderson  v.  Hicks,  58  Cal.  372. 

Frater  cfe  Coleman,  for  respondent: 

It  is  apparent  from  the  entire  record  in  this  case  that 
both  parties  to  the  action  acquiesced  in  the  lapse  of  time 
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now  complained  of  by  appellants.  Under  such  circum- 
stances lapse  of  time  will  not  defeat  specific  performance. 
Wdch  r.  Whelpley^  28  N.  W.  Rep.  744;  Quinn  v.  Quinn^ 
41  N.  W.  Rep.  316;  Walters  v.  Travis,  9  Johns.  451. 

A  [>aroi  contract  for  the  sale  of  land,  which  contract  is 
partly  performed  by  a  transfer  of  possession  of  the  land  to 
the  purchaser  and  the  erection  of  valuable  improvements 
thereon  by  him,  is  taken  out  of  the  prohibition  of  the 
statute  of  frauds.  Irwin  v.  Dyke^  1  N.  E.  Rep.  913;  liar- 
rison  t\  Polar  Star  Lodge,  5  N.  E.  Rep.  543;  IlanUm  v, 
WUson^  4  N.  W.  Rep.  1031;  Dickman  v.  BirJchaivser,  21  N. 
W.  Rep.  396;  Haines  v.  Spanogle,  24  N.  W.  Rep.  211;  Mar- 
tin t?.  Palterson^  2  S.  E.  Rep.  859;  Slingerland  v,  Slinger- 
land,  39  N.  W.  Rep.  146;  Bums  v.  Fox,  14  N.  E.  Rep.  541. 

The  opinion  of  the  court  was  delivered  by 

Anders,  C.  J. — The  respondent  instituted  this  action 
against  the  appellants  to  enforce  the  specific  performance 
of  a  parol  agreement  to  convey  two  lots  in  the  city  of  Sno- 
homish, described  in  the  complaint.  An  issue  is  raised  by 
the  pleadings  as  to  what  the  contract  was  between  the 
parties.  There  is  a  conflict  as  to  the  time  when  the  agree- 
ment was  made,  and  also  as  to  certain  of  its  terms  and 
conditions,  but  it  is  not  controverted  that  a  contract  was 
entered  into  to  convey  the  land.  And  it  is  fairly  estab- 
lished by  the  evidence  that  the  respondent,  in  pursuance 
of  a  contract  to  convey  to  him  the  premises  in  question, 
entered  upon  and  took  possession  of  the  lots,  cleared  and 
fenced  the  same,  and  has  ever  since  been  in  possession 
thereof,  with  the  knowledge  of  the  defendants,  and  without 
any  objection  on  their  part.  Such  possession  and  improve- 
ment of  the  land  we  think  constitute  a  suflicient  part  per- 
formance to  take  the  case  out  of  the  operation  of  the  statute 
of  frauds. 
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The  first  objection  made  by  the  appellants  is,  that  the 
contract  alleged  by  the  I'espondent  was  not  established  by 
the  evidence  with  sufficient  certainty  to  warrant  the  court 
in  decreeing  a  specific  performance,  and  it,  therefore,  be- 
comes necessary  to  examine  the  testimony  upon  which  the 
court  below  based  its  decision.  Both  parties  agree  upon 
the  price  that  was  to  be  paid  for  the  lots,  the  rate  of  inter- 
est, and  that  no  time  was  fixed  for  the  payment  of  the 
purchase  price.  They  also  agree  that  there  was  but  one 
contract  entered  into  between  them  in  reference  to  the  sale 
and  purchase  of  these  lots.  The  testimony  of  the  respond- 
ent was  to  the  effect  that  the  contract,  although  the  subject 
had  been  pi'eviously  mentioned  at  his  own  house,  was  finally 
consummated  at  the  residence  of  appellants,  in  the  pres- 
ence of  Mrs.  Clay  and  one  Bell,  an  attorney,  at  a  time 
when  the  latter  drew  up  a  deed  for  a  lot  purchased  by  the 
respondent  from  Mr.  Clay,  and  that  the  agreement  was 
that  he  was  to  pay  Mr.  Clay  eighty  dollars  apiece,  or  one 
hundred  and  sixty  dollars  for  the  two  lots,  and  interest 
thereon  at  the  rate  of  one  per  cent,  per  month,  and  that 
nothing  whatever  was  said  about  building  a  house  or  pay- 
ing the  taxes;  that  no  time  was  mentioned  at  which  pay- 
ment was  to  be  made,  but  Mr.  Clay  remarked  that  he  had 
no  need  of  the  money,  and  that  he,  Mudgett,  could  have 
the  use  of  it.  He  further  stated  that  he  paid  sixty  dollars 
for  the  lot  for  which  the  deed  was  made  at  the  time  men- 
tioned, but  when  he  asked,  ''How  about  those  other  two 
lots?"  he,  that  is,  Mr.  Clay,  said  "I  could  have  them  for 
$80  apiece;  that  they  could  not  sell  them  so  cheap;  they 
would  have  to  charge  me  $80  apiece,"  and  that  Mrs.  Clay 
said  she  and  Mr.  Clay  "never  went  back  on  their  word, 
when  I  got  ready  I  could  have  them. ' '  The  testimony  of 
Bell  as  to  what  the  conversation  was  between  the  parties 
at  the  time  alluded  to,  substantially  corroborates  that  of 
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the  respondent.     He  testified  that  when  they  got  through 
with  the  transaction  concerning  the  other  property  — 

''Mr.  Mudgett  says  'how  about  the  other  two  lots?* 
That  was  the  two  lots  back  of  them,  and  Mr.  Clay  says, 
you  can't  have  these  as  cheap  as  those,  and  he  mentioned 
the  price,  I  think  the  price  was  $80.  I  think  that  was  the 
price  agreed  upon  at  the  time.  He  said  he  would  have  to 
ask  him  $80,  and  Mr.  Mudgett  asked  him  if  he  should 
draw  up  some  papers  to  that  effect,  and  he  said  it  was  not 
necessary,  that  his  word  was  good  for  that  amount.  Mr. 
Mudgett  said  he  had  taken  his  word  before  and  it  was  all 
right,  and  Mr.  Clay  had  kept  his  word  all  right,  and  that 
he  was  willing  to  trust  him.  And  Mrs.  Clay  said  you  will 
find  you  can  always  take  our  word,  and  he  said  if  I  get 
those  lots  1  will  clear  them  and  put  them  into  garden. 
Mr.  Clay  said  all  right,  and  said  he  could  have  them  for 
^80  a  lot  and  interest  on  the  money.  I  don't  remember 
the  rate  of  interest,  whether  it  was  one  per  cent,  or  ten, 
and  any  way  Mr.  Mudgett  was  to  go  ahead  and; clear  up 
the  lots." 

The  witness  further  testified  that  Mrs.  Clay  said  "You 
need  not  be  afraid  to  take  our  word."  And  also  that 
nothing  was  said  at  that  time  about  building  a  house.  The 
date  of  that  conversation,  as  shown  by  reference  to  the 
deed  then  executed,  was  November  19, 1886.  On  the  other 
hand,  both  of  the  appellants  testified  that  no  such  conversa- 
tion occurred  and  no  such  contract,  nor  any  other  contract, 
concerning  the  lots  in  controversy  was  made  at  that  time, 
nor  at  any  other  time  in  the  presence  of  Mrs.  Clay.  Mr. 
day  testified  substantially  that  the  bargain  was  made  at 
the  residence  of  the  respondent  in  presence  of  his  wife,  and 
probably  a  child  or  two;  that  Mrs.  Clay  was  not  present, 
and  that  the  respondent  agreed,  in  consideration  of  the 
sale,  that  he  would  build  a  dwelling  house  upon  the  lots, 
but  within  no  specified  time,  and  to  pay  the  taxes  and  the 
interest  annually.  He  also  testified  that  the  agreement 
was  entered  into  in  February,  1888,  which  he  knew  was 
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the  time  because  be  made  a  memorandum  of  tbe  fact  iu  a 
book  about  a  month  afterwards,  and  from  which  he  re- 
freshed his  memory.  It  may  be  observed,  in  passing,  that 
the  defendants  do  not  allege  in  their  answer  the  payment 
of  taxes  as  being  a  part  of  the  contract  with  the  plaintiff. 
The  foregoing  is  substantially  all  of  the  testimony  bearing 
directly  upon  the  terms  of  the  contract  between  these  par- 
ties, although  tlie  defendants  introduced  some  testimony  to 
the  effect  that  in  a  casual  conversation  the  plaintiff  stated 
to  a  witness  that  the  agreement  for  the  lots  was  made  at 
plaintiff's  house,  and  to  another  witness  that  he  wished 
that  Mr.  Clay  had  sold  these  lots  to  him  as  he  might  then 
have  gotten  pay  for  clearing  them. 

It  is  shown  by  the  testimony  that  on  or  about  March  26, 
1891,  and  two  days  before  the  complaint  in  this  action  was 
filed,  the  respondent  offered  to  pay  Mr.  Clay  the  said  sum 
of  one  hundred  and  sixty  dollars  and  interest  thereon  at  the 
rate  of  one  per  cent,  per  month  from  about  the  time  the 
latter  claimed  the  contract  was  made,  but  he  refused  to  re- 
ceive the  money,  or  to  recognize  any  right  whatever  of  the 
respondent  in  or  to  the  premises,  and  declined  to  talk  about 
the  matter  further  than  to  remark  that  respondent  bad  no 
right  or  title  to  the  land,  and  that  he  did  not  want  anything 
to  do  with  him,  or  words  to  that  effect.  No  payments 
were  ever  made  by  the  respondent,  nor  is  it  shown  by  the 
record  that  appellants  ever  called  upon  him  to  pay,  or  ever 
tendered  a  deed  to  him  or  offered  to  execute  one  for  him. 
Upon  this  evidence  the  court  found  the  contract  to  be  as 
alleged  by  the  plaintiff  and  rendered  a  decree  accordingly. 

As  we  have  already  stated,  it  is  claimed  by  the  appellants 
that  the  proof  does  not  justify  the  conclusion  reached  by 
the  court.  It  is  insisted  that  the  terras  of  the  contract  are 
left  in  doubt  by  the  evidence,  and  that,  in  such  cases,  a 
court  of  equity  will  not  grant  the  remedy  of  specific  per- 
formance.    Courts  of  equity  take  cognizance  of  cases  for 
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specific  performance  of  verbal  agreemeDts  to  convey  real 
estate,  by  virtue  of  their  general  jurisdiction  to  relieve 
against  frauds.  They  exercise  their  jurisdiction  in  such 
cases  in  order  to  prevent  a  party  from  escaping  from  the 
obligation  of  his  agi*eement,  on  the  plea  of  the  statute  of 
frauds,  after  the  other  party  to  the  contract  has,  in  good 
faith,  proceeded  so  far  in  the  execution  of  the  agreement, 
that  it  would  be  a  fraud  upon  him  to  give  effect  to  the 
statute.  But  the  court  cannot  ascertain  whether  or  not  a 
party  would  be  defrauded  by  not  decreeing  specific  per- 
formance until  the  contract  sought  to  be  enforced  has  been 
clearly  and  satisfactorily  established.  A  mere  conflict  of 
testimony,  however,  is  not,  of  itself,  a  sufficient  ground  for 
refusing  relief.  It  is  sufficient  if,  from  the  whole  evidence 
in  the  case,  the  contract  can  be  determined  with  reasonable 
certainty.  It  is  the  duty  of  the  court  to  ascertain,  if  it 
can,  what  the  terms  of  the  contract  really  are,  although 
the  evidence  may  be  somewhat  conflicting.  Pomeroy  on 
Contracts,  §  137. 

Now  in  this  case  the  defendants  allege  in  their  answer 
that  the  plaintiff  not  only  agreed  to  pay  the  purchase  price 
and  interest  as  alleged  in  the  complaint,  but  also  promised 
to  build  a  ^^good  and  suitable  dwelling  house"'  upon  the 
premises  immediately  after  the  date  at  which  the  contract 
was  made.  Upon  this  point  the  testimony  of  the  respect- 
ive parties  is  directly  in  conflict.  The  court,  probably  in- 
fluenced by  the  testimony  of  Bell,  a  disinterested  witness, 
found  that  the  conti*act  between  the  parties  was  that  set 
forth  in  the  complaint,  and  we  are  not  prepared  to  say,  in 
view  of  the  whole  evidence,  that  the  court  should  have 
found  otherwise.  To  the  claim  of  counsel  for  the  appel- 
lants that  the  respondent  was  to  pay  the  interest  annually, 
and  to  pay  the  taxes  upon  the  lots,  it  is  a  sufficient  answer 
to  say  that  the  contract  set  up  by  the  defendants  in  their 
pleadings  is  wholly  silent  as  to  both  of  these  matters.     In 
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other  words,  the  proof,  in  these  particulars^,  does  not  cor- 
respond with  the  allegations  of  the  answer  as  to  what  the 
contract  was. 

It  is  next  insisted  that  the  respondent  has  slept  too  long 
upon  his  rights,  if  he  ever  had  any,  to  be  entitled  to  the  aid 
of  the  court.  It  is  said  to  be  the  settled  rule  that  a  court 
of  equity  will  not  compel  the  specific  performance  of  a 
contract  in  favor  of  one  who  has  not  been  diligent  in  per- 
forming his  own  part  of  the  contract.  But  what  lapse  of 
time  is  necessary  to  render  a  demand  ''stale"  depends 
largely  upon  the  facts  and  circumstances  of  each  particu- 
lar case.  If  an  unreasonable  time  has  elapsed  without  a 
sufficient  excuse  being  shown,  a  court  of  equity  will  not 
interfere  to  enforce  a  specific  performance.  But  it  is  also 
a  settled  rule  that  a  defendant  who  desires  to  rely  upon 
the  plaintifTs  delay  as  a  ground  for  defeating  the  action 
must  have  been  willing,  prompt  and  diligent  in  performing 
his  part  of  the  agreement.  As  above  stated,  there  is  no 
testimony  in  this  case  that  the  appellants  ever  called  upon 
the  respondent  to  pay  any  part  of  the  purchase  price,  or 
ever  offered  or  tendered  him  a  deed  to  the  premises.  It 
would  appear  from  the  evidence  that  payment  of  the  pur- 
chase price  and  the  delivery  of  the  deed  were  to  be  concur- 
rent acts;  and  in  such  cases  neither  party  can  put  the  other 
in  default  until  he  himself  has  offered  to  perform.  '  Neither 
party  can  complain  of  the  other  doing  nothing  so  long  as 
he  himself  has  done  nothing.  Leaird  v.  Smithy  44  N.  Y. 
618;  Orabtree  v.  Leein^B^  53  111.  526;  Fry  on  Specific  Per- 
formance, §  1080. 

Another  reason  why  the  delay  in  this  case  should  not 
bar  the  right  of  the  respondent  to  have  the  contract  spe- 
cifically executed  is,  that  the  respondent  was  in  possession 
of  the  pi'emises  in  dispute  under  an  assertion  of  right. 
Under  such  circumstances  the  rule  in  courts  of  equity  is 
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that  the  mere  lapse  of  time  is  not  prejudicial  to  the  rights 
of  the  plaintiff.     Pomeroy  on  Contracts,  §  4:04. 

It  is  alleged  in  the  answer  that  the  contract  was  mutu- 
ally rescinded  long  prior  to  the  commencement  of  this  ac- 
tion, but  there  is  no  proof  of  any  such  fact.  The  most 
that  can  be  said  is,  that  it  is  a  disputed  question  whether 
Mr.  Clay  told  the  respondent  some  six  months  before  the 
action  was  brought  that  he  had  forfeited  the  contract. 
But  if  that  is  true  it  does  not  prove  a  rescission  of  the  con- 
tract as  alleged.  If  the  appellants  intended  to  put  an  end 
to  the  contract  they  should  have  notified  the  respondent  to 
pay  the  purchase  price  within  a  reasonable  time,  or  the  con- 
tract would  be  forfeited.  Upon  such  notice,  respondents 
themselves  not  being  in  default,  the  agreement  might  have 
been  forfeited.  But  no  mere  arbitrary  notice  could  have 
that  effect.   2  Warvelle  on  Vendors,  823,  824. 

It  is  further  contended  by  appellants  that  the  real  estate 
involved  in  this  controversy  is  community  property,  and 
that  the  agreement  was  made  by  the  husband  without  the 
knowledge  or  consent  of  the  wife,  and  is  therefore  abso- 
lutely void.  It  is  alleged  in  the  answer  that  the  land  was 
the  community  property  of  the  defendants,  but  we  see 
nothing  in  the  evidence  showing  either  when  or  how  it  was 
acquired.  But  if  there  were  such  evidence  it  would  be  of 
no  avail  in  favor  of  appellants.  Aside  from  the  testimony 
on  behalf  of  the  respondent  that  Mrs.  Clay  was  present  at 
the  time  the  agreement  was  made,  and  assented  to  it,  she 
herself  testifies  that  she  knew  that  the  respondent  had 
claimed  to  own  the  lots  for  nearly  four  years,  but  never 
objected  or  said  anything  against  it  because  she  was  not 
asked  to  do  so.  Under  the  circumstances  she  cannot  be 
heard  to  interpose  the  objection  now.  But  we  need  not 
base  our  conclusion  on  the  ground  of  her  mere  knowledge 
that  the  respondent  claimed  the  property  as  his  own  with- 
out objection  on  her  part,  as  it  seems  from  the  testimony 
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that  she  was  a  party  to  the  contract,  and  should  therefore 
be  bound  by  it. 

Appellants  also  claim  that  the  cause  of  action  is  barred 
by  the  statute  of  limitations.  But  the  objection  was  not 
raised  in  the  court  below,  and  therefore  cannot  be  enter- 
tained here.  There  are  some  other  points  made  in  the 
brief  of  the  learned  counsel  for  the  appellants  which  we 
need  not  notice  further  than  to  state  that,  in  our  opinion, 
they  are  untenable. 

The  judgment  of  the  court  below  is  affirmed. 

Stiles,  Hoyt,  Dunbar  and  Scott,  JJ.,  concur. 
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Cora  M.  Fitzgerald,  Respondent^  v.  School  District 
No.  20  OF  Spokane  County,  Washington,  et  al.^  Ap- 
pellants, 


SCHOOLS  AND  SCHOOL  DISTRICTS  —  EMPLOYMENT  OP  TEACHER  — 
ACTION  FOR  SALARY  — PLEADING  —  EVIDENCE  —  TEACHER'S  CER- 
TIFICATE. 

In  an  action  to  recover  for  services  as  a  school  teacher,  from 
which  position  plaintiff  was  discharged  before  the  expiration  of 
her  term  of  employment,  where  the  allegations  of  the  complaint 
regarding  her  employment  by  the  school  directors  are  admitted  by 
the  answer,  proof  as  to  the  manner  of  employment  is  unnecessary, 
and  errors  committed  by  the  court  in  the  admission  of  evidence  to 
prove  her  employment  are  immaterial. 

In  such  an  action,  the  introduction  by  plaintiff  of  a  document 
which  is  in  form  a  regular  first  grade  teacher's  certificate,  signed 
by  the  county  superintendent  of  schools  and  two  examiners,  dated 
September  1,  1890,  and  effective  for  a  period  more  than  covering 
the  time  of  her  employment,  and  which  she  states  was  delivered  to 
her  by  the  county  superintendent  as  a  teacher's  certificate,  isprsma 
facie  proof  of  her  possession  of  a  certificate  entitling  her  to  teach 
at  the  time  she  was  employed. 
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Appeal  from  Superior  Courts  Spokane  Cownty. 

Jones  i&  Voorhees^  and  AUen  <&  Hvnkle^  for  appellant. 
Knight  cfe  Hopkins^  and  Jesse  Arthur^  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

Stiles,  J. — The  force  of  the  points  made  by  the  appel- 
lants in  this  case,  excepting  one,  is  entirely  obviated  by 
reference  to  the  pleadings.  The  third  paragraph  of  the 
complaint  alleged  that  on  the  8th  day  of  September,  1890^ 
the  plaintiff  and  the  school  directors  mutually  agreed  that 
plaintiff  should  serve  the  district  as  school  teacher,  at  the 
city  of  Cheney,  and  that  she  should  be  employed  as  teacher 
for  the  term  of  one  school  year,  commencing  on  the  8th 
day  of  September,  at  a  monthly  salary  of  5^45.00.  The 
third  paragraph  of  the  answer  admitted  the  allegations  of 
the  employment  alleged  in  the  complaint.  In  this  state  of 
the  pleadings  it  was  not  necessary  for  the  plaintiff  to  offer 
any  proof  as  to  the  manner  of  employment,  and  therefore 
such  errors,  if  any,  as  the  court  may  have  made  in  connec- 
tion with  the  plaintiff's  attempt  to  prove  an  employment 
in  writing  were  immaterial,  as  was  also  the  remark  of  the 
court  in  the  presence  of  the  jury  that  the  plaintiff  was  em- 
ployed to  teach,  which  was  objected  to. 

The  point  that  plaintiff  was  not  shown  to  have  been  the 
possessor  of  a  certificate  entitling  her  to  teach  at  the  time 
she  was  employed  is  not  well  taken.  She  produced  a  docu- 
ment which  was  in  form  a  regular  first  grade  certificate, 
dated  September  1,  1890,  and  good  for  three  years,  signed 
by  the  county  superintendent  of  schools  and  two  examiners. 
She  was  not  able  to  say  that  she  saw  the  cei*tificate  signed, 
nor  did  she  attempt  to  prove  the  signatures  of  the  superin- 
tendent and  committee,  but  she  stated  that  the  paper  was 
delivered  to  her  by  the  superintendent  as  a  teacher's  cer- 
tificate. We  think  that,  prima  facie^  the  court  was  en- 
titled to  presiune  that  it  was  a  regular  certificate. 

8—5  WASH. 
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The  question  whether  the  board  of  directors  of  the  dis- 
trict were  authorized  by  the  facts  of  the  case  to  discharge 
the  respondent  after  she  had  taught  the  school  two  months 
under  her  contract  for  a  nine  months^  temi  was  fairly  sub- 
mitted to  the  jury,  and  we  are  not  in  any  wise  disposed  to 
disturb  their  finding. 

No  point  was  made  in  the  court  below  on  the  failure  of 
the  respondent  to  appeal  from  the  order  of  the  board  of 
directors  discharging  her,  in  accordance  with  Gen.  Stat., 
§  797,  and  it  cannot,  therefore,  be  raised  here  for  the  first 
time. 

Judgment  will  he  affirmed. 

Anders,  C.  J. ,  and  Scott,  Hoyt  and  Dunbar,  J  J. ,  con- 
cur. 


[  No.  573.    Decided  October  25, 1892.] 

Alma  Newport,  Appellant,  v.  W.  R.  Newport,  E.  J. 
Dyer  and  Merrick  L.  Cheney,  Bespondents, 

decedent's    estates  —  settlement    out     OF    COURT  —  CONSTRUC- 
TION  OF  WILL  —  PAYMENT  OF    DEBTS   AND    LEGACIES  —  PRIORITY. 

Dnder  the  statutes  of  this  state  (Code  1881,  §1443;  Code  Proc. 
§955),  where  a  testator  provides  by  will  that  the  trustees  of  his  es- 
tate shall  manage  and  settle  the  estate  in  the  manner  directed  in  his 
will  without  the  intervention  of  the  court  having  probate  jurisdic- 
tion, the  power  of  such  trustees  is  derived  from  the  will  and  their 
duty  prescribed  by  it,  and,  so  long  as  they  faithfully  comply  with  its 
provisions,  their  acts  cannot  be  called  in  question  by  any  court. 

Where  one  item  in  a  will  directs  the  trustees  of  the  estate  **to 
sell,  transfer  or  assign  any  of  [  the  testator's  ]  real  or  personal  prop- 
erty, chattels,  effects  or  choses  in  action,  and  to  apply  the  proceeds 
to  the  payment  of  [the  testator's]  debts,  should  the  same  be  found 
necessary  to  their  speedy  payment  and  settlement,"  and  another 
item  directs  the  trustees  to  collect  the  income,  rents,  issues  and 
profits  of  the  estate  as  the  same  may  accrue  or  be  due  and  payable, 
and  pay  same  over  to  certain  beneficiaries  at  least  once  in  three 
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months  daring  a  period  of  ten  years,  during  which  the  estate  is  to 
be  held  in  trust  prior  to  distribution  to  devisees  and  legatees,  it  is , 
plain  that  the  intent  of  the  testator  was  to  have  the  income,  rents 
and  profits  of  his  estate  distributed  to  the  beneficiaries  named,  and 
the  trustees  have  no  authority  to  divert  such  income,  etc.,  to  the 
payment  of  the  debts  of  the  estate,  ample  provision  having  been 
made  therefor  by  the  will. 

Appeal  frorrh  Superior  Courts  Spokane  County, 

H,  M.  Stephens^  for  appellant. 
Jones  cfe  Voorhees^  for  respondents. 

The  opinion  of  the  court  was  delivered  by 

Anders,  C.  J. — On  September  23, 1891,  one  Edward  J. 
Brickell  died  testate  in  the  county  of  Spokane,  in  this  state, 
leaving  property  and  estate  in  said  county  of  the  alleged 
value  of  about  $1,000,000.     The  testator,  by  his  will,  ap- 
pointed  the  respondents  trustees  of  his  estate,  and  em- 
powered and  directed  them  to  take  possession  and  control 
thereof,  without  giving  bonds  for  the  faithful  performance 
of  their  trusts,  and  to  manage  and  settle  the  same  without 
any  other  or  further  intervention  of  the  probate  court  than 
to  admit  the  will  to  probate,  and  to  receive,  settle  and  ap- 
prove the  accounts  of  said  trustees,  and  award  them  their 
compensation  and  commissions  in  the  manner  in  said  will 
described.     The  will  was  duly  admitted  to  probate  by  the 
superior  court  of  Spokane  county  on  the  20th  day  of  Octo- 
ber, 1891,  but,  in  accordance  with  the  directions  of  the  tes- 
tator, no  letters  testamentary  were  issued  to  the  respondents, 
or  either  of  them. 

Ever  since  the  will  was  probated  the  respondents  have 
been  in  possession  and  control  of  the  estate  of  the  testator, 
and  have  collected  the  income,  rents,  issues  and  profits 
thereof,  amounting  to  about  $800  per  month,  and  applied 
the  same  in  payment  of  the  claims,  debts  and  demands 
against  the  deceased  and  his  estate  at  the  date  of  his  death, 
and  have  failed  and  refused  to  distribute  or  pay  the  same 
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to  the  legatees  and  distributees  named  in  said  will,  although 
demand  therefor  has  been  made  for  such  distribution  and 
payment  by  said  legatees  and  distributees.  The  respond- 
ents have  managed  the  estate  entrusted  to  them  by  the  de- 
ceased without  reference  to  the  requirements  of  the  law 
applicable  in  regular  administration  of  estates,  respecting 
publication  of  notice  to  creditors,  and  the  presentation  of 
claims  against  the  estate  for  the  approval  of  the  couit  be- 
fore payment,  but  in  so  doing  they  have  followed  implicitly, 
as  they  conceive,  the  directions  of  their  testator  as  set  forth 
in  the  will.  They  have  filed  no  account  in  the  superior 
court  of  Spokane  coqnty,  nor  rendered  an  account  of  their 
receipts  and  disbursements,  or  any  statement  pertaining  to 
said  property  and  estate,  to  the  legatees  and  distributees 
named  in  said  will.  No  fraud  or  intentional  malfeasance 
or  misfeasance  is  charged  against  the  respondents. 

This  action  was  brought  by  appellant,  who  is  a  daughter 
of  said  testator,  and  a  legatee  named  in  said  will,  for  the 
purpose  of  requiring  the  respondents  to  apply  for  and  se- 
cure letters  testamentary  upon  said  estate,  and  to  regularly 
administer  the  same  according  to  the  general  law  pertain- 
ing thereto,  and  to  pay  over  all  the  income,  rents,  issues 
and  profits  of  said  estate  to  the  legatees  named  in  said  will, 
at  least  once  every  three  months,  and  to  prohibit  them  from 
applying  any  portion  thereof  to  the  satisfaction  or  pay- 
ment of  any  claims  or  demands  against  said  deceased  or 
his  estate,  and  to  file  annual  accounts  and  exhibits  in  the 
superior  court  of  said  county.  A  demurrer  was  interposed 
to  the  complaint  on  the  ground  that  it  does  not  state  a 
cause  of  action,  which  demurrer  was  sustained,  and  judg- 
ment dismissing  the  action  and  for  costs  against  the 
appellant  was  rendered,  to  reverse  which  this  appeal  is 
prosecuted. 

There  are  but  two  questions  for  our  determination  in 
this  case.     FivBt^  Are  the  respondents  legally  authorized  to 
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manage  and  settle  the  testator's  estate,  in  the  manner  di- 
rected in  his  will,  without  the  intervention  of  the  court 
having  probate  jurisdiction?  Secorid^  Are  the  respondents 
authorized  by  the  provisions  of  the  will  to  pay  the  debts 
of  the  deceased  out  of  the  income  of  the  estate,  or  is  it 
their  duty  to  pay  over  such  income,  or  rents,  issues  and 
profits  to  the  legatees  nam^  in  the  will  during  the  time 
specified  therein^ 

It  is  clear  to  our  minds  that  the  first  question  must  be 
answered  in  the  affirmative.  That  the  will  was  made  under, 
and  with  special  reference  to,  the  provisions  of  §  1443  of 
the  Code  of  1881  ( Code  Proc.  §  956  ),  there  can  be  no  doubt, 
as  it  is  so  stated  in  the  first  item  thereof.  That  section 
provides,  among  other  things,  as  follows: 

*'In  all  cases  where  it  is  provided  in  the  last  will  and 
testament  of  the  deceased  that  the  estate  shall  be  settled 
in  a  manner  provided  in  such  last  will  and  testament,  and 
that  letters  testamentary  or  of  administration  shall  not  be 
required,  it  shall  not  be  necessary  to  take  out  letters  testa- 
mentary or  of  administration,  except  to  admit  to  probate 
such  will  in  the  manner  required  by  existing  laws,  and  after 
the  probate  of  such  will,  all  such  estates  may  be  managed 
and  settled  without  the  intervention  of  the  probate  coui*t, 
if  the  said  last  will  and  testament  so  provides.^' 

The  provisions  of  the  above  statute  are  plain  and  ex- 
plicit, and  we  see  no  reason  why  full  force  and  effect 
should  not  be  given  to  it,  in  all  cases  coming  clearly  within 
its  terms.  The  Revised  Statutes  of  Texas  of  1888  (art. 
1942)  contain  a  provision  quite  similar  to  our  statute,  and 
which  the  supreme  court  of  that  state,  in  several  decisions 
cited  in  the  brief  of  respondents,  have  construed  and  up- 
held. In  Lumpkin  r.  Smithy  62  Tex.  261,  it  was  held 
that,  where  a  will  is  made  under  the  statute,  and  the  ex- 
ecutor has  qualified  as  therein  required,  the  estate  is  with- 
drawn from  the  jurisdiction  and  control  of  the  county 
court.     See  also  Dwyer  v.  Kalteyer^  68  Tex.  664  (6  S.  W. 
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Rep.  75 ).  In  this  case  we  have  no  doubt  that  the  repond- 
ents  can  do  anything  which  an  ordinary  executor  could  do 
in  honestly  administering  the  testator's  estate,  free  from 
the  control  or  supervision  of  the  superior  court  Their 
power  is  derived  from  the  will,  and  their  duty  prescribed 
by  it,  and,  so  long  as  they  faithfully  comply  with  its  pro- 
visions, their  acts  cannot  be  called  in  question. 

Coming  now  to  the  second  question  to  be  determined, 
we  may  say  that  we  agree  with  the  learned  counsel  for  the 
respondents  that  before  an  executor  can  safely  pay  over 
legacies  of  any  description,  he  must  settle  or  provide  for 
the  adjustment  of  all  valid  legal  claims  against  the  estate. 
But  it  does  not  necessarily  follow  from  this  that  the  debts 
may  be  paid  in  a  manner  other  than  that  specified  by  the 
testator.  It  is  a  general  rule  in  the  construction  of  wills 
that  the  intention  of  the  testator  must  govern,  and  that  in- 
tention must  be  ascertained  from  the  will  itself.  In  mak- 
ing this  will  the  deceased  seems  to  have  had  two  things 
prominently  before  his  mind,  namely,  to  pay  his  debts, 
and  to  provide  for  the  support,  maintenance  ^nd  education 
of  certain  legatees  named  therein,  nearly  all  of  whom  were 
his  children  or  grandchildren.  The  provision  of  the  will 
in  respect  to  the  payment  of  debts  is  as  follows: 

'^I  direct  that  my  said  trustees  pay  all  my  just  debts 
which  may  be  due  and  owing  in  the  State  of  Washington, 
as  soon  as  possible  after  my  death,  and  that  they  apply  to 
the  payment  thereof  any  ready  money  which  may  be  on 
hand  in  my  estate  in  said  State  of  Washington,  or  if  there 
should  not  be  sufficient  ready  money  on  hand  for  this  pur- 
pose, then  that  they  apply  to  the  payment  thereof  in  their 
discretion,  either,  first,  any  of  my  personal  property,  effects 
or  assets,  directly,  or  the  proceeds  of  the  sale  thereof,  sav- 
ing and  excepting,  however,  my  stock  in  the  Trader^ s  Na- 
tional Bank  of  Spokane  Falls,  which  stock  I  desire  to 
remain  and  be  preserved  intact,  so  far  as  possible,  for  the 
purpose  of  carrying  out  the  remaining  provisions  of  this 
trust,  or  secondly,  any  of  my  real  property  situated  in  said 
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State  of  Washington,  and  I  hereby  confer  full  power  on  my 
said  trustees,  in  their  discretion,  to  sell,  transfer  or  assign 
any  of  my  real  or  personal  property,  chattels,  effects  or 
choses  in  action  above  described,  and  to  apply  the  proceeds 
of  such  sale,  transfer  or  assignment  to  the  payment  of  such 
debts,  should  the  same  be  found  necessary  to  their  speedy 
payment  and  settlement." 

This  direction  is  clear  and  explicit,  and  could  not  well 
be  .misunderstood.  All  of  his  property,  except  certain 
bank  stock,  is,  in  effect,  appropriated,  if  necessary,  to  the 
payment  of  all  just  debts  by  the  testator.  It  was  there- 
fore the  first  duty  of  the  respondents  to  carry  out  and  exe- 
cute this  provision  of  the  will. 

By  the  terms  of  the  will  the  trustees  are  to  manage  and 
control  the  estate  for  a  period  of  ten  years  from  and  after 
the  death  of  the  deceased,  and,  during  that  time,  they  were 
directed  to  collect  and  receive  the  income,  or  rents,  issues 
and  profits  of  the  estate,  and  pay  the  same  over  to  the  bene- 
ficiaries named,  in  the  manner  therein  set  forth.  The  lan- 
guage of  the  will  as  to  payment  of  legacies  is  as  follows: 

''I  direct  that  they  collect  such  income,  rents,  issues  and 
profits  from  time  to  time  as  the  same  may  accrue  or  be  due 
and  payable,  and  that  they  pay  over  to  my  said  benefici- 
aries, hereinafter  named,  as  and  when  said  income  or  rents, 
issues  and  profits  are  received,  but  as  often  in  any  event  as 
once  every  three  months,  if  the  same  should  be  found  prac- 
ticable, I  desiring  to  avoid  any  accumulation  of  income; 
but  foreseeing  from  the  scattered  character  of  my  estate 
that  it  will  be  highly  inconvenient,  if  not  impracticable,  for 
my  trustees  to  make  any  division  or  payments  of  the  in- 
come to  my  beneficiaries  oftener  than  once  every  three 
months." 

Following  this  is  a  detailed  statement  of  how  the  said 
income,  so  collected,  is  to  be  divided  and  distributed,  which 
need  not  be  here  set  forth. 

From  the  foregoing  provisions  of  the  will,  as  well  as 
others  that  might  be  mentioned,  it  seems  evident  that  it 
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was  the  inteDtion  of  the  testator  that  his  debts  should  be 
speedily  paid  out  of  the  money  and  property  on  hand  at 
the  time  of  his  death,  and  that  the  income  arising  from  the 
remainder  should  l)e  collected  and  regularly  paid  over  every 
three  months  to  the  beneficiaries  designated,  for  a  period 
of  ten  years,  after  which  the  whole  estate  is  to  go  to  the 
ultimate  devisees  in  the  manner  particularly  provided 
therein.  The  testator  assumed  to  stand  in  loco  parentis  as 
to  the  legatees  mentioned  in  the  will,  and  seems  to  have 
been  extremely  solicitous  that  they  should  be  provided  for, 
and  for  that  purpose  set  apail  the  income  of  his  estate  for 
a  definite  and  ample  time,  and  authorized  the  use  of  no 
part  of  it  for  any  other  purpose  whatever  except  the  pay- 
ment of  the  necessary  expenses  of  administration  in  the 
discretion  of  respondents.  It  may  work  a  great  hardship 
upon  these  legatees,  especially  the  children  who  need  edu- 
cation as  well  as  maintenance,  to  withhold  from  them  the 
allowance  set  apart  for  them  by  their  relative  and  bene- 
factor, and  it  should  not  be  done  if  possible  to  l)e  avoided. 

It  being  admitted  by  the  demurrer  that  the  respondents 
have  failed  to  pay  over  the  same  in  accordance  with  the  direc- 
tions of  their  testiator,  that  they  have  used  the  said  income 
in  payment  of  debts  against  the  estate  otherwise  provided 
for,  and  that  they  have  not  filed  accounts  of  their  trusteeship 
at  the  times  and  in  the  manner  prescribed  by  the  will,  we 
are  of  the  opinion  that  the  complaint  states  a  cause  of 
action. 

The  judgment  is,  therefore,  reversed,  and  the  cause  re- 
manded to  the  court  below,  with  directions  to  overrule  the 
demurrer. 

Stiles^  Scott,  Dunbar  and  Hoyt,  JJ.,  concur. 
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[No.  665.    Decided  October  2S,  1892.] 

John  Sengfelder,  Respondents  v.  Mutual  Life  Insur- 
ance Company  of  New  York,  Appellant, 

INSURANCE  —  ACTION    TO  RECOVER    MONEY  PAID  —  PLEADING  COR- 
PORATE CHARACTER  —  AUTHORITY   OF  AGENT  — EVIDENCE. 

In  an  action  against  an  insurance  company  to  recover  a  pre- 
mium paid,  the  fact  that  defendant  pleads  an  affirmative  defense, 
setting  up  the  issuance  of  a  policy  by  it  in  return  for  such  premium 
money,  is  a  sufficient  admission  of  defendant's  corporate  capacity 
to  waive  allegation  and  proof  by  the  plaintiff  on  that  point. 

The  fact  that  a  person  is  an  agent  of  an  insurance  company  for 
the  purpose  of  receiving  applications  for  insurance  is  sufficient  proof 
of  his  authority  to  act  for  the  company  in  the  receipt  of  premium 
money. 

Where  an  insurance  company,  in  an  action  against  it  to  recover 
money  paid  as  a  premium  on  a  $5,000  policy,  alleges  in  its  answer 
that  the  contract  was  for  a  $10,000  policy,  which  was  delivered  with 
the  understanding  that  after  the  first  year  it  should  be  reduced  to 
one  for  $5,000,  at  the  option  of  the  insured,  it  is  not  error  to  allow 
plaintiff  to  introduce  in  evidence  a  written  instrument  wherein  a 
demand  was  made  by  the  company  upon  plaintiff  for  payment  of 
the  second  year's  premium  on  the  $10,000  policy. 

Appeal  from  Superior  Courts  Spokane  County, 

F.  T,  Posts  for  appellant. 

Turner^  Graves  (&  McKinstrys  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

HoYT,  J. — PlaintiflF  brought  this  action  to  recover  of  the 
defendant  a  certain  sum  of  money  which  he  had  paid  to 
one  Leadbetter,  as  the  first  annual  premium  upon  a  policy 
of  insurance  upon  his  life  for  the  sum  of  five  thousand  dol- 
lars, to  be  thereafter  issued  by  the  defendant.  The  ground 
upon  which  he  sought  to  recover  this  premium  back  was 
tiiat  the  defendant  had  failed  to  approve  his  application, 
and  issue  him  a  policy  as  required  by  the  terms  of  his  ap- 
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was  the  intention  of  the  testator  that  his  debts  should  be 
speedily  paid  out  of  the  money  and  property  on  hand  at 
the  time  of  bis  death,  and  that  the  income  arising  from  the 
remainder  should  l)e  collected  and  regularly  paid  over  every 
three  months  to  the  beneficiaries  designated,  for  a  period 
of  ten  years,  after  which  the  whole  estate  is  to  go  to  the 
ultimate  devisees  in  the  manner  particularly  provided 
therein.  The  testator  as&umed  to  stand  in  loco  parervtis  as 
to  the  legatees  mentioned  in  the  will,  and  seems  to  have 
been  extremely  solicitous  that  they  should  l^e  provided  for, 
and  for  that  purpose  set  apait  the  income  of  his  estate  for 
a  definite  and  ample  time,  and  authorized  the  use  of  no 
part  of  it  for  any  other  purpose  whatever  except  the  pay- 
ment of  the  necessary  expenses  of  administration  in  the 
discretion  of  respondents.  It  may  work  a  great  hardship 
upon  these  legatees,  especially  the  children  who  need  edu- 
cation as  well  as  maintenance,  to  withhold  from  them  the 
allowance  set  apart  for  them  by  their  relative  and  bene- 
factor, and  it  should  not  be  done  if  possible  to  l)e  avoided. 

It  being  admitted  by  the  demurrer  that  the  respondents 
have  failed  to  pay  over  the  same  in  accordance  with  the  direc- 
tions of  their  testator,  that  they  have  used  the  said  income 
in  payment  of  debts  against  the  estate  otherwise  provided 
for,  and  that  they  have  not  filed  accounts  of  their  trusteeship 
at  the  times  and  in  the  manner  prescribed  by  the  will,  we 
are  of  the  opinion  that  the  complaint  states  a  cause  of 
action. 

The  judgment  is,  therefore,  reversed,  and  the  cause  re- 
manded to  the  court  below,  with  directions  to  overrule  the 
demurrer. 

Stiles^  Scott,  Dunbar  and  Hoyt,  J  J. ,  concur. 
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[No.  665.    Decided  October  2S,  1892.] 

John  Sengfelder,  EesponderU^  v.  Mutual  Life  Insur- 
ANCOE  Company  of  New  York,  Appellant. 

IN8UBANCB  —  ACTION    TO  RECOVER    MONEY  PAID  —  PLEADING   COR- 
PORATE CHARACTER  —  AUTHORITY   OF  AGENT  — EVIDENCE. 

In  an  action  against  an  insurance  company  to  recover  a  pre- 
mium paid,  the  fact  that  defendant  pleads  an  affirmative  defense, 
setting  up  the  issuance  of  a  policy  by  it  in  return  for  such  premium 
money,  is  a  sufficient  admission  of  defendant's  corporate  capacity 
to  waive  allegation  and  proof  by  the  plaintiff  on  that  point. 

The  fact  that  a  person  is  an  agent  of  an  insurance  company  for 
the  purpose  of  receiving  applications  for  insurance  is  sufficient  proof 
of  his  authority  to  act  for  the  company  in  the  receipt  of  premium 
monev. 

Where  an  insurance  company,  in  an  action  against  it  to  recover 
money  paid  as  a  premium  on  a  $5,000  policy,  alleges  in  its  answer 
that  the  contract  was  for  a  $10,000  policy,  which  was  delivered  with 
the  understanding  that  after  the  first  year  it  should  be  reduced  to 
one  for  $5,000,  at  the  option  of  the  insured,  it  is  not  error  to  allow 
plaintiff  to  introduce  in  evidence  a  written  instrument  wherein  a 
demand  was  made  by  the  company  upon  plaintiff  for  payment  of 
the  second  year's  premium  on  the  $10,000  policy. 

Appeal  from  Superior  Courts  Spokane  County. 

F.  T.  Post^  for  appellant. 

Turner^  Graves  <&  McKinstry^  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

HoYT,  J. — Plaintiff  brought  this  action  to  recover  of  the 
defendant  a  certain  sum  of  money  which  he  had  paid  to 
one  Leadbetter,  as  the  first  annual  premium  upon  a  policy 
of  insurance  upon  his  life  for  the  sum  of  five  thousand  dol- 
lars, to  be  thereafter  issued  by  the  defendant.  The  ground 
upon  which  he  sought  to  recover  this  premium  back  was 
that  the  defendant  had  failed  to  approve  his  application, 
and  issue  him  a  policy  as  required  by  the  terms  of  his  ap- 
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was  the  intention  of  the  testator  that  his  debts  should  be 
speedily  paid  out  of  the  money  and  property  on  hand  at 
the  time  of  his  death,  and  that  the  income  arising  from  the 
remainder  should  >)e  collected  and  regularly  paid  over  every 
three  months  to  the  beneficiaries  designated,  for  a  period 
of  ten  years,  after  which  the  whole  estate  is  to  go  to  the 
ultimate  devisees  in  the  manner  particularly  provided 
therein.  The  testator  assumed  to  stand  in  loco  parentis  as 
to  the  legatees  mentioned  in  the  will,  and  seems  to  have 
been  extremely  solicitous  that  they  should  be  provided  for, 
and  for  that  purpose  set  apait  the  income  of  his  estate  for 
a  definite  and  ample  time,  and  authorized  the  use  of  no 
part  of  it  for  any  other  purpose  whatever  except  the  pay- 
ment of  the  necessary  expenses  of  administration  in  the 
discretion  of  respondents.  It  may  work  a  great  hardship 
upon  these  legatees,  especially  the  children  who  need  edu- 
cation as  well  as  maintenance,  to  withhold  from  them  the 
allowance  set  apart  for  them  by  their  relative  and  bene- 
factor, and  it  should  not  be  done  if  possible  to  l)e  avoided. 

It  being  admitted  by  the  demurrer  that  the  respondents 
have  failed  to  pay  over  the  same  in  accordance  with  the  direc- 
tions of  their  testiator,  that  they  have  used  the  said  income 
in  payment  of  debts  against  the  estate  otherwise  provided 
for,  and  that  they  have  not  filed  accounts  of  their  trusteeship 
at  the  times  and  in  the  manner  prescribed  by  the  will,  we 
are  of  the  opinion  that  the  complaint  states  a  cause  of 
action. 

The  judgment  is,  therefore,  reversed,  and  the  cause  re- 
manded to  the  court  below,  with  directions  to  overrule  the 
demurrer. 

Stiles^  Scott,  Dunbar  and  Hoyt,  JJ.,  concur. 
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John  Sengfelder,  Respondent^  v.  Mutual  Life  Insur- 
ance Company  of  New  York,  Appellant. 

INSURANCE — ACTION    TO  RECOVER    MONEY  PAID  —  PLEADING  COR- 
PORATE CHARACTER  —  AUTHORITY   OF  AGENT  — EVIDENCE. 

In  an  action  ag^ainst  an  insurance  company  to  recover  a  pre- 
mium paid,  the  fact  that  defendant  pleads  an  affirmative  defense, 
setting  up  the  issuance  of  a  policy  by  it  in  return  for  such  premium 
money,  is  a  sufficient  admission  of  defendant's  corporate  capacity 
to  waive  allegation  and  proof  by  the  plaintiff  on  that  point. 

The  fact  that  a  person  is  an  agent  of  an  insurance  company  for 
the  purpose  of  receiving  applications  for  insurance  is  sufficient  proof 
of  his  authority  to  act  for  the  compan}^  in  the  receipt  of  premium 
money. 

Where  an  insurance  company,  in  an  action  against  it  to  recover 
money  paid  as  a  premium  on  a  $5,000  policy,  alleges  in  its  answer 
that  the  contract  was  for  a  $10,000  policy,  which  was  delivered  with 
the  understanding  that  after  the  first  year  it  should  be  reduced  to 
one  for  $5,000,  at  the  option  of  the  insured,  it  is  not  error  to  allow 
plaintiff  to  introduce  in  evidence  a  written  instrument  wherein  a 
demand  was  made  by  the  company  upon  plaintiff  for  payment  of 
the  second  yearns  premium  on  the  $10,000  policy. 

Appeal  from  Superior  Courts  Spokane  County, 

F.  T.  Post,  for  appellant. 

Turner,  Graves  <&  McKtnstry^  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

HoYT,  J. — Plaintiff  brought  this  action  to  recover  of  the 
defendant  a  certain  sum  of  money  which  he  had  paid  to 
one  Leiidbetter,  as  the  first  annual  premium  upon  a  policy 
of  insurance  upon  his  life  for  the  sum  of  five  thousand  dol- 
lars, to  be  thereafter  issued  by  the  defendant.  The  ground 
upon  which  he  sought  to  recover  this  premium  back  was 
that  the  defendant  had  failed  to  approve  his  application, 
and  issue  him  a  policy  as  required  by  the  terms  of  his  ap- 
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plication.  Defendant  in  its  answer,  after  making  certain 
denials,  alleged  by  way  of  aflSirmative  defense  that  it  had 
delivered  to  the  plaintiff  a  policy  of  insurance  for  the  sum 
of  ten  thousand  dollars,  with  the  understanding  that  at  the 
end  of  the  first  year  it  should  be  reduced  at  the  request  of 
the  plaintiff  to  the  sum  of  five  thousand  dollars.  The 
plaintiff  recovered  a  judgment  for  the  amount  of  the  pre- 
mium paid  by  him,  and  defendant  has  brought  the  case  here, 
and  alleges  three  reasons  why  the  judgment  should  be  re- 
versed. Firsts  Because  it  was  not  alleged  or  proved  that 
defendant  was  a  corporation,  or  any  other  association  or 
body  capable  of  being  sued.  Second^  That  there  was  no 
sufficient  proof  that  Leadbetter  had  authority  to  contract 
for  the  defendant,  or  that  the  money  was  ever  paid  to  the 
defendant.  Thirds  For  error  on  the  part  of  the  court  in 
allowing  a  certain  written  instrument,  wherein  a  demand 
was  made  by  the  defendant  upon  the  plaintiff  for  payment 
of  the  second  year's  premium  on  the  ten  thousand  dollar 
policy,  to  be  introduced  in  evidence. 

As  to  the  first  alleged  error,  we  think  the  answer  of  the 
defendant,  in  which  it  by  way  of  affirmative  defense  Jis- 
serted  the  issuance  of  a  policy  by  it,  was  a  sufficient  admis- 
sion of  its  cx)rporate  capacity.  The  rule  laid  down  by  this 
court  in  the  case  of  Frost  v.  Aiiislie  Lumber  Co,^  3  Wash. 
241  (28  Pac.  Rep.  364),  is  decisive  of  this  question,  for, 
while  it  is  true  that  in  that  case  the  complaint  was  not 
challenged  by  demurrer,  while  in  this  case  it  was,  yet  the 
demurrer  being  general  was  under  the  circumstances  of 
.this  case  waived  by,  the  answer,  and  this  question  must  be 
decided  as  though  it  had  never  been  interposed. 

As  to  the  second  ground,  the  proof  clearly  showed  that 
Ijeadbetter  was  the  agent  of  the  company  for  the  purpose 
of  receiving  applications  for  insurance,  and  we  think  that 
this,  and  the  other  facts  shown  by  the  proofs,  clearly  es- 
tablished his  authority  to  act  for  the  company. 
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The  paper  to  which  the  third  allegation  is  pointed  was 
clearly  entitled  to  be  put  in  evidence.  Under  the  allega- 
tions of  its  answer,  defendant  was  attempting  to  show  the 
delivery  of  the  ten  thousand  dollar  policy  with  the  under- 
standing that  after  the  first  year  it  should  be  reduced  to 
one  for  five  thousand  dollars.  Hence  it  was  competent 
for  plaintiff  to  show  that  the  company,  through  its  proper 
channels,  had  made  a  demand  upon  him  for  the  full  amount 
of  premium  for  the  second  year  upon  the  ten  thousand 
dollar  policy.  The  paper  to  which  objection  was  made 
clearly  tended  to  establish  this  fact.  We  find  no  error  in 
the  record. 

The  judgment  must  be  affirmed. 

Anders,  C.  J.,  and  Stiles,  Dunbar  and  Scott,  JJ., 
concur. 


[  No.  709.    Decided  October  25,  1892.] 

The  State  of  Washington,  on  the  relation  of  Melinda 
C,  Benham^  v.  J.  M.  Armstrong,  Clerk  of  the  Superior 
Court  of  Spokane  County^  Washington, 

mandamus — REFUSAL  OF  CLERK  TO  TRANSMIT  TRANSCRIPT  —  DE- 
FECTIVE APPEAL  BOND. 

Mandamus  will  lie  to  compel  the  clerk  of  the  superior  court  to 
transmit  a  transcript  on  appeal  which  he  withholds  on  the  ijrround 
that  the  appeal  bond  is  defective,  as,  under  Code  Proc,  g  1421,  the 
supreme  court  alone  has  power  to  pass  upon  the  sufficiency  of  the 
bond. 

Original  Application  for  MandaniuB, 

Pmther  cfe  Danaon^  and  Turner^  Graves  cfe  McKinstry^ 
for  relator. 

B,  M.  Herman^  for  respondent. 
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The  opiDion  of  the  court  was  delivered  by 

Scott,  J. — This  is  an  application  for  a  writ  of  ma/n- 
dcmius  commanding  the  respondent  as  clerk  of  the  superior 
court  of  Spokane  county  to  transmit  to  this  court  the  tran- 
script on  appeal  in  the  case  of  Frank  Grippen  against  the 
relator.  The  superior  court  rendered  a  judgment  in  said 
case  against  the  relator,  and  she  gave  a  notice  of  appeal. 
The  amount  of  the  bond  to  be  given  was  fixed  by  the  su- 
perior court,  whereupon  a  bond  was  given  by  the  appellant, 
with  sureties,  who  justified  thereon.  Plaintiff  filed  objec- 
tions to  the  bond  because  of  alleged  insufficiency  of  the 
security,  and  the  clerk  refused  to  send  the  transcript  for 
that  reason,  and  because  he  was  not  satisfied  of  the  sufli- 
ciency  of  the  same. 

The  law  as  it  now  stands  does  not  require  the  appeal 
bond  to  be  approved  by  the  clerk,  as  was  formerly  neces- 
sary. Probably  this  was  due  to  an  oversight,  as  it  is  emi- 
nently proper  that  such  a  bond  should  be  approved  by  an 
officer  of  the  lower  court,  at  least  primarily.  Section  1421 
of  the  Code  of  Procedure  provides  that  if  the  respondent 
believes  the  bond  defective,  or  the  sureties  insufficient,  he 
may  move  the  supreme  court  to  discharge  the  same,  etc. 
And  this  seems  to  be  the  only  means  provided  by  which 
the  respondent  on  appeal  may  contest  the  sufficiency  of  the 
bond  given.  Such  being  the  law  the  application  of  the  re- 
lator must  be  granted,  and  the  writ  will  issue  commanding 
the  respondent  to  certify  the  transcript  to  this  court. 

Anders,  C.  J.,  and  Stiles,  Hoyt  and  Dunbar,  JJ., 
concur. 
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[No.  SOS.    Decided  October  2S,  1892.] 

Louis  Blue,  Bespondent^  v.  J.  H.  McCabe,  Appellant, 

TBIAL  —  NON-SUIT  — COMMENTING  ON  TESTIMONY— CORPORATIONS — 
AUTHORITY  OF  OFFICERS — EVIDENCE — INSTRUCTIONS — VERDICT. 

In  pfUsing  upon  a  motion  for  a  non-suit,  it  is  not  error  for  the 
judge  to  comment  upon  the  testimony  in  the  presence  of  the  jury 
when  the  defendant  has  not  asked  for  tlie  withdrawal  of  the  jury 
from  the  room  during  the  consideration  of  the  motion. 

In  an  action  upon  a  promissory  note  indorsed  and  transferred 
to  plaintiff  by  the  president  and  secretary  of  a  corporation  to  which 
it  was  made  payable,  a  motion  for  non-suit,  on  the  ground  that  no 
authority  of  the  oificers  to  transfer  the  note  had  been  shown,  is 
properly  denied  when  the  testimony  tends  to  show  that  the  maker 
of  the  note,  himself  a  director  in  the  corporation,  requested  plaint- 
iff to  cash  the  note  in  order  that  the  company  might  prosecute  some 
of  its  plans,  and  that  it  was  in  pursuance  of  such  request  that  the 
transfer  was  made. 

The  refusal  of  a  request  to  instruct  that  a  corporation  must  have 
authority  from  its  board  of  directors  in  order  to  transfer  a  note  is 
not  error  when  the  request  is  unaccompanied  by  other  instructions 
sufficient  to  inform  the  jury  that  such  authority  may  be  conferred 
in  many  ways. 

A  verdict  which  finds  for  the  plaintiff  in  a  certain  entitled  cause, 
without  naming  the  defendant  against  whom  judgment  is  sought, 
is  good,  if  the  intention  of  the  jury  can  be  fairly  gathered  from  the 
verdict. 

Appeal  from  Superior  Courts  Spokane  County. 

Jones^  Belt  dt  Quinn^  for  appellant. 

J.  T.  Hamilton^  and  W.  H.  Plummer^  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

Stiles,  J. — In  passing  upon  appellant's  motion  for  a 
non-suit,  the  judge  who  tried  the  cause  remarked  that  the 
testimony  showed  that  the  transfer  of  the  note  sued  on  was 
made  by  the  officers  of  the  Kettle  Falls  Improvement  Com- 
pany. Appellant  complains  of  this  as  a  violation  of  §  16, 
art  4  of  the  constitution,  prohibiting  judges  from  com- 
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menting  upon  the  facts  of  a  case.  We  cannot  assent  to  the 
proposition.  When  counsel  make  a  motion  for  a  non-suit 
they  know  that  it  is  a  challenge  to  the  court  to  determine 
the  suflSciency  of  the  facts  adduced  by  the  plaintiff,  and 
that  in  deciding  the  motion,  the  judge  may  find  it  neces- 
sary to  allude  to  the  evidence.  It  would  be  going  entirely 
too  far  to  hold  that  the  denial  of  the  motion  must  he  lim- 
ited to  the  formal  words,  since  it  is  in  the  highest  degree 
proper  that  the  judge  should  give  his  reasons  for  his 
action.  In  every  such  a  case  counsel  who  fear  the  effect 
of  what  the  judge  may  say  upon  the  jury,  should  secure 
the  absence  of  the  jury  from  the  court  room  during  the 
argument  of  their  motion. 

The  motion  for  non-suit  was  made  on  the  ground  that 
the  plaintiff  had  not  shown  that  the  president  and  secretary 
of  the  Kettle  Falls  Improvement  Company  had  authority 
to  endorse  and  transfer  the  note.  In  denying  the  motion 
the  court  said  it  would  be  assumed  that  the  officers  named 
acted  within  the  scope  of  their  authority.  It  might  be 
questioned  whether  this  ruling  would  stand  the  test  of  rigid 
scrutiny;  but  there  was  then  in  the  case  testimony  tending 
to  show  that  the  maker  of  the  note,  appellant  here,  who 
was  an  officer  of  the  company,  himself  suggested  and  re- 
quested that  Blue  should  cash  the  note  in  order  that  the 
company  might  prosecute  some  of  its  plans,  and  it  was  in 
pursuance  of  appellant's  request  that  the  assumed  transfer 
was  made,  and  the  money  paid.  Therefore  appellant  was 
in  no  position  to  take  advantage  of  a  technical  want  of 
authority  in  the  president  and  secretary. 

A  charge  that  the  corporation  must  have  had  authority 
from  the  company's  board  of  directors  to  transfer  the  note 
would  have  been  proper  enough  had  it  been  accompanied 
by  other  charges  sufficient  to  inform  the  jury  that  such 
authority  might  be  conferred  in  many  ways;  as,  for  in- 
stance, by  the  general  consent  of  every  person  interested 


BLUE  V.  McCABE.  127 


Oct.  1892.]  Opinion  of  the  Court— Stiles,  J. 

in  the  corporation,  given  at  meetings  where  the  maker  of 
the  note  as  a  stockholder  and  officer  voted  for  the  transfer. 
A  corporation  which  numbers  but  half  a  dozen  individuals 
as  stockholders,  and  which  transacts  its  business  after  the 
town  meeting  plan,  as  this  one  seems  to  have  done,  leaves 
very  little  room  for  technical  objection  by  those  who  par- 
ticipate in  the  meetings. 

The  instructions  asked  upon  the  theory  of  fraudulent 
representations  made  to  procure  the  execution  of  the  note 
were  properly  refused.  The  complaint  was  insufficient  to 
sustain  a  defense  of  this  kind,  and  the  evidence  entirely 
failed  to  produce  any  fact  from  which  fraud  could  be  ar- 
gued. Besides  which  appellant  consented  and  voted  for 
the  very  thing  of  which  he  most  complains. 

Appellant  objected  to  the  entry  of  a  judgment  against 
him  upon  the  verdict  of  the  jury.  The  form  of  the  verdict 
was  as  follows: 

''We,  the  jury,  in  the  case  of  Louis  Blue,  plaintiff,  i\ 
The  Kettle  Falls  Improvement  Company,  defendant,  find 
for  the  plaintiff,  and  assess  his  damages  at  the  sum  of  eight 
hundred  dollars. ' '  , 

The  title  of  a  cause  is  used  in  a  verdict  merely  to  iden- 
tify it  with  the  cause,  and  it  is  not  necessary  that  all  of  the 
parties  be  named  in  order  that  it  may  be  a  good  verdict 
against  each  one.  If  it  can  be  fairly  gathered  what  the 
intention  of  the  jury  was,  it  will  be  given  effect  accord- 
ingly. There  were  two  defendants  named  in  the  com- 
plaint, the  Kettle  Falls  Improvement  Company  and  McCabe. 
The  corporation,  as  far  as  we  know  from  the  record,  did 
not  appear  or  answer,  and  the  case  tried  was  not  against  it, 
but  against  McCabe  alone.  The  jury  could  not,  therefore, 
have  meant  to  find  against  the  corporation  as  they  were  not 
trying  any  matter  in  which  it  was  interested.  They  simply 
found  for  the  plaintiff,  mentioning  no  defendant,  but  in- 
tending the  only  defendant  they  had  before  them.     The 
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court  below  construed  the  verdict  in  this  way,  and  entered 
judgment  against  McCabe. 

Finding  no  error,  the  judgment  is  affirmed. 

Anders,  C.  J.,  and   Hoyt,  Scx>tt  and  Dunbab,  JJ., 
concur. 
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j7  *^|     Lucius  T.  Benham  and  Thomas  S.  Grifffth,  Respond- 
6  128  ents^  V.  David  T.  Ham  et  al,^  Appellants. 

CREDITOR'S   BILL  —  ATTACHMENT  LIEN  —  ASSIGNMENT  FOR  BENEFIT 
OF  CREDITORS — PREFERENCE  — CHATTEL  MORTGAGE  —  VALIDITY. 

An  attachment  lien  is  sufficient  to  support  a  creditor's  bill,  with- 
out first  obtaining  judgment,  where  it  is  made  to  appear  by  the  bill 
that  the  debtor  is  insdivent,  and  that  the  issuing  of  the  execution 
would  be  of  no  practical  utility. 

The  fact  that  a  debtor  in  failing  circumstances  makes  an  assign- 
ment for  the  benefit  of  creditors  within  three  days  after  having 
given  a  mortgage  on  his  stock  of  merchandise  to  secure  one  of  his 
creditors,  the  mortgagee  not  being  aware  of  any  intent  on  the  mort- 
gagor's part  to  make  the  assignment,  does  not  make  the  execution 
of  the  mortgage  a  part  of  the  same  transaction  as  the  assignment, 
thereby  creating  a  preference  and  rendering  both  the  mortgage  and 
assignment  invalid. 

A  chattel  mortgage  upon  a  stock  of  general  merchandise,  which 
allows  the  mortgagee  to  remain  in  possession,  under  an  oral  agree- 
ment that  he  should  sell  the  stock  and  apply  the  proceeds  to  the 
extinguishment  of  the  mortgage  debt,  is  prima  facie  valid  and  bind- 
ing on  all  parties. 

Appeal  frora  Superior  Courts  Spokane  County. 

Jay  H.  Adams^  and  Jones  cfe  Voorhees^  for  appellant: 

An  attachment  lien  will  not  support  a  creditor's  bill 
brought  for  the  purpose  of  setting  aside  a  fraudulent  con- 
veyance, but  such  a  bill  must  be  supported  by  a  judgment 
upon  which  execution  has  been  returned  nvlla  hona.    Tkv/r- 
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ler  V.  Blancky  60  N.  Y.  80;  Martin  v.  Michael^  23  Mo.  50; 
Weil  V.  Zankins^  3  Neb.  384;  Weinland  v.  Cochran^  9  Neb. 
480;  Tennent  v.  Battey^  18  Kan.  324;  Mehille  v.  Brovmy 
16  N.  J.  Law,  364;  BigeUm  v.  Andress,  31  111.  322;  Goem- 
hd  V.  Amett,  100  111.  34;  Eevbem  v.  Jod,  13  N.  Y.  488; 
Orippen  v,  Sudson^  13  N.  Y.  161;  McMinn  v.  WheUm^  27 
Cal.  316;  Janes  v.  Green,  1  Wall.  330;  Ex  parte  Boyd,  105 
U.  S.  653;  Wiggins  v.  Arm8tro7ig,  2  Johns.  Ch.  144;  Brink- 
erhoff  V,  Brmon,  4  Johns  Ch.  671. 

The  appellant,  Ham,  in  procuring  the  execution  to  him- 
self of  the  mortgage  in  controversy,  was  obtaining  a  secur- 
ity which  he  had  both  a  legal  and  moral  right  to  take,  even 
though  he  knew  that  his  debtor  was  insolvent  and  that  an 
enforcement  of  his  security  would  leave  his  debtor  unable 
to  meet  his  other  obligations.  Under  no  established  rule 
of  contractual  construction  can  the  moitgage  and  deed  of 
assignment  in  the  case  at  bar  be  held  to  operate  as  a  single 
contract.  Ga/rretson  v.  Brown,  26  N.  J.  Law,  425;  Ga^e  v. 
Parry,  29  N.  W.  Eep.  824;  Sweetser  r.  Camp,  29  N.  W. 
Rep.  606;  Root  v.  Potter,  26  N.  W.  Rep.  682;  Farwdl  v, 
Janes,  19  N.  W.  Rep.  241;  Ndson  v.  Gary,  19  N.  W.  Rep. 
630;  Home  Bank  v.  Sanchez,  131  111.  330;  Weber  v.  Mick, 
131  111.  620;  Bier  r.  Kaufman,  134  III.  218;  Gilbert  v, 
McCarkle,  110  Ind.  215. 

Post  (ft  Avery,  for  respondents: 

An  attaching  creditor  has  a  right  to  bring  suit  in  a  court 
of  equity  in  aid  of  his  attachment.  Falconer  v.  Freeman, 
4  Sandf.  Ch.  665;  Bates  v.  Plonsky,  28  Hun,  112;  Williams 
V.  Michmor,  1 1 N.  J.  Eq.  520;  Robert  v.  Hodges,  1 6  N.  J.  Eq. 
299;  Cum/  v.  Glass,  25  N.  J.  Eq.  108;  Beynem/m  r.  Bannen- 
berg,  6  Cal.  376;  Scales  v.  Scott,  13  Cal.  76;  Bahn  v.  Sal- 
man,  20  Fed.  Rep.  801;  Ciise  v.  Beauregard,  101  U.  S. 
688;  Quart  v.  Ahbett,  102  Ind.  234;  Wa/rd  v.  McKemie,  33 
Tex.  297;  Tappan  v.  Evans,  11  N.  H.  311;  Stone  v.  Ander- 
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smu  26  N.  H.  606;  Pendleton  v.  Perkins^  49  Mo.  665; 
Meachain  Arms  Co,  v.  Swarts^  2  Wash.  T.  412;  Thompson 
V.  Caton,  3  Wash.  T.  31. 

If  a  debtor  who  contemplates  making  an  assignment 
gives  a  creditor  a  lien  on  the  whole  or  part  of  his  property 
by  cotifession  of  judgment,  chattel  mortgage  or  otherwise, 
and  subsequently  makes  an  assignment  for  the  benefit  of 
his  creditors,  such  assignment,  as  well  as  the  judgment, 
chattel  mortgage  or  lien,  is  void,  where  assignments  for 
the  benefit  of  creditors  must  be  ^^for  the  benefit  of  all 
creditors  in  proportion  to  the  amount  of  their  respective 
claims."  They  are  construed  together  and  are  contrary 
to  the  statute  against  preferences.  Kellogg  v.  RooU  23 
Fed.  Rep.  625;  Heineman  v.  Hart,  20  N.  W.  Rep.  792; 
WatMns  National  Bank  v.  Sands,  28  Pac.  Rep.  618; 
Manning  v.  Beck,  29  N.  E.  Rep.  90;  Berger  v,  Varrelmann, 
27  N.  E.  Rep.  1065;  Receivers  v.  Pateraon  BamJc,  10  N.  J. 
Eq.  16;  Livermore  v.  McNair,  34  N.  J.  Eq.  478;  Clapp  v. 
Nordmeyer,  25  Fed.  Rep.  71;  Perry  v.  Holden,  22  Pick.  269; 
Van  Patten  v.  Burr,  3  N.  W.  Rep.  524;  Doggett,  etc,,  Co,  v, 
Herman,  16  Fed.  Rep.  812;  Bumham  v,  HasHns,  44  N. 
W.  Rep.  341;  Putney  v.  FreisUben,  11  S.  E.  Rep.  337; 
Bai'khaus  r.  Sleeper,  27  N.  W.  Rep.  409. 

The  opinion  of  the  court  was  delivered  by 

Dunbar,  J. — The  first  question  that  presents  itself  in 
this  case  is,  is  it  necessary  to  reduce  a  claim  to  judgment, 
issue  an  execution,  and  secure  a  return  of  nictta  bona  made 
thereon,  to  support  a  creditor's  bill?  Or  is  aa  attachment 
lien  a  sufficient  basis  for  such  an  action  ?  Many  cases  have 
been  cited  both  by  appellant  and  respondents  on  this  prop- 
osition, and  from  an  investigation  of  the  cases  it  must  be 
conceded  that  the  weight  of  opinion,  considering  both  the 
old  cases  and  the  new,  sustains  the  doctrine  that  the  claim- 
ant must  press  his  claim  to  judgment,  send  out  his  execu- 
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tion  and  show  a  fruitless  search  for  property  before  he 
can  appeal  to  a  court  of  equity  to  set  aside  a  fraudulent 
conveyance.  But  we  are  satisfied  that  the  trend  of  modem 
decision  is  the  other  way.  At  all  events  the  decisions  of 
courts  are  so  conflicting  that  this  court  feels  justified  in 
adopting  that  rule  which  seems  to  it  best  calculated  to 
protect  the  interests  of  Ixma  fide  creditors  from  fraudulent 
transactions.  We  think  no  good  purpose  can  be  subserved 
by  compelling  a  creditor  to  await  his  judgment,  but  that 
the  effect  will  be  to  aid  dishonest  debtors  in  fraudulently 
disposing  of  their  property.  And  especially  in  view  of  the 
language  used  by  the  supreme  couii:  of  the  territory  in 
Meacheura  Arms  Co.  v.  Swarts^  2  Wash.  T.  412  (7Pac.  Rep. 
859 ).  and  Thompson  v.  Caton^  3  Wash.  T.  31(13  Pac.  Rep. 
185),  we  feel  justified  in  now  deciding  that,  where  a  lien 
has  been  obtained  by  attachment  on  the  property  in  con- 
troversy, and  it  appears  by  bill  that  the  debtor  is  insolvent, 
and  the  issuing  of  an  execution  would  be  of  no  practical 
utility,  the  obtaining  of  the  judgment  and  the  issuance  of 
an  execution  thereon  is  not  a  necessary  prei'equisite  to 
equitable  interference. 

The  next  question  to  be  considered  involves  the  validity 
of  the  mortgage.  The  mortgage  from  Doty  to  Ham  was 
executed  on  Friday,  November  13,  and  the  assignment  of 
Doty  to  White  was  executed  the  following  Monday,  to  wit, 
November  16.  The  court  below  held  that  the  assignment 
was  valid,  but  that  the  mortgage  was  void.  It  is  con- 
tended by  appellant  that  under  the  circumstances  of  this 
case,  as  shown  by  the  proof,  the  mortgage  to  Ham  and  the 
assignment  to  White  should  be  considered  together,  and 
being  so  construed  that  they  should  both  be  held  to  be  void 
as  being  contrary  to  the  statutes  against  preferences.  And 
many  cases  are  cited  by  both  appellant  and  respondents, 
respectively,  in  support  of,  and  opposed  to,  this  doctrine. 
If  the  contention  of  the  appellant  on  this  proposition  be 
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true,  the  judgment  of  the  court  cannot  be  sustained  either 
on  reason  or  authority,  for  if  the  instruments  ai-e  to  be  con- 
strued together  it  plainly  follows  that  if  the  mortgage  is 
void  the  assignment  is  void  also.  Neither  can  be  held  to 
be  void  excepting  on  the  theory  that  the  two  together  com- 
prised a  general  scheme  to  prevent  an  equal  distribution  of 
the  estate  among  the  creditors,  and  of  course  it  logically 
follows  that,  being  construed  together,  they  must  stand  or 
fall  together. 

We  have  carefully  examined  all  the  authorities  cited  on 
this  proposition,  and  do  not  think  that  even  many  of  the 
authorities  cited  by  appellant  sustain  his  contention  in  their 
application  to  this  particular  case.  In  Berger  v.  Varrd- 
mann,  127  N.  Y.  281  (27  N.  E.  Rep.  1065),  which  was  one 
of  the  strongest  cases  cited  by  appellant,  the  court  seems 
to  have  felt  itself  bound  by  the  findings  of  the  lower  court 
The  contention  of  the  judgment  creditor  in  that  case  was 
that  the  lower  court  did  not  find  as  a  fact  that  the  assign- 
ors confessed  the  judgment  in  contemplation  of  making  a 
general  assignment,  as  a  part  thereof,  and  for  the  purpose 
of  preferring  the  creditor  in  that  case,  and  that  the  confess 
sion  of  judgment,  the  execution  and  levy  were  made  in 
fraud  of  the  general  assignment,  but  that  the  trial  judge 
stated  such  fact  as  a  conclusion  of  law.  And  the  appellate 
court  said: 

''This  contention  is  not  well  founded;  for  it  is  well  set- 
tled that,  though  a  'finding  of  fact'  be  called  a  'conclusion 
of  law, '  and  improperly  classified  as  such,  in  the  decision 
signed,  it  will,  for  the  purpose  of  upholding  the  judgment, 
be  given  the  same  effect  as  though  embraced  within,  and 
designated  as  one  of,  the  findings  of  fact.'' 

Of  course  if  the  court  accepted  these  findings  of  fact,  it 
could  not  do  otherwise  than  hold  the  transactions  to  be 
fraudulent.  It  is,  after  all,  a  question  of  intention;  a  ques- 
tion of  the  bona  fides  of  the  transaction.     If  it  is  shown  to 
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be  a  fact  that  the  instruments  were  intended  to  be  a  part 
of  one  transaction,  th^n,  of  course,  they  must  be  construed 
together,  no  matter  whether  they  were  executed  on  the  same 
day  or  on  different  days.  And  it  must  be  determined  from 
the  circumstances  surrounding  each  particular  case  whether 
or  not  it  falls  within  the  rule.  It  is  an  undisputed  propo- 
sition of  law  that  the  creditor  has  a  right  to  secure  the  pay- 
ment of  his  debts,  even  to  the  extent  of  absorbing  all  the 
estate  of  his  debtor,  and  to  the  exclusion  of  the  claims  of 
all  other  creditors.  This  is  nothing  more  than  the  exer- 
cise of  good  business  judgment  and  prudence,  and  no  pre- 
sumption of  fraud  will  attach  by  reason  of  the  exercise  of 
this  right,  simply  because  a  short  time  after  the  securing 
of  the  debt  the  debtor  attempts  to  claim  the  benefits  of  the 
assignment  law.  The  length  of  time  elapsing  between  the 
securing  of  the  debt  and  the  execution  of  the  deed  of  as- 
signment would  no  doubt  be  a  circumstance  that  the  court 
would  have  a  right  to  take  into  consideration,  but  it  should 
go  no  further  than  that.  If  the  obtaining  of  security  for 
a  deed  is  presumed  to  be  cotemporaneous  with  the  assign- 
ment, if  made  a  short  time  prior  to  the  assignment,  how 
short  a  time  must  it  be  to  cause  the  presumption  to  attach? 
Must  it  be  a  day,  or  a  week,  or  a  month  i  An  attempt  to 
answer  this  question  shows  the  folly  of  trying  to  fix  a  time 
limit.  In  one  case  it  might  appear  that  the  instruments 
were  part  of  the  same  transaction  if  they  were  executed  a 
month  apart;  and  in  another  case  the  mortgage  might  be 
given  on  the  same  day  with  the  execution  of  the  assign- 
ment, and  both  be  executed  in  perfectly  good  faith.  As 
was  said  by  the  supreme  court  of  Michigan  in  Hoot  v.  Pot- 
ter, 59  Mich.  606  (26  N.  W.  Rep.  682): 

'^  There  is  nothing  in  the  assignment  law  which  under- 
takes to  avoid  dealings  previous  to  the  assignment,  whether 
near  or  remote  in  point  of  time,  which  were  in  no  way  con- 
nected with  it  in  the  intention  of  the  parties." 
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The  true  theory  is  as  expressed  by  the  court  in  Bum- 
ham  V.  JSaskins^  79  Mich.  36  (44  N.  W.  Rep.  341),  and  it 
cannot  be  carried  to  any  farther  extent,  that  the  assign- 
ment must  be  looked  to  to  discover  the  preference,  and 
that  the  transactions  to  be  fraudulent  must  be  found  to 
have  been  made  in  separate  form  to  avoid  the  effect  of  an- 
nulling them  if  they  were  included  in  the  assignment  itself. 
When  this  motive  appears,  without  doubt,  the  tmnsaction 
would  be  void,  even  under  our  statute,  which  is  not  ho 
broad  as  many  of  the  statutes  under  which  the  cases  are 
cited. 

In  the  case  last  above  cited,  the  court  held  the  mortgage 
void,  but  it  gives  its  reasons  for  the  holding  as  follows: 

'^The  testimony,  which  it  would  be  useless  to  recapitu- 
late, satisfies  us  that  the  mortgagees  well  knew  of  the  in- 
tention of  Goodrich  to  make  an  assignment  at  the  time  the 
mortgage  was  executed,  and  that  the  design  of  the  parties 
to  the  instrument  was  to  give  the  stepfather  and  mother  a 
preference  over  other  creditors  in  the  conveyance  he  was 
about  to  make  for  their  benefit." 

No  such  case  is  presented  here,  as  we  read  the  testimony 
in  this  case.  There  is  no  testimony  whatever  which  goes 
to  prove  a  collusion  between  Doty  and  Ham.  Nothing  to 
show  that  Ham  knew  that  Doty  contemplated  making  an 
assignment,  even  if  such  knowledge  would  prevent  Ham 
from  legally  securing  his  debt,  a  point  not  necessary  to  be 
decided  in  this  case.  Ham  swears  that  he  did  not  know 
that  Doty  thought  of  making  an  assignment,  and  that  they 
had  no  conversation  or  understanding  concerning  that  sub- 
ject. And  Doty  swears  to  the  same  thing,  and  further 
that  he  did  not  intend  to  make  an  assignment  until  the  day 
after  the  mortgage  was  given,  when  he  found  he  could 
not  make  an  arrangement  with  Ham  to  * '  restock  the  store, 
and  give  him  a  chance  to  keep  up  the  business."  There 
is  nothing  unreasonable  in  this  statement.     Men  who  are 
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in  failing  circumstances,  and  who  are  pressed  to  the  wall 
by  importunate  creditora,  are  frequently  compelled  to 
change  their  minds  and  adopt  new  plans  very  hurriedly. 
All  that  we  can  gather  from  the  testimony  is  that  Ham  was 
a  little  more  industrious  in  securing  his  debt  than  the  other 
creditors,  and  we  think  the  law  should  protect  him  in  the 
advantage  he  has  secured  by  his  superior  diligence. 

The  mortgage  in  this  case  is  the  ordinary  mortgage,  with 
an  oral  agreement  that  the  mortgagee  should  sell  the  mort- 
gaged property,  which  was  a  stock  of  general  merchandise, 
and  apply  the  proceeds  to  the  extinguishment  of  the  debt. 
It  is  not  questioned  that  the  mortgage  was  given  to  secure 
a  hofuifide  debt.  The  mortgage  is,  therefore,  prima  fade^ 
valid,  and  is  binding  on  all  the  parties.  Warren  v.  His 
Oreditars,  3  Wash.  48  (28  Pac.  Rep.  257);  Ephraim  v. 
Kdleher,  4  Wash.  243  (29  Pac.  Rep.  985). 

Judgment  is  reversed,  and  cause  remanded  with  instruc- 
tions to  enter  judgment  for  defendant  with  costs. 

Anders,  C.  J.,  and  Stiles,  Scott  and  Hoyt,  JJ.,  con- 
cur. 


r  No.  Ml.    Decided  October  29, 1882.1 
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PUBLIC    LANDS  —  OREGON    DONATION    ACT  —  WHEN   TITLE  INURES  — 

ESTOPPEL. 

Under  the  act  of  congress  of  September  17,  18o0,  known  as  the 
Oregon  donation  act,  a  qualified  claimant  who  had  resided  upon 
and  oultivated  the  land  selected  for  a  period  of  four  years,  acquired 
title  thereby  without  the  same  being  dependent  upon  the  issuance 
of  a  final  receipt  or  patent,  and  a  deed  by  the  donee  under  said  act, 
before  final  proof  by  him,  was  effectual  to  pass  the  full  legal  title 
to  the  land. 
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Although  a  person  may  own  a  third  interest  in  a  certain  parcel 
of  land,  yet  if  he  stands  by  at  an  administrator's  sale  and  permits 
the  whole  tract  to  be  sold  as  the  property  of  a  decedent,  and  per- 
mits the  purchaser  to  pay  for  the  land,  take  possession,  improve  it 
and  pay  taxes  on  it  under  claim  of  absolute  ownership,  while  the 
owner  of  the  third  interest,  neither  at  the  time  of  sale  nor  for  a 
period  of  fifteen  years  following,  claimed  any  interest  in  the  prop- 
erty, he  is  estopped  from  setting  up  ownership. 

Appeal  fr(yni  Superim^  Courts  Whatcom  County. 

Harris^  Black  cfe  Learning^  for  appellant. 
Bruce  cf*  BrotJon^  for  respoDdents. 

The  opinion  of  the  court  was  delivered  by 

Anders,  C.  J. — Appellant  brought  this  action  in  the 
superior  court  of  Whatcom  county  to  obtain  a  decree  of 
partition  of  a  certain  tract  of  land  containing  about  eight 
acres,  situated  in  the  city  of  New  Whatcom.  He  alleges 
in  his  complaint  that  he  is  the  owner  of  an  undivided  one- 
third  part  of  the  premises,  and  that  the  respondents  are  the 
owners  of  the  remaining  two-thirds  thereof.  The  respon- 
dents deny  that  the  appellant  has  any  interest  whatever  in 
said  land,  and  allege  ownership  in  themselves  of  the  entire 
tract. 

Both  parties  claim  title  through  one  Russell  V.  Peabody. 
And  in  order  to  a  complete  understanding  of  the  situation 
of  the  parties  with  respect  to  each  other,  and  of  their  sev- 
eral rights  in  the  property  involved  in  this  controversy,  a 
brief  statement  of  the  facts  showing  the  origin  of  their  re- 
spective interests  becomes  necessary.  In  December,  1862, 
the  appellant  and  said  R.V.  Peabody  concluded  to  engage 
in  the  milling  business,  and  with  that  object  in  view  went 
to  Bellingham  bay,  selected  a  site  for  their  mill  on  What- 
com creek,  and  also  two  tracts  of  land  which  they  staked 
off,  and  upon  which  they  erected  cabins.  Subsequently 
they  induced  one  H.  C.  Brown,  who  was  a  practical  mill- 
wright, to  join  them  in  their  enterprise,  and  at  his  instance. 
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the  three  entered  into  the  following  rather  ambiguous 
agreement: 

^^Ad  article  of  agreement  entered  into  this  sixth  day  of 
January,  eighteen  hundred  and  fifty-three,  by  the  following 
persons,  H.  C.  Brown,  Henry  Roeder,  &  R.  V.  Peabody ,  for 
the  purpose  of  erecting  a  sawmill  and  carrying  on  the  lum- 
bering business  under  the  head  of  the  Whatcom  Milling 
Company,  to  be  situated  at  Whatcom,  on  Puget  Sound. 
Each  member  to  be  equal  partners  in  said  business  and 
each  one  to  take  claims  each  to  be  joint  stock,  and  further 
if  either  of  said  company  shall  deem  it  expedient  to  dispose 
of  his  share  he  shall  give  the  company  the  first  choice  to 
purchase  the  same." 

It  appears  that  the  ^^ claims"  mentioned  in  the  contract 
were  locations  of  one  hundred  and  sixty  acres  of  govern- 
ment land  under  and  by  virtue  of  an  act  of  congress,  com- 
monly known  as  the  Oregon  donation  act,  of  September 
27, 1850.  Brown  selected  a  claim  in  the  vicinity,  and  the 
other  two  parties  continued  to  hold  and  occupy  the  claims 
originally  '' staked  off"  by  them.  Under  this  arrange- 
ment the  company  erected  a  mill  and  carried  on  the  busi- 
ness of  manufacturing  lumber  for  about  two  years,  taking 
the  timber  for  the  purpose  principally  if  not  wholly  from 
the  claims  of  appellant  and  Peabody.  At  the  expiration 
of  that  time  Brown  disposed  of  his  intei'est  in  the  mill  to 
Page,  who  subsequently  sold  it  to  Peabody,  abandoned  his 
donation  claim  and  went  to  San  Francisco,  and  never  re- 
turned. After  the  withdrawal  of  Brown  from  the  firm  the 
business  was  conducted  by  the  appellant  and  Peabody  for 
some  time,  under  a  verbal  agreement,  as  claimed  by  appel- 
lant, that  the  land  of  each  should  be  held  subject  to  the 
other's  interest  therein,  which  was  to  be  a  one-third  part 
thereof.  Both  parties  continued  to  reside  upon  their  re- 
spective claims  up  to  and  beyond  the  time  required  by  law, 
but  the  partnership,  so  far  as  the  milling  business  was  con- 
cerned, seems  to  have  been  dissolved  in  1858  or  1859,  by 
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the  sale  of  appellant's  interest  therein  to  a  third  party, 
though  partnership  relations  may  have  been  subsequently 
resumed,  but,  as  to  that,  the  evidence  is  not  clear.  On 
January  4,  1868,  R.  V.  Peabody  conveyed,  by  a  deed  of 
general  warranty,  a  portion  of  the  claim  taken  up  by  him, 
and  which  included  the  land  in  controversy  in  this  action, 
to  his  brother,  J.  E.  Peabody,  which  deed  was  duly  re- 
corded. On  September  17, 1862,  the  said  J.  E.  Peabody, 
and  his  wife,  executed  to  Minnie  Peabody,  a  two  year  old 
daughter  of  R«  V.  Peabody,  a  quitclaim  deed,  which  was  at 
once  recorded,  purporting  to  convey  all  the  right,  title  and 
interest  of  the  said  J.  E.  Peabody  and  wife  in  and  to  the 
tract  of  land  sought  to  be  partitioned  in  this  action. 

In  the  year  1867  the  said  R.  V.  Peabody  died,  and  in 
1869  J.  E.  Peabody,  who  was  a  resident  of  the  State  of 
Wisconsin,  came  to  Puget  Sound,  for  the  first  time,  for  the 
purpose  of  looking  after  his  own  and  his  brother's  estate. 
While  here  he  entered  into  an  agreement  in  writing  with 
appellant  which  was  duly  acknowledged  and  recorded, 
whereby  all  the  matters  arising  under  the  partnership 
agi*eement  between  his  brother  and  the  appellant  were  set- 
tled; and  it  was,  among  other  things,  agreed  that  appellant 
and  said  J.  E.  Peabody  should  interchange,  the  one  with 
the  other,  warranty  deeds  for  the  undivided  one-third  part 
of  the  respective  donation  claims  taken  up  by  appellant 
and  R.  V.  Peabody.  During  the  same  year  warranty  deeds 
were  executed  and  delivered  in  accordance  with  the  terms 
of  this  agreement,  and  appellant  thus  received  a  convey- 
ance of  a  one  undivided  third  part  of  the  original  donation 
claim  of  R.  V.  Peabody,  saving  and  excepting,  by  the  terms 
of  the  deed,  all  town  lots  theretofore  granted  and  conveyed 
in  the  town  of  Whatcom,  ''lying  upon  said  donation 
claim.  **'  The  land  in  question  seems  to  be  included  in  this 
deed  from  J.  E.  Peabody  and  wife  to  appellant,  although 
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the  respondents  claim  that  it  is  covered  by  the  exceptions 
therein  set  forth. 

In  the  year  1875  the  said  Minnie  Peabody  died  intes- 
tate, and  in  1876  an  administrator  of  her  estate  was  duly 
appointed  who,  as  such  administrator,  sold  at  public  sale  her 
interest  in  the  land  in  litigation  to  the  respondent,  Martha 
Fouts.  The  administrator's  deed  was  duly  recorded  on 
November  3,  1 876,  since  which  time  Mrs.  Fouts  has  been 
in  possession  and  control  of  the  premises,  with  no  notice 
that  appellant  or  any  one  else  claimed  any  interest  therein 
adverse  to  her,  prior  to  the  commencement  of  this  action. 

It  will  thus  be  seen  that  the  interest  of  the  respondents 
in  the  tract  in  dispute  is  the  interest  that  was  legally  vested 
in  Minnie  Peabody  at  the  time  of  her  death,  and  no  more. 
It  cannot  be  disputed  that  the  deed  to  Minnie  conveyed  to 
her  no  more  than  the  present  interest  of  J.  £.  Peabody, 
and,  being  a  quitclaim,  it  cannot  be  aided  or  strengthened 
by  any  after  acquired  title  of  her  grantor.  It  is  claimed 
by  the  learned  counsel  for  appellant  that  the  deed  from'  K. 
V.  to  J.  *E.  Peabody,  of  January  4,  1868,  conveyed  to  the 
latter  nothing  but  an  equitable  interest  in  two-thirds  of  the 
premises  described  therein,  and  that  the  other  equitable 
one-third  interest  remained  in  appellant  by  virtue  of  the 
partnership  agreement,  for  the  reason  that  the  legal  title 
was  then  in  the  United  States,  and  therefore  did  not  pass 
to  the  said  grantee.  But  as  counsel  do  not  claim  any 
equitable  rights  growing  out  of  the  partnership  agreement, 
and  which  were  fully  settled  by  the  agreement  and  ex- 
change of  deeds  in  1869,  the  controversy  is  narrowed 
down,  so  far  as  the  legal  aspect  of  the  case  is  concerned, 
to  a  determination  of  the  effect  of  the  deed  of  January  4, 
1858,  to  J.  E.  Peabody.  Did  R.  V.  Peabody  have  the  title 
to  the  premises  he  then  undertook  to  convey  to  his  brother, 
J.  E.  Peabody?  If  he  did,  then  the  respondent,  Mary 
Fouts,  who  succeeded  to  the  interest  of  his  grantee,  Min- 
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nie  Peabody,  became  the  owner  of  the  land  in  dispute  by 
virtue  of  her  deed  from  the  administrator,  notwithstanding 
the  deed  to  Minnie  was  in  form  a  quitclaim,  containing  no 
covenants  of  warranty.  If  the  grantor  has  a  good  title  it 
passes  as  effectually  to  his  grantee  by  a  quitclaim  deed  as 
by  any  other  form  of  conveyance.  3  Wash.  Real  Prop.  ( 5th 
ed.),  378.  It  is  true  that  at  the  time  the  deed  from  R.  V. 
Peabody  to  J.  E.  Peabody  was  executed  the  former  had  i^e- 
ceived  neither  a  patent  nor  even  a  final  receipt  from  the 
land  office,  but  it  does  not  follow  that  he  therefore  had  no 
title  to  the  land  so  conveyed.  Under  the  Oregon  donation 
law  a  patent  is  not  necessary  to  pass  title  to  a  qualified 
claimant  who  has  in  conformity  with  the  act  resided  upon 
and  cultivated  the  land  selected  by  him  for  the  period  of 
four  years.  That  act  is  a  grant,  as  well  as  a  law,  and  by  it 
the  title  to  the  land  granted  is  transferred  to  the  grantee  as 
soon  as  he  has  qualified  himself  to  receive  it,  by  performing 
the  necessary  conditions,  which  are  residence  and  cultiva- 
tion for  the  prescribed  time.  In  speaking  of  the  acquisi- 
tion of  title  under  the  donation  act,  Chief  Justice  Greene, 
in  B razee  v,  Schqfield^  2  Wash.  T.,  at  p.  216  (3  Pac.  Rep. 
265),  said: 

''Throughout  the  transaction  the  United  States  holds 
the  position  of  seller,  and  the  donee  that  of  purchaser.  As 
soon  as  the  necessary  selection  has  been  made,  and  the  pre- 
scribed residence  and  cultivation  completed,  the  transaction 
is  closed,  so  far  as  bargain  and  sale  is  concerned.  Nothing 
remains  but  to  assure  the  vendor,  or  the  vendor's  agents, 
the  officei*s  of  the  land  office,  that  as  matter  of  fact  the 
grant  has  become  effective,  by  meeting  a  fit  grantee  who 
has  rendered  the  proposed  consideration,  so  that  they  may 
furnish  the  grantee  with  good  and  sufficient  evidence  of  his 
title.  Final  proof,  so  called,  is  no  part  of  the  considera- 
tion which  the  grantee  gives,  but  is  merely  evidentiary 
matter,  provided  for  the  purpose  of  satisfying  the  land 
office  that  the  right  of  the  grantee  is  perfect  and  entitled 
him  to  a  patent.  The  act,  and  not  the  patent,  is  the  in- 
strument which  works  the  transfer  of  title." 
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Such  being  the  law,  it  follows  that  R.  V.  Peabody,  hav- 
ing resided  upon  and  cultivated  his  donation  claim  for  more 
than  four  years  prior  to  the  time  when  he  made  the  deed 
of  January  4,  1858,  to  J.  E.  Peabody,  had,  at  that  time,  a 
perfectly  good  and  valid  title  to  the  land  thereby  conveyed, 
although  the  patent  was  not  issued  until  some  years  after- 
wards. The  patent,  which  was  the  mere  evidence  that  title 
had  passed  from  the  United  States,  in  no  way  enlarged  the 
title,  or  estate,  already  vested  by  law  in  R.  V.  Peabody. 
After  the  conveyance  of  the  land  in  controversy  to  Minnie 
Peabody,  J.  E.  Peabody  no  longer  had  any  title  or  interest 
therein,  and  consequently  his  deed  to  appellant  was  with- 
out force  or  effect  in  so  far  as  the  premises  involved  in  this 
case  are  concerned.  We,  therefore,  conclude  that  the  re- 
spondents are  the  legal  owners  of  the  land  in  dispute,  and 
that  the  appellant  has  no  interest  therein,  and  that  the  re- 
lief prayed  for  was  rightly  denied. 

But  even  if  it  be  true  that  the  deed  of  1869  from  Pea- 
body to  appellant,  aided  by  the  patent  subsequently  issued, 
as  matter  of  law  conveyed  to  him  the  interest  he  claims, 
still  he  has  no  rights  in  this  land  which,  at  this  time,  a 
court  of  equity  ought  to  enforce.  According  to  the  un- 
contradicted testimony  of  William  Fonts,  he.  Fonts,  told 
appellant  that  he  intended  to  purchase  this  tract  of  land  at 
the  administrator's  sale,  and  appellant  then  claimed  no  in- 
terest in  it,  but,  on  the  contrary,  stated  that  he  had  thought 
of  buying  it  himself,  but  would  not  bid  on  it  under  the  cir- 
cumstances, and  would  like  to  see  Fonts  get  it.  If  appel- 
lant ever  had  any  interest  in  or  to  this  land  he  had  it  then, 
and  should  have  made  it  known.  But  instead  of  so  doing 
he  quietly  stood  by  and  permitted  Mrs.  Fouts  to  buy  and 
pay  for  the  property,  take  possession  of  it,  improve  it,  and 
pay  the  taxes  upon  it  for  about  fifteen  years,  without  even  a 
suspicion  that  he  claimed  an  interest  in  it.  During  all  of 
this  time  he  lived  in  the  immediate  vicinity  and  must  have 
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known  that  Mrs.  Fouts  claimed  absolute  ownership,  and  he 
now,  after  the  lapse  of  all  these  years,  and  after  the  prem- 
ises have  increased  a  hundredfold  in  value,  asks  this  court 
to  lend  him  its  aid  in  depriving  her  of  one-third  of  her  pos- 
sessions. He  comes  too  late.  He  was  silent  when  good 
faith  and  fair  dealing  required  him  to  speak,  and  now, 
when  he  would  speak,  he  cannot  be  heard.  There  must 
be  conscience,  good  faith  and  reasonable  diligence  to  call 
into  action  the  powers  of  the  court.  Bdl  v.  Hudson^  73 
Cal.  286  (14  Pac.  Rep.  792). 

Other  reasons  might  also  be  given  why  the  court  should 
not  lend  its  aid  to  appellant  in  this  action,  but  we  forbear 
to  mention  them. 

The  judgment  of  the  court  below  is  affirmed. 

HoYT,  Dunbar,  Stiles  and  Scott,  JJ.,  concur. 
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[  Xo.  S98.    Decided  November  1,  1892.] 

Charles  Maxon,  Respondent^  v.  School  District  No. 
34,  OF  Spokane  County,  Washington,  Appellant. 

SCHOOL  DISTRICTS  —  CHARACTER  OF  CORPORATION  —  MECHANICS' 
LIENS  — SCHOOL  BUILDINGS— ENFORCEMENT  OF  CLAIM. 

School  districts  are,  within  contemplation  of  the  legislative  and 
constitutional  enactments  of  this  state,  municipal  corporations; 
and  the  act  of  January  31, 1888,  providing  for  liens  for  work  done 
or  improvements  made  for  any  ''county,  incorporated  city  or  town, 
or  other  municipal  corporation,''  authorizes  the  placing  of  liens 
upon  school  buildings. 

Under  the  terms  of  §2  of  the  act  of  January  31,  1888  (Laws 
1887-8,  p.  15),  providing  that,  if  a  municipal  corporation  shall  fail 
to  take  a  bond  from  the  party  with  whom  it  contracts  for  public 
work,  it  shall  be  liable  to  laborers  and  material  men  for  the  full 
amount  of  their  claims,  it  is  not  necessary  that  the  plaintiff,  in  an 
action  to  enforce  such  a  claim,  should  have  established  in  a  prior 
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action  the  contractor's  indebtedness  to  him,  or  should  make  the 
contractor  a  party  to  his  action  against  the  municipal  corporation. 
(HoYT.  J.f  dissents.) 

Appeal  from  Superior  Courts  Spokane  County, 

JoneSy  Belt  cfe  Quinn^  for  appellant. 
Grow  (&  Richardson^  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

Stiles,  «T. — The  first  point  made  by  the  appellant  is, 
that  a  school  district  of  the  State  of  Washington  is  not  a 
corporation,  and  cannot  be  sued  as  such.  In  connection 
with  this  it  is  claimed  that  no  action  can  be  brought  against 
a  school  district  by  name,  but  must  be  brought  against  the 
directors  in  their  representative  capacity.  The  position  is 
taken  that  there  can  be  no  corporation  without  express 
legislative  enactment,  and  inasmuch  as  §783,  Gen.  Stat., 
contains  the  only  reference  to  school  districts  which  could 
be  taken  as  an  attempt  al  a  definition,  it  is  strongly  con- 
tended that  the  language  used  there  does  not  justify  the 
position  that  a  school  district  is  a  corporation.  The  term 
"school  district"  is  therein  declared  to  mean  the  territory 
under  the  jurisdiction  of  a  single  school  board,  and  all  ex- 
isting school  districts  are  recognized  by  the  act  as  legally 
organized  districts.  From  1877  until  the  passage  of  the 
act  containing  §  783,  in  March,  1890,  there  was  no  corres- 
ponding section  in  the  laws  of  Washington  unless  the  sec- 
tion which  is  found  in  the  earlier  school  laws  of  the  territory 
can  be  taken  as  having  some  continuing  force,  notwith- 
standing the  language  of  the  repealing  section  in  the  school 
law  of  1877,  and  similar  repealing  clauses  of  subsequent 
acts. 

We  find  in  the  school  law  of  1859  (Laws,  p.  314),  this 
provision: 

**Sec.  11.   When  a  district  is  organized  it  shall  be  to  all 
intents  and  purposes  a  body  corporate,  capable  of  suing 
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and  being  sued,  and  fully  competent  to  transact  all  business 
appertaining  to  schools  or  school  houses  in  their  own  dis- 
trict; and  it  shall  be  the  duty  of  the  directors  to  prosecute 
or  defend  any  demands  for  or  against  their  district,  and 
notice  shall  be  served  upon  one  of  the  directors  of  any  suit 
brought  against  a  district.'^ 

The  foregoing  provision  was  contained  in  every  school 
law  enacted  by  the  legislature  until  1877,  when  for  some 
inexplicable  reason  it  seems  to  have  been  dropped.  But 
the  elimination  of  this  section  from  the  later  school  laws 
does  not,  we  think,  conclusively  show  that  it  was  the  inten- 
tion of  the  legislature  either  to  disincorporate  the  old  dis- 
tricts, or  to  organize  new  ones  upon  any  different  system 
from  that  which  had  been  theretofore  followed.  Sec.  34 
of  the  act  of  1877,  after  giving  to  the  board  of  directors 
the  custody  of  all  school  property  belonging  to  the  district, 
authorized  them  ^^in  the  name  of  the  district^  or  in  their 
own  name,  as  directors  of  the  district,  to  convey  by  deed  all 
the  interest  of  their  district  in  and  to  any  school  house, '^ 
etc.  And  §  39  provided  that  any  board  of  directors  shall 
be  liable  as  directors  ''m  the  name  of  tfve  district  for  any 
judgment  agamst  the  district,'^''  These  provisions  have 
been  perpetuated  in  all  the  school  laws  since  that  of  1877. 
It  may  even  be  doubted  whether  that  portion  of  §  11  of 
the  act  of  1859  which  declares  school  distiicts  to  be  a  body 
corporate  capable  of  suing  and  being  sued  has  at  any  time 
been  repealed.  The  act  of  1877  must  in  many  respects  be 
taken  to  have  been  a  very  incomplete  school  law  if  the 
whole  of  the  previous  acts  were  actually  repealed  by  it, 
since  so  far  as  organization  goes  it  entirely  ignores  existing 
districts,  and  provides  only  for  the  organization  of  new  dis- 
tricts. Laws  1877,  §  27.  Subsequent  acts  until  1890  were 
equally  deficient.  In  1886  it  was  provided  that  summons 
in  an  action  against  a  school  district  should  be  served  upon 
the  clerk  thereof,  a  requirement  that  would  have  been 
wholly  illogical  if  the  directors,  and  not  the  district,  were 
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the  defendants.     For  these  reasons  we  think  that  a  school 
district  is,  and  always  has  been,  a  corporation. 

The  second  point  made  is,  that  a  school  district  is  not  a 
municipal  corporation.  The  qaestion  here  involved  has 
been  decided  both  ways  in  the  various  states.  Ordinarily 
a  corporation  of  this  limited  character  would  probably  be 
more  strictly  termed  a  public  corporation,  but  under  our 
school  system,  where  the  body  of  inhabitants  independent 
of  the  directors  are  invested  with  certain  powers  in  connec- 
tion with  the  directors  of  the  school  system  of  the  state 
under  its  laws,  it  would  not  be  a  strain  of  the  term  to  class 
them  as  municipal  corporations  equally  with  counties. 
The  act  which  we  are  called  upon  to  construe  is  that  of 
January  31,  1888,  which  reads  as  follows: 

'^Whenever  the  board  of  county  commissioners  of  any 
county  of  this  territory,  or  the  mayor  and  common  council 
of  any  incorporated  city  or  town,  or  the  tribunal  transact- 
ing the  business  of  any  municipal  corporation,  shall  contract 
with  any  person  or  persons  to  do  any  work  of  any  charac- 
ter which,  if  performed  for  an  individual  a  right  of  lien 
would  exist  under  the  law,  or  make  any  improvement  for 
such  county,  incorporated  city  or  town,  or  other  municipal 
corporation,  such  board  of  county  commissioners,  or  mayor, 
or  common  council  of  any  incorporated  town,  or  city,  or 
tribunal  transacting  the  business  of  any  other  municipal 
corporation,  shall  take  from  the  person  with  whom  such 
contract  is  made  a  good  and  sufficient  bond.'' 

The  question  is,  what  municipal  corporation  did  the  leg- 
islature mean  by  this  act?  It  had  specitied  counties  and 
incorporated  cities  and  towns,  but  it  evidently  intended  to 
apply  the  law  to  some  other  corporation  which  it  meant  to 
include  in  the  term  ''municipal  corporation.'-  Now,  at 
that  time,  there  were  not,  either  in  the  state  or  territory,  any 
other  municipal  corporations  unless  school  districts  were  to 
be  taken  as  such.  The  general  idea  of  this  law  was  to  pro- 
vide for  laborers  and  material  men  some  safe  means  of  ob- 

10 — 5  WASH. 
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tainiDg  their  just  dues  as  against  a  conii*actor  on  a  public 
work  where  they  could  in  the  nature  of  things  have  no 
lien.  They  could  have  no  lien  upon  a  school  building,  and 
yet  there  was  likely  to  be  more  public  work  upon  school 
buildings  than  upon  any  other  class  of  corporation  im- 
provements in  the  state.  Considering  the  object  for  which 
the  law  was  passed,  it  would  seem  to  have  been  a  strange 
oversight  if  school  districts  had  been  intentionally  omitted 
from  the  act. 

But  the  constitution  of  1889  seems  to  put  it  beyond 
doubt  that  school  districts  were  regarded  as  municipal  cor- 
porations. In  several  places  in  the  constitution  school 
districts  are  mentioned  in  connection  with  other  municipal 
corporations,  as  in  art.  7,  §  2;  art.  8,  §  6.  A  large  portion 
of  art.  8  is  taken  up  with  restrictions  upon  municipal  in- 
debtedness. Sec.  6  mentions  school  districts  as  within  the 
prohibitions  of  the  article;  and  although  ^  7  provides  that 
"no  county,  city,  town  or  other  municipal  corporation  shall 
hereafter  give  any  money  or  property,  or  loan  its  money  or 
credit,  to  or  in  aid  of  any  individual,  association,  company 
or  corporation,'^  and  in  that  section  school  districts  are  not 
mentioned,  there  would  seem  to  be  little  doubt  that  they 
should  be  included  in  its  terms  as  municipal  corporations. 
We,  therefore,  decide  this  point  also  against  the  appellant. 
Board  of  Directors  v.  Peterson^  4  Wash.  147  (29  Pac.  Rep. 
996). 

In  the  third  place  appellant  contends  that,  before  the  dis- 
trict could  be  sued,  the  indebtedness  due  to  the  respondent 
from  the  contractor  must  be  found  and  established  as  a 
condition  precedent  to  plaintiff's  right  to  recover,  and  that 
such  indebtedness  could  not  be  established  in  this  action. 
Sec.  2  of  the  act  in  question,  as  we  have  interpreted  it, 
would  read  that,  if  the  school  board  failed  to  take  the  bond 
required,  the  district  should  be  liable  to  the  plaintiff  for 
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the  full  amount  of  its  debt.  There  is  nothing  in  the  act 
which  makes  it  incumbent  upon  the  respondent  either  to 
have  succeeded  in  a  prior  action  against  the  contractor,  or 
to  make  him  a  party  to  his  action  against  the  district.  No 
salt  could  be  maintained  against  the  district  upon  a  judg- 
ment obtained  in  such  an  action;  and  it  could  not  be  used 
as  evidence  of  the  indebtedness.  If  the  contractor  were 
made  a  party  and  should  default,  the  district  would  be  in 
DO  worse  or  better  position  than  if  he  had  been  left  out  of 
the  action. 

The  complaint  alleged  that  the  district,  by  its  duly  au- 
thorized directors,  entered  into  the  contract  for  the  build- 
ing of  the  school  house.  Appellants  construe  this  as  an 
allegation  that  the  directors  were  authorized  by  vote  of  the 
district  to  build^  and  claim  failure  of  proof  of  the  allega- 
tion, which  was  denied.  We  think  the  allegation  merely 
referred  to  the  official  character  of  the  persons  who  exe- 
cuted the  contract,  and  not  to  their  special  authority  to 
build  the  school  house. 

But  aside  from  this,  the  building  was  erected,  accepted 
and  used  for  school  purposes  lon^  before  the  action  was 
brought.  The  contractor  gave  the  respondent  certain 
orders  on  the  directors,  one  of  which  was  paid,  and  the 
other  was  accepted,  but  not  paid.  The  complaint  alleges 
these  facts,  and  appellant  claims  that  no  recovery  could  be 
had  except  upon  the  unpaid  order,  because  the  acceptance 
of  the  order  raised  a  new  contract  which  wiped  out  the  in- 
debtedness to  the  contractor.  If  the  directors  could  make 
such  a  contract,  we  fail  to  see  the  intention  to  sue  upon  it 
here.  The  facts  concerning  the  ordera  seem  to  have  been 
pleaded  as  some  sort  of  an  estoppel  of  the  district  to  deny 
the  amount  of  the  debt,  but  the  gist  of  the  complaint  was 
the  statutory  liability. 

There  seems  to  be  no  error,  and  the  judgment  is  affirmed. 

Ani>£Bs,  C.  J.,  and  Scott  and  Dunbak,  JJ.,  concur. 
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HoYT,  J.  {^dissenting), — I  am  unable  to  agree  with  the 
majority  of  the  court  in  the  affirmance  of  this  case.  In 
my  opinion  the  district  could  not  be  held  liable  until  there 
had  been  an  adjudication  of  the  amount  of  indebtedness  as 
between  the  plaintiff  and  the  ccmtractor.  Such  indebted- 
ness could  have  been  established  in  this  action  had  such 
contractor  been  made  a  party  thereto,  but,  he  not  having 
been  made  such  party,  it  of  course  follows  that  there  could 
be  no  adjudication  as  to  the  amount  of  the  indebtedness  as 
against  him. 

The  object  of  the  statute  under  which  the  action  was 
brought  was  to  furnish  protection  in  case  of  work  done 
upon  public  buildings  similar  to  that  afforded  by  our  lien 
law  when  the  work  was  done  upon  private  buildings. 
There  is  nothing  in  the  act  which  tends  to  show  an  intent 
upon  the  part  of  the  legislature  to  give  any  more  extensive 
rights  to  the  claimant  than  is  given  to  him  under  the  lien 
law,  and  from  the  nature  of  the  property  against  which 
claims  of  this  kind  are  to  be  enforced  and  of  the  corpora- 
tions which  are  the  owners  thereof,  I  not  only  do  not  see 
any  reason  for  extending  the  remedy,  but,  on  the  contrary, 
I  see  many  reasons  why  the  same  should  be  restricted  and 
kept  within  more  narrow  bounds  than  are  those  which  are 
to  be  enforced  under  the  lien  law.  Under  that  law  they 
are  to  be  enforced  against  private  parties  and  as  against 
property  of  which  they  are  the  sole  owners.  Such  parties 
are  presumed  to  have  full  knowledge  of  contracts  made  by 
them  and  the  work  done  thereunder,  to  a  much  greater  ex- 
tent than  do  the  representatives  of  public  corporations. 
The  latter  usually  content  themselves  with  seeing  to  the 
execution  of  the  contract  and  pay  comparatively  little  at- 
tention to  the  progress  of  the  work  thereunder.  It  must 
follow  that  such  public  corporation  has  much  less  complete 
knowledge  of  the  actions  of  its  contractor  than  does  a  pri- 
vate party  of  one  with  whom  he  had  contracted. 
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The  entire  object  of  the  legislation  as  to  this  class  of 
claims  will  be  accomplished  when  the  enforcement  thereof 
is  placed  upon  the  same  basis  as  the  enforcement  of  the 
claim  against  a  building  owned  by  a  private  party  under 
the  lien  law.  That  it  has  always  been  held  necessary  in 
proceedings  to  foreclose  a  lien  to  have  an  adjudication  as  to 
the  indebtedness  as  against  the  contractor,  is  practically 
conceded  by  the  respondents  and  is  fully  established  by  the 
authorities.  See  Kema  v.  Flynn^  51  Mich.  573  ( 17  N.  W. 
Rep.  62);  Vredmtd  i\  Ellsworth,  71  Iowa,  347  (32  N.  W. 
Rep.  374);  Emmet  <&  Kiefer  v.  Rotary  Mill  Co.^  2  Minn. 
286.  Such  being  the  rule  as  to  the  enforcement  of  claims 
under  the  lien  law,  I  think  that  at  least  as  strict  a  rule 
should  obtain  in  the  enforcement  of  claims  under  the  statute 
in  question.  Such  rule  is  not  only  a  reasonable  and  proper 
one,  and  one  which  can  inflict  no  hardship  upon  the  claim- 
ant, but  is  also  one  which  is  absolutely  necessary  for  the 
protection  of  the  corporation.  As  we  have  seen,  such  cor- 
porations usually  know  very  little  as  to  the  progress  of  the 
work,  or  to  what  extent  the  same  has  l>een  done  by  any 
claimant  who  may  seek  relief  under  such  statute.  It  fol- 
lows that  such  claimant  could  meet  with  no  successful  re- 
sistance as  against  the  enforcement  of  his  claim,  however 
fraudulent  or  excessive  the  same  might  be. 

Beside,  this  statute  is  not  intended  for  the  benefit  of  the 
contractor,  and  he  should  therefore  be  liable  to  the  corpo- 
ration for  any  and  all  amounts  which  it  may  have  to  pay 
under  the  provisions  thereof.  But,  if  the  proceedings 
sanctioned  by  the  majority  of  the  court  are  sustained,  the 
corporation  might  be  compelled  to  pay  a  much  larger 
amount  than  it  could  recover  as  against  the  contractor. 
The  contractor,  not  having  been  a  party  to  the  proceeding, 
of  course,  would  not  be  bound  thereby,  and  when  the  cor- 
poration came  to  assert  its  rights  as  against  such  contractor, 
the  judgment  rendered  in  the  proceeding  against  it  would 
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not  only  not  be  conclusive  as  to  the  amount  for  which  he 
was  liable,  but  would  not  even  be  entitled  to  be  introduced 
in  evidence  as  against  such  contractor.  The  proper,  regular 
course,  and  the  only  one  sanctioned  by  such  statute,  would 
be,  either  to  require  first  an  adjudication  of  the  amount 
due  to  the  claimant  as  between  him  and  the  contractor,  or 
else  to  make  the  contractor  a  party  to  the  action  against 
the  corporation,  so  that  he  would  be  bound  by  the  adjudi- 
cation had  therein.  It  follows  that,  in  my  opinion,  the 
judgment  of  the  lower  court  should  be  reversed. 
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—         Sanborn,  Vail  &  Company,  Respondents^  v.  Centralia 
Furniture  Manufacturing  Company,  Appdlant. 

VACATION   OF  JUDGMENT  —  EXCUSABLE  NEGLECT  —  JUDICIAL  DIS- 
CRETION. 

It  is  not  an  abuse  of  discretion  for  a  trial  court  to  deny  a  motion 
to  vacate  a  judgment  by  default  when  the  only  fj^round  upon  which 
the  relief  is  sought  is  that  defendant's  counsel  was  prevented  from 
answering  the  complaint  on  account  of  absence  from  the  city. 

Appeal  from  Superior  Cow%  Lewis  County. 

H,  Juliiis  Miller^  and  Phil  Skillman^  for  appellant. 
Landrum  <&  Landrum^  for  respondents. 

The  opinion  of  the  court  was  delivered  by 

Hoyt,  J. — This  appeal  is  brought  to  reverse  the  action 
of  the  court  below  in  refusing  to  vacate  and  set  aside  a 
judgment  rendered  against  appellant  by  reason  of  its  de- 
fault in  not  appearing  and  answering  the  complaint  of 
plaintiffs  as  required  by  the  terms  of  the  summons  duly 
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served  upon  it.  The  ground  upon  which  relief  was  sought 
against  duch  judgment  was  the  alleged  excusable  neglect  of 
defendant  and  its  counsel.  The  allegation  of  the  aflSdavit 
filed  in  support  of  the  motion  to  vacate  the  judgment,  so 
far  as  this  question  is  concerned,  was  as  follows,  to  wit: 

"We  further  say  that  the  defendant  has  fully  and  fairly 
stated  the  case  in  this  cause  to  Geo.  £.  Rhodes,  esq.,  de- 
fendant's counsel,  who  resides  at  Centralia,  Washington, 
and  employed  said  counsel  to  resist  the  claim  of  the  plaint- 
iff, and  conduct  this  suit  to  its  close.  That  through  the 
neglect  of  said  counsel,  or  absence  from  Centralia,  Wash- 
ington, said  counsel  having  been  delayed,  hindered  and 
detained  at  Mineral  City,  Washington,  defendant  was  pre- 
vented from  appearing  and  answering  this  action.  That 
upon  notice  of  default  having  been  obtained  by  said  plaint- 
iff, the  defendant  employed  H.  Julius  Miller,  counsel  resid- 
ing at  Centralia,  Washington,  by  reason  of  the  absence  of 
said  counsel,  Rhodes,  and  after  fully  stating  the  case  to  my 
counsel,  am  advised  by  them  that  I  have  a  good  and  sub- 
stantial defense  on  the  merits  of  the  action,  and  verily  be- 
lieve the  same  to  be  true," 

And  the  question  presented  for  us  to  decide  is,  as  to 
whether  or  not  this  showing  so  clearly  established  the  fact 
that  the  defendants  were  entitled  to  be  relieved  against  the 
judgment  that  the  court  below  in  refusing  such  relief 
abused  the  discretion  vested  in  it.  That  questions  of  this 
kind  are  submitted  to  the  sound  judicial  discretion  of  the 
court  to  which  the  application  is  addressed  is  conceded  by 
appellant,  and  this  being  so,  it  comes  within  that  class  of 
cases  in  which  the  appellate  court  will  not  interfere  unless 
the  action  of  the  court  below  is  so  clearly  erroneous  as  to 
substantially  warrant  this  court  in  finding  that  it  has  not 
acted  in  good  faith  in  the  matter.  We  should  hold  that 
the  afiSdavit  above  set  out  did  not  show  such  diligence  and 
want  of  fault  on  the  part  of  the  defendant  as  to  entitle  it 
to  relief  against  the  judgment,  even  if  the  question  were 
presented  to  us  as  an  original  proposition.     And  when  it 
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is  presented  to  us,  as  in  this  case,  under  such  circumstances 
that  we  must  not  only  find  that  the  showing  was  sufficient 
to  warrant  the  court  below  in  granting  the  relief,  but  in 
addition  thereto  that  the  showing  was  so  strong  that  the 
action  of  the  court  below  in  holding  it  insufficient  was  an 
abuse  of  discretion,  before  we  can  interfere,  it  is  clear  that 
the  appellant  is  not  entitled  to  relief  in  this  court. 
The  judgment  must  be  affirmed. 

Anders,  C.  J.,  and  Dunbar,  Scott  and  Stiles,  JJ., 
concur. 


[  No.  664.    Decided  November  1,  1892.] 

J.  A.  Arment,  Respondent^  v.  John  R.  Hensel,  Ap- 
pellant, 

PUBLIC   LANDS  —  OPPOSING  CLAIMANTS  —  TRESPASS  —  INJUNCTION. 

Under  §668,  Code  Proc,  injunction  is  authorized  by  a  claimant 
to  land  under  the  laws  of  the  United  States  ag^ainst  another  claim- 
ant who  is  "threatening  to  commit  upon  such  land  waste  which 
tends  materially  to  lessen  the  value  of  the  inheritance,  and  which 
cannot  be  compensated  by  damages;**  and  among  the  Injuries  to 
such  land  for  which  money  damages  will  not  be  adequate  compen- 
sation is  the  removal  of  the  trees  standing  thereon.  (Dunbar.  J., 
dissents.) 

Appeal  from  Superior  Courts  Klickitat  County, 

Presby  i&  Spaldhig^  for  appellant. 
Stott^  Boise  cfe  Stott^  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

Stiles,  J. — The  parties  to  this  action  are  rival  claim- 
ants to  a  certain  tract  of  land  embraced  within  the  lands 
forfeited  to  the  United  States  by  the  Northern  Pacific  Rail- 
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road  Company,  by  the  act  of  congress  approved  Septem- 
ber 29,  1890,  entitled  ''An  act  to  forfeit  certain  lands 
heretofore  granted  for  the  purpose  of  aiding  the  construc- 
tion of  railroads,  and  for  other  purposes,"^  26  St.  at  Large, 
496.  Each  has  made  his  application  to  the  local  land  offi- 
cers to  purchase  under  the  terms  of  the  act.  Respondent 
alleged  and  proved  that  he  was  in  possession  of  the  land; 
that  appellant  had  cut  thirty  cords  of  wood  therefrom,  and 
threatened  to  cut  more,  to  the  permanent  injury  of  the  free- 
hold; that  appellant  was  insolvent,  etc.  The  main  purpose 
of  the  action  was  to  obtain  an  injunction  to  restrain  further 
cutting  of  timber,  pending  the  determination  of  the  ques- 
tion of  right  to  purchase  in  the  land  office. 
Suit  was  brought  under  Code  Proc,  ^  663,  which  reads: 

'^  When  any  two  or  more  persons  are  opposing  claimants 
under  the  laws  of  the  United  States  to  any  land  in  this 
state,  and  one  is  threatening  to  commit  upon  such  land 
waste  which  tends  materially  to  lessen  the  value  of  the  in- 
heritance, and  which  cannot  be  compensated  by  damages, 
and  there  is  imminent  danger  that  unless  restrained  such 
waste  will  be  committed,  the  party,  on  filing  his  complaint 
and  satisfying  the  court  or  judge  of  the  existence  of  the 
facts,  may  have  an  injunction  to  restrain  the  adverse  party. 
In  all  cases  he  shall  give  notice  and  bond  as  is  provided 
in  other  cases  where  injunction  is  granted,  and  the  injunc- 
tion when  granted  shall  be  set  aside  or  modified  as  is  pro- 
vided generally  for  injunction  and  restraining  orders." 

Judgment  was  entered  for  the  plaintiff. 

The  main  contention  now  made  is,  that  no  such  state  of 
things  exists  as  would  ordinarily  justify  an  injunction. 
The  title  is  admitted  to  be  in  the  United  States.  Plaintiff 
showed  nothing  but  possesson  and  a  claim  of  right  to  pur- 
chase. The  defendant  was  not  alleged  or  admitted  to  be 
a  person  rightfully  upon  the  land  or  any  other  than  a  tres- 
passer. The  complaint  was  based  upon  an  alleged  ' '  waste ' ' 
which  can  be  committed  only  by  a  person  rightfully  in  pos- 
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session  by  virtue  of  a  temporary  or  partial  estate,  as  a  ten- 
ant. Waste  may  be  enjoined.  But  "trespass,"  on  the 
other  hand,  is  not  ordiiiarily  remedied  by  injunction,  ex- 
cept in  peculiar  cases. 

All  this  might  have  been  urged  with  prospect  of  success, 
but  for  the  statute  which  is  quoted  above.  This  statute 
speaks  of  "waste  which  tends  materially  to  lessen  the 
value  of  the  inheritance,  and  which  cannot  be  compensated 
by  damages.''  But  that  it  is  not  the  technical  "waste" 
known  to  the  real  property  system  of  England  and  this 
eountry  is  evident  from  the  fact  that  it  is  presupposed  to 
be  committed  by  persons  who  are  mere  hostile  claimants 
under  the  laws  of  the  United  States,  without  regard  to 
title,  or  rightfulness  of  claim,  or  possession.  So  in  regard 
to  the  damages  spoken  of;  the  impossibility  to  com{)ensate 
does  not  refer  to  the  insolvency  of  the  person  committing 
the  waste,  nor  to  the  magnitude  of  the  injury.  Money 
damages  will  compensate  almost  any  imaginable  injury  to 
land,  but  this  statute  assumes  that  the  peculiar  character 
of  land,  which  is  its  subject,  will  afford  instances  where 
money  will  be  inadequate,  in  some  other  sense  than  that  of 
insufficiency.  The  removal  of  trees  from  land  still  the 
property  of  the  government,  and  therefore  probably  in  its 
natural  condition,  is  the  very  first  injury  which  would  tend 
to  materially  lessen  the  value  of  the  inheritance  likely  to 
be  committed  by  persons  entering  thereon;  and  damages 
will  not  compensate  their  loss  in  the  sense  intended  by  the 
statute. 

Therefore  the  injunction  must  stand,  and  the  judgment 
is  affii'med. 

Anders,  C.  J.,  and  Hoyt  and  Scon,  JJ.,  concur. 

Dunbar,  J.  [dissenting).  —  I  am  unable  to  concur  in  the 
majority  opinion.  I  think  in  the  first  instance  the  de- 
murrer to  the  complaint  should  have  been  sustained.     The 
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allegations  of  the  complaint  were  not  sufficient  to  bring  it 
under  the  provisions  of  §  663  of  the  code,  for  it  does  not 
appear  from  the  complaint  that  there  were  two  or  more 
claimants  under  the  laws  of  the  United  States  to  the  land 
in  question,  which  is  a  condition  precedent  to  relief  under 
that  section,  and  it  is  admitted  by  the  respondent  that  the 
complaint  would  not  be  good  outside  of  the  provisions  of 
that  section.  But  this  being  a  case  of  equitable  cognizance 
the  subsequent  answer  must  be  held  to  correct  the  com- 
plaint in  that  respect,  as  it  alleges  a  claim  of  the  defendant 
to  the  land  under  the  laws  of  the  United  States. 

Under  the  pleadings  and  proofs,  however,  I  think  the 
plaintiff  failed  to  make  out  his  case.  I  cannot  give  as 
broad  a  construction  to  the  statute  as  my  brothers  do.  I 
do  not  think  there  is  anything  in  the  language  used  that 
will  justify  the  conclusion  that  equity  can  be  invoked  until 
it  appears  that  there  is  no  legal  remedy,  or  that  implies 
that  there  is  no  legal  remedy  in  this  kind  of  a  case.  Why 
will  not  ''damages  compensate  the  loss  of  trees?"  It  is 
certainly  not  a  sentimental  loss  which  the  statute  is  guard- 
ing against.  If  it  is  not,  but  it  is  actual  damage  which  can 
be  estimated,  equity  will  not  interpose  until  it  appears  that 
the  law  is  powerless.  This  was  the  theory  of  the  com- 
plaint. Many  of  the  allegations  are  of  actual,  estimated 
damages,  including  the  value  of  wood  cut,  alleged  to  be  of 
the  value  of  one  hundred  dollars,  which  the  plaintiff  asked 
to  have  the  defendant  i*estrained  from  removing;  damage 
to  the  meadows,  etc.  To  bring  himself  within  the  rule, 
and  sustain  the  conclusion  of  law,  pleaded  ''that  he  had  no 
plain,  speedy  or  adequate  remedy  at  law,''  the  plaintiff  al- 
leges the  fact  to  be  that  the  defendapt  is  insolvent,  and  un- 
able to  respond  in  dam|iges  for  said  wrongful  acts  and 
trespasses.  This,  I  think,  was  a  material  allegation,  and 
one  which  was  necessary  to  sustain  the  complaint.  Being 
necessary  to  allege  it,  it  is  equally  necessary  to  prove  it,  it 
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being  denied  by  the  answer.  Nothing  appears  either  in 
the  proof  or  the  findings  of  fact  to  sustain  this  allegation, 
and  the  relief  asked  for  should,  therefore,  I  think,  have 
been  denied.  I  have  nothing  to  uige  against  the  policy  of 
the  law  absolutely  restraining  claimants  under  such  circum- 
stances from  cutting  timber,  or  from  committing  any  other 
kind  of  waste,  and  am  perfectly  willing  to  concede  that 
such  enactment  would  be  a  w^ise  and  wholesome  one,  but  I 
cannot  thus  construe  said  §  663. 


[No.fiM.    Decided  November  3, 18».] 

Henry  McCue,  Appellant^  v.  Bellikoham  Bay  Water 

^  So,  Company,  Respondent. 

«Z  Hi- 

STATE     LANDS— LAKE     BED     BELOW    HIGH    WATER    MARK  —  EASE- 
MENTS —  RIGHT-OF-WAY  —  LOCATION  —  N  ON -USER  —  INJUNCTION . 

Land  lying  below  the  line  of  ordinary  high  water  mark  in  fresh 
water  lakes  belongs  to  the  state. 

The  grant  to  a  water  company  of  a  tifty-foot  right-of-way  through 
a  certain  tract  of  land  becomes  fixed  and  certain  when  the  company 
makes  its  selection  under  the  deed  and  goes  upon  the  land  and 
clears  and  prepares  its  right-of-way;  and  injunction  will  not  lie  to 
prevent  the  construction  of  a  pipe  line  thereon,  unless  the  right-of- 
way  has  been  actually  abandoned,  as  mere  non-user  will  not  defeat 
the  right  to  occupy  and  use  it  for  the  purpose  expressed  in  the 
grant,  when  no  time  for  use  and  occupation  is  prescribed. 

Appeal  from  Superior  Courts  Whatcom  County. 

Brucey  Brown  d*  Raybum^  for  appellant. 
Dorr^  Iladley  ik  Iladley^  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

Anders,  C.  J. — On  April  3,  1889,  appellant  and  wife, 
by  a  deed  duly  executed  and  acknowledged,  *' granted, 
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bargained,  sold,  conveyed  and  confirmed ''  to  the  respond- 
ent *nhe  right-of-way  fifty  (60)  feet  wide,  through,  upon, 
over  and  across  lot  five  ( 5 ),  in  section  twenty-seven  ( 27 ), 
township  thii*ty-eight  (38)  north,  range  three  (3)  east, 
Willamette  base  and  meridian,  in  said  Whatcom  county, 
with  the  exclusive  right  to  dig  ditches,  lay  pipes,  build 
flumes,  bore  tunnels  and  construct  conduits  to  convey 
water,  within  the  said  strip  of  land,  and  to  maintain  and 
use  the  same,  with  the  right  to  take  water  from  Lake 
Whatcom  to  the  full  capacity  of  any  and  all  of  the  said 
conduits,  together  with  the  tenements, "  etc. 

The  respondent,  by  its  agent  and  general  manager,  soon 
after  the  execution  of  said  deed,  and  with  the  knowledge 
and  acquiescence  of  appellant,  selected  a  strip  fifty  feet  wide 
across  said  land,  entered  upon,  surveyed  and  took  posses- 
sion of  the  same,  cleared  it,  and  made  a  road  upon  it,  pre- 
paratory to  laying  a  pipe  line  thereon  for  the  purpose  of 
conveying  water  from  Lake  Whatcom,  a  large,  navigable 
body  of  fresh  water,  to  the  cities  of  Whatcom  and  Sehome, 
on  Bellingham  Bay.  It  seems  to  have  been  the  intention  of 
the  respondent,  or  rather  of  its  engineer  and  manager,  to 
drive  a  tunnel  through  a  large  portion  of  the  right-of-way 
selected  across  said  lot  five,  in  which  to  lay  a  water  pipe, 
and  accordingly  men  were  employed  through  the  winter  of 
1889-90,  to  sink  pits  or  "shafts"  on  the  selected  route  for 
the  purpose  of  ascertaining  the  character  of  the  soil  so  that  it 
might  be  determined  whether  a  tunnel  would  be  practicable 
and  economical,  or  whether  an  open  cut  would  have  to  be 
made.  We  are  unable  from  the  testimony  to  clearly  de- 
termine just  when  this  work  was  completed.  Neither  can 
we  tell  with  certainty  whether  anything  was  done  on  the 
righiof-way  by  respondent  thereafter,  prior  to  the  spring 
or  summer  of  1891.  But  during  the  latter  year,  about  the 
month  of  August,  the  respondent  resumed  active  opera- 
tions upon  the  said  right-of-way  with  a  view  to  an  early 
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completion  of  what  it  styles  its  '' permanent  pipe  line^'  to 
Lake  Whatcom.  After  the  work  had  progressed  to  a  con- 
siderable extent,  appellant  brought  this  action  to  enjoin 
its  further  prosecution,  on  the  ground  that  he  was  the 
owner  of  said  lot  five,  that  the  respondent  was  occupying 
the  same  and  excavating,  or  threatening  to  excavate,  a 
large  and  deep  ditch  therein  which  would  be  prejudicial  to 
his  use  and  enjoyment  of  his  said  land,  that  the  same  was 
done  without  his  leave  or  license,  and  that  the  respondent 
had  selected,  located  and  used  another  and  different  right- 
of-way  across  said  lot  five,  and  had  abandoned  the  line  in 
question. 

The  appellant  bases  his  right  to  an  injunction  upon  the 
fact  that  in  the  fall  of  the  year  1889,  and,  according  to  his 
own  testimony,  before  the  respondent  had  ceased  to  per- 
form the  preparatory  work  above  mentioned,  the  latter,  in 
order  to  obtain  an  early  supply  of  water  for  the  cities  of 
Whatcom  and  Sehome,  laid  a  pipe  in  front  of  said  lot  five, 
along  the  margin  of  Lake  Whatcom,  which  it  used  for  a 
time  but  abandoned  more  than  a  year  before  this  action 
was  instituted.  The  contention  of  appellant  is  that  the 
pipe  so  laid  was  over  and  across  his  land,  and  was,  there- 
fore, the  only  route  to  which  the  respondent  can  lay  any 
claim  whatever  under  the  right-of-way  deed.  On  the  other 
hand,  the  respondent  insists  that  that  line  was,  and  was  in- 
tended to  be,  but  temporary,  that  the  line  first  selected — 
the  one  now  in  dispute — was  never  abandoned,  and  that 
the  abandoned  "temporary  line"  was  not  upon  the  land  of 
appellant,  but  was  below  ordinary  high  water  mark  on 
Lake  Whatcom,  and,  therefore,  upon  the  land  of  the  state, 
and  that  even  if  it  had  been  a  permanent,  instead  of  a  tem- 
porary location,  it  would  not  have  defeated  the  right  of  re- 
spondent to  occupy  and  use  the  fifty  feet  strip  of  land  in 
controversy  for  the  purpose  of  constructing  its  water  pipe 
line  thereon. 
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From  all  of  the  testimony,  which  is  too  voluminous  to  be 
stated  in  detail,  we  are  of  the  opinion  that  this  abandoned 
line  was  not  upon  the  land  of  appellant,  but  was  consider- 
ably below  the  ordinary  high  water  mark  on  the  lake,  and 
upon  land  belonging  to  the  state,  in  which  the  appellant 
had  no  proprietary  interest.  Const,  of  Washington,  art. 
17,  §  1;  Eisehheis  v,  Hatfidd,  2  Wash.  236  (26  Pac.  Rep. 
539);  Barbor  Line  CmnWs  v.  State,  2  Wash.  530  (27  Pac. 
Rep.  550);  Mills  on  Eminent  Domain,  §  82. 

But  it  also  appears  from  the  testimony  that  while  laying 
its  line  in  the  lake  in  front  of  appellant^  s  land,  the  respond- 
ent committed  acts  of  trespass  which  it  was  wholly  unwar- 
ranted in  doing,  such  as  cutting  timber,  and  digging  up  the 
soil,  and  making  a  road  within  the  boundary  of  appellant's 
premises  without  his  consent,  and  against  his  objections. 
For  these  acts  he  would  have  been  entitled  to  redress  if  he 
had  applied  to  a  court  of  competent  jurisdiction.     Having 
made  its  selection  under  its  deed,  respondent  was  bound 
thereby,  and  had  no  right  to  go  elsewhere  and  do  any  act 
upon  appellant's  land  not  authorized  by  him.     When  it 
^ent  upon  the  land  described  in  the  deed,  and  cleared  and 
prepared  its  right-of-way,  its  grant  became  fixed  and  cer- 
tain, and  it  thereafter  had  no  interest  or  right  whatever  in 
any  other  part  of  the  premises.     The  deed  prescribed  no 
time  within  which  the  water  company  should  select  its 
right-of-way,  or  complete  the  construction  of  its  pipe  line 
thereon,  and  therefore  no  mere  non-user  of  the  right-of-way 
selected  and  located,  for  any  length  of  time  stiort  of  the 
period  prescribed  by  the  statute  of  limitations,  would  defeat 
the  right  of  the  respondent  to  occupy  and  use  it  for  the 
purpose  expressed  in  the  grant.    Barlow  v.  Chicago,  etc, , 
R,  jB.  Ci>.,  29  Iowa,  276;  Bam.non  v.  Angier,  2  Allen,  128; 
Washburn  on  Easements  and  Servitudes  (4th  ed.),  265. 
In  the  absence  of  a  satisfactory  showing  that  the  respond- 
ent ever  actually  and  intentionally  abandoned  the  strip  of 
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land  involved  in  this  controversy,  we  think  it  is  entitled  to 
occupy  and  use  it  for  the  purpose  of  a  right-of-way,  and  it 
therefore  follows  that  the  injunction  was  properly  denied. 
Of  course  the  respondent  must  confine  its  occupancy  to  the 
identical  location  selected.  It  is  entitled  to  the  use  of  that, 
and  nothing  moi^>. 

We  have  not  overlooked  the  motions  of  the  respective 
parties  for  judgment  on  the  pleadings,  but  deem  a  discus- 
sion of  the  questions  thus  raised  unnecessary.  All  of  the 
testimony  in  the  cause  being  befoi*e  us  we  prefer  to  base 
our  decision  upon  the  merits,  rather  than  upon  mere  tech- 
nical objections  to  the  pleadings,  the  decision  of  which 
would  subserve  no  useful  purpose. 

The  judgment  is  affirmed. 

HoYT  and  Scott,  JJ.,  concur. 
Stiles,  J.,  concurs  in  the  result. 

Dunbar,  J. — I  dissent  to  the  majority  opinion,  and  will 
hereafter  express  my  views  at  length. 


[  No.  661.    Decided  November  3, 1882.] 

John  Hogele,  Appdlant^  v.  C.  R.  Wilson,  Henry  Wil.- 

jaJ  ^91  SON,  AND  A.  B.  Johnson,  Respondents. 


MA8TEK    AND    SERVANT  —  DANOEROUS    MACHINERY  —  LIABILITY    OF 

MASTER  —  NON-SUIT. 

A  servant  employed  to  operate  dangerous  machinery,  whose  dan- 
gerous character  is  apparent  to  all,  and  as  well  known  to  the 
servant  as  to  his  employer,  assumes  the  risk  of  such  employment;^ 
and  where  there  are  no  latent  defects  in  the  machine,  the  servant 
cannot  recover  for  injuries  received  therefrom,  although  there  may 
be  more  modern  machines  for  performing  the  same  work  whereby 
the  dangers  incident  to  such  employment  are  greatly  reduced. 
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Where  a  plaintiff  has  failed  to  make  a  case  upon  all  the  proofs 
introduced  by  him,  the  defendant  is  entitled  to  a  non-suit,  although 
he  has,  upon  cross-examination  of  plaintiff's  witnesses,  asked  cer- 
tain questions,  the  answers  to  which  may  tend  to  establish  a  de- 
fense. 

Appeal  from  Superior  Courts  Chehalis  County, 

J.  C,  Oro98^  and  A,  E,  Griffiths^  for  appellant. 

D.  AUen^  M,  J.  Cochran^  and  H.  IL  Northrup^  for  re- 
spondents. 

The  opinion  of  the  court  was  delivered  by 

HoYT,  J. — Numerous  errors  have  been  assigned  as 
grounds  for  the  reversal  of  the  judgment  entered  in  this 
cause,  and  have  been  argued  by  the  counsel  for  the  i-espectr 
ive  parties.  But  as  we  view  the  record  the  judgment  of 
the  court  below  is  right  or  wrong,  as  we  find  for  or  against 
a  single  proposition.  Plaintiff  was  injured  while  working 
in  a  sawmill  upon  a  machine  called  a  ^^hand  edger.^'  The 
contention  on  his  part  is,  that  such  machine  was  dangerous 
to  life  and  limb,  and  that  he  had  never  been  properly  in- 
structed as  to  its  use  by  the  defendants,  and  that  by  reason 
of  the  negligence  of  the  defendants  in  allowing  him  to  work 
at  such  a  machine  without  such  instruction  they  had  be- 
come liable  to  him  for  damages  occasioned  by  the  injury. 
The  contention  on  the  part  of  the  respondents  is,  that  the 
dangers  connected  with  the  use  of  the  machine  in  question 
by  the  appellant  were  as  well  known  to  him  as  to  the  de- 
fendants, and  that  they  were  incident  to  his  employment, 
and  that  defendants  were  not  liable  on  account  thereof. 
The  whole  case  turned  in  the  court  below,  and  must,  we 
think,  be  decided  here,  upon  this  single  proposition.  It  is 
not  contended  by  the  plaintiff  that  there  was  any  defect  in 
the  machine  at  which  he  was  working;  that  is,  he  does  not 
claim  but  what  it  was  in  good  order  when  he  was  put  to 
work  upon  it,  and  was  still  in  good  order  at  the  time  of 
his  injury.     He  does  claim,  however,  that  the  machine 
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itself  was  out  of  date,  and  had  been  in  most  mills  sup- 
planted by  more  modem  machines,  to  perform  the  same 
work,  by  which  the  dangers  incident  to  employment  thereat 
had  been  greatly  reduced.  It  is  not  claimed,  however, 
on  his  part  that  there  were  any  latent  or  secret  defects  in 
this  machine.  All  the  dangers  connected  therewith  were 
open  and  apparent  to  a  casual  observer.  No  one  could  see 
the  machine  running  for  even  an  hour  without  being  im- 
pressed with  the  dangers  incident  to  working  around  it. 
The  undisputed  proof  showed  that  plaintiff  had  been  at 
work  in  and  around  the  mill  in  which  this  edger  was  used 
for  more  than  a  year,  and  that  he  had  been  at  work  on  the 
edger  in  the  same  capacity  that  he  was  working  when  in- 
jured for  more  than  four  months. 

Under  these  circumstances  we  do  not  think  that  there 
was  any  proof  of  the  plaintiff  having  been  subjected  by  the 
defendants  to  any  dangers  exx^epting  such  as  must  have 
been  present  in  his  own  mind  and  accepted  by  him  as  in- 
cident to  his  occupation,  and  such  being  the  case,  he,  of 
course,  could  not  recover  for  any  injury  resulting  from 
such  employment.  This  rule  of  law  upon  the  facts  above 
stated  is  overwhelmingly  established  by  the  authorities. 
Wharton  on  Negligence,  §  214,  lays  down  the  proposition 
more  broadly  than  it  is  necessary  that  it  should  be  stated 
in  order  to  bring  the  plaintiff  in  this  action  within  it,  and 
cites  over  fifty  cases,  each  of  which  more  or  less  directly 
sustains  the  text  of  such  section.  See  also  Buzzdl  v.  Lor 
conia  Manufacturing  Co.y  48  Me.  121;  Wood,  Master  and 
Servant,  §  326. 

All  the  facts  which  we  have  stated  as  above  appeared  in 
plaintiff^  s  own  testimony,  and  such  being  the  case,  the  mo- 
tion for  non-suit  was  properly  granted  by  the  court.  Ap- 
pellant contends,  however,  that  even  although  the  rule  is  as 
above  contended  for,  and  the  plaintiff  had  by  his  own  tes- 
timony brought  himself  within  it,  yet  that  it  was  error  on 
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the  part  of  the  court  to  grant  defendants'  motion  for  a  non- 
sait,  for  the  reason  that  they  had  introduced  affirmative 
proofs  to  establish  their  defense.  The  proofs  introduced 
by  them,  if  any,  at  the  time  the  motion  was  made  were 
from  one  of  the  witnesses  for  the  plaintiff  by  way  of  cross 
examination,  during  which  some  questions  were  asked,  the 
answers  to  which  may  have  been  in  the  direction  of  mak- 
ing a  defense.  But  the  witness  who  was  thus  examined 
by  the  defendants  was  an  expert  witness  introduced  simply 
to  show  the  nature  of  the  injury  and  the  probable  result 
thereof,  and  we  do  not  think  the  question  or  two  asked  by 
defendants  during  the  progress  of  the  plaintiff's  case  before 
the  close  thereof  could  affect  the  right  of  the  defendants 
to  move  for  a  non-suit  at  the  close  of  plaintiff's  case  upon 
all  the  proofs  which  had  been  introduced. 

The  non-suit,  then,  was  properly  granted,  and  the  judg- 
ment rendered  thereon  must  be  affirmed. 

Akders,  C.  J.,  and  Dunbar,  Stiles  and  Scott,  JJ., 
concur. 


i  ,5  '«»; 

[No.  996.    Decided  November  3, 1892.]  „    JfOj 


J.  W.  Barnett,  Respondent^  v.  R.  N.  Ashmore,  Auditor 
of  Lewis  County^  Washington^  Appellant, 

CHANGE  OF  VENUE — BIAS  OF  JUDGE  —  MANDAMUS  — ROOMS  PRO- 
VIDED BY  ORDER  OF  COURT  —  REFUSAL  OF  AUDITOR  TO  DRAW 
WARRANT. 

Where  a  judge  is  interested  financially  in  the  result  of  a  case, 
although  it  may  not  be  in  such  a  way  as  to  render  him  legally  re- 
sponsible, and  is  evidently  biased  in  favor  of  one  of  the  parties,  his 
refusal  to  grant  an  application  for  a  change  of  venue  is  an  abuse  of 
discretion  reposed  in  him. 

Mandamus  will  not  lie  to  compel  the  auditor  of  a  county  to  draw 
a  warrant  for  the  payment  of  expenses  incurred  by  the  sheriff  in 
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providing  and  furnishing  rooms  for  the  court  and  its  officers,  which 
had  been  ordered  by  the  judge  of  the  superior  court  under  author- 
ity of  Code  Proc,  §48,  when  it  appears  that  the  county  commission- 
ers were  at  the  time  making  suitable  provision  therefor,  and  that 
the  judge  and  sherilT  were  cognizant  of  the  fact. 

Appeal  from  Superior  Courts  Lewis  County. 

Mandamus  against  B.  N.  Ashmore,  as  auditor  of  Lewis 
county,  Washington,  to  compel  him  to  draw  a  warrant  in 
favor  of  plaintiff,  who  was  sheriff  of  the  county,  and  who 
had  incurred  certain  expenses  in  providing  and  fitting  up 
rooms  for  the  court  and  certain  of  the  officers  of  the  county. 
From  a  judgment  awarding  a  peremptory  writ  of  mandate 
defendant  appeals. 

Reynolds  <£  Stewart^  for  appellant. 
H.  S.  Elliott^  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

Dunbar,  J. — The  first  contention  of  the  appellant  is, 
that  the  court  erred  in  not  granting  the  change  of  venue 
prayed  for.  We  think  the  record  supports  this  conten- 
tion. While  it  must  be  conceded  that  a  question  of  change 
of  venue  is  a  matter  very  largely  discretionary  with  the 
trial  judge,  yet,  where  this  discretion  is  evidently  abused, 
the  appellate  court  will  not  hesitate  to  give  relief.  In  this 
case  the  affidavit  on  which  the  motion  was  based  shows 
such  a  state  of  facts  that  the  judge  ought  not  for  a  moment 
to  have  hesitated  to  grant  it.  According  to  the  judge's 
own  statement  he  was  interested  financially  in  the  result  of 
the  case,  and  even  if,  as  claimed  by  respondent,  his  state- 
ment did  not  make  him  legally  responsible  to  the  sheriff, 
but  only  morally  responsible,  the  whole  record  in  the  case 
incorporated  in  the  affidavit  shows  conclusively  that  the 
judge  was  not  only,  not  a  disinterested  party,  but  that  he 
was  a  very  intense  partisan.     It  is  a  primary  idea  in  the 
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administration  of  justice  that  a  judge  must  necessarily  be 
free  from  bias,  prejudice  or  partiality.  As  was  well  said 
by  the  supreme  court  of  Michigan  in  StocJcwM  v.  Town- 
ihip  Board  of  White  Lake^  22  Mich.  341: 

*'The  court  ought  not  to  be  astute  to  discover  refined 
and  subtle  distinctions  to  save  a  case  from  the  operation 
of  the  maxim,  when  the  principle  it  embodies  bespeaks  the 
propriety  of  its  application.  The  immediate  rights  of  the 
litigants  are  not  the  only  objects  of  the  rule.  A  sound 
public  policy,  which  is  interested  in  preserving  every  tri- 
bunal appointed  by  law  from  discredit,  imperiously  de- 
mands its  observance.^' 

We  are  also  clearly  of  the  opinion  that  the  court  erred 
in  sustaining  the  demurrer  to  defendant's  answer.  The 
law  provides  (Code  Proc.  §48)  that  if  the  proper  authori- 
ties neglect  to  provide  any  supreme  court  or  superior  court 
with  rooms,  furniture,  fuel,  lights  and  stationery,  suitable 
and  sufficient  for  the  transaction  of  its  business,  and  for 
the  jury  attending  upon  it,  if  there  be  one,  the  court  may 
order  the  sheriff  to  make  such  provisions,  and  the  expense 
incurred  by  the  sheriff  in  carrying  such  order  into  effect 
shall,  when  ascertained  and  ordered  to  be  paid  by  the 
court,  be  a  charge  upon  the  county.  But  it  must  be  borne 
in  mind  that  this  authority  can  only  be  exercised  by  the 
court  when  the  proper  authorities  neglect  to  make  such 
provision.  In  this  instance  the  board  of  county  commis- 
sioners were  the  proper  authorities.  It  clearly  appears 
from  the  respondent's  answer  that  the  condition  of  affairs 
did  not  exist  which  warranted  the  assumption  of  authority 
exercised  by  the  court.  The  board  of  county  commis- 
sioners had  neither  refused  nor  neglected  to  provide  suit- 
able rooms  and  furniture,  etc. ,  for  the  use  of  the  court.  It 
is  alleged  in  the  answer  that  a  large  and  commodious  court 
house  was  already  at  the  service  of  the  court,  but  even 
presuming  that  the  increasing  business  of  the  court  de- 
manded additional  rooms  and   conveniences,   the   answer 
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alleges  that  upon  the  first  notice  given  to  the  commission- 
ers by  the  judge  that  he  required  additional  rooms,  furni- 
ture and  conveniences,  they  proceeded  at  once  to  make 
provisions  for  furnishing  the  same,  and  notified  the  court 
of  their  intent  so  to  do,  and  that  prior  to  the  contracting 
of  any  of  the  said  bills  by  the  sheriff  they  had  contracted 
to  have  an  addition  built  to  the  court  house  sufiicient  to 
provide  the  said  judge  with  a  room  for  his  chambers,  and 
to  provide  jury  rooms  and  sufficient  office  rooms  for  all  the 
county  officers,  and  to  secure  a  fire-proof  vault  for  a  safe 
storage  for  the  records.  That  the  bills  of  the  sheriff  were 
incurred  with  full  knowledge  on  his  part,  and  on  the  part 
of  the  court,  that  the  commissioners  proposed  to,  and  had 
undertaken,  and  would  have  ready  for  the  use  of  the  court 
when  needed,  better  and  more  suitable  rooms  and  facilities 
for  the  comfort  and  dispatch  of  the  business  of  said  court 
than  those  which  said  sheriff  rented;  and  that  knowing  all 
these  facts  the  judge  directed  the  sheriff  to  incur  the  said 
obligations.  It  also  appears  from  the  answer  that  the 
apartments  provided  for  the  court  were  furnished  and  in 
readiness  for  the  use  of  the  court  before  the  court  convened 
on  the  6th  day  of  January. 

Theii»e,  with  many  other  facts  stated  in  tjie  answer,  show 
conclusively  to  our  minds  that  the  proper  authorities  had 
not  neglected  to  make  suitable  provisions  for  the  court,  and 
that  the  order  of  the  court  was  without  authority  of  law. 
A  demurrer  having  admitted  all  the  facts  alleged  in  the 
answer  which  were  properly  pleaded,  we  think  the  defend- 
ant showed  good  cause  why  he  should  not  be  punished  for 
contempt. 

So  far  as  the  question  of  the  binding  force  of  the  judg- 
ment of  the  court  is  concerned,  at  most  it  could  only  bind 
parties  to  the  action,  and  those  having  notice.  By  special 
order  of  the  court  only  certain  individuals  in  Lewis  county- 
had  notice  of  the  proceedings.    J.  N.  Ashmore  had  notice. 
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but  the  county  auditor  of  Lewis  county,  whose  duty  it  was 
at  that  time  to  audit  all  legal  claims  against  the  county, 
had  no  notice,  and  the  same  may  be  said  of  the  county 
commissioners.  The  duty  of  the  auditor  is  thus  summed 
up  in  respondent's  brief: 

''Upon  presentation  of  an  order  such  as  that  of  the 
sheriff  in  this  case,  it  is  the  duty  of  the  auditor  to  inquire: 
Firsts  Is  it  lawful,  i.  e,^  made  in  pursuance  of  law;  and, 
second^  has  it  been  approved  by  the  tribunal  designated  by 
law  for  its  allowance.  Upon  the  aflBrmative  answering  of 
these  questions  he  is  bound  to  draw  a  warrant." 

Conceding  the  respondent's  position  to  be  correct,  we 
have  already  found  that  the  order  was  not  made  in  accord- 
ance with  law,  and  the  auditor  was,  therefore,  justified  in 
not  issuing  the  warrant. 

The  judgment  is,  therefore,  reversed,  and  the  cause  I'e- 
manded  to  the  lower  court  with  instructions  to  dismiss  the 
action. 


Anders,  C.  J.,  and  Hoyt,  Stiles  and  Scott,  JJ.,  con- 
cur. 


[  No.  731.    Decided  November  3, 1892.] 


J.  B.  Hunt  and  Elizabeth  Hunt,  Eeapondenta^  v.  Alma 
Stearns  and  Howard  Stearns,  Appellarits. 
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VENDOR  AND  PURCHASER  —  ACTION  FOR  PURCHASE  MONEY  —  TITLE 

OF  VENDOR. 

In  an  action  to  recover  the  balance  of  the  purchase  money  due 
on  a  contract  for  the  sale  of  real  estate,  the  fact  that  the  vendor  did 
not  have  the  legal  title  at  the  time  of  the  contract,  but  herself  held 
only  under  a  contract  of  sale,  and  that  the  land  had  since  depreci- 
ated in  value,  constitutes  no  defense  when  defendant  purchased 
with  full  knowledge  of  the  state  of  the  vendor's  title. 
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Appeal  from  Superior  Courts  Spokane  County, 

Prather  cJ&  Danson^  for  appellants. 
Ihe  K.  Revelle^  tor  respondents. 

The  opinion  of  the  court  was  delivered  by 

Dunbar,  J. — The  main  contention  of  the  appellant  is, 
that  at  the  time  the  contract  was  entered  into  between  ap- 
pellant and  respondent  there  was  an  outstanding  title  which 
the  vendor  should  not  be  allowed  to  speculate  with  and 
afterwards  be  allowed  to  force  upon  the  vendee  to  her 
detriment;  that  had  the  land  risen  in  value  the  vendee 
might  not  have  been  able  to  obtain  title  under  the  contract, 
and  that  inasmuch  as  the  land  had  depreciated  in  value  the 
vendee  ought  to  have  the  option  to  receive  the  money  ad- 
vanced. It  is  true  that  on  the  30th  day  of  October,  1890, 
the  vendor  paid  for  and  received  a  deed  of  the  land  from 
Stage,  in  whom  the  legal  title  to  the  land  in  question  was 
vested,  but  this  was  well  understood  by  the  appellant. 
She  understood  Stage's  relation  to  the  land  at  the  time  she 
entered  into  the  contract  to  purchase,  and  made  the  first 
payment  of  six  hundred  dollars,  and  she  again  acknowl- 
edged and  ratified  the  contract  by  a  payment  of  six  hun- 
dred dollars  on  the  23d  day  of  June,  1890,  and  had  not 
paid  or  tendered  the  balance  of  six  hundred  dollars  at  the 
time  the  respondent,  Elizabeth  Hunt,  received  a  deed  from 
Stage,  May  4,  1891,  and  she  has  never  paid  or  tendei'ed 
the  same  according  to  the  terms  of  her  contract,  or  at  all. 

This  court  held,  in  Colcord  v.  Leddy^  4  Wash.  791  (31 
Pac.  Rep.  320),  that  Colcord,  who  was  seeking  to  recover 
money  previously  advanced  by  him  upon  a  contract  to  pur- 
chase land  which  was  community  property,  said  contract 
being  executed  only  by  the  husband,  should  first  have  de- 
manded the  execution  of  a  contract  by  the  defendant  and 
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wife  of  defendant,  Leddy,  that  the  community  property 
might  be  bound,  and  that  having  failed  to  do  so  he  cannot 
DOW  arbitrarily  avoid  the  performance  of  said  contract 
upon  his  part  and  recover  the  money  previously  advanced 
thereon.  That  decision  is  decisive  of  this  point,  conceding 
that  the  property  was  community  property.  But  this  is  a 
still  stronger  case,  for  while  the  court  found  that  the  land 
in  question  was  separate  property,  both  husband  and  wife 
tendered  a  deed  to  the  appellant.  An  investigation  of  the 
whole  record  shows  that  the  failure  of  the  appellant.  Alma 
Steams,  to  make  the  third  payment  provided  for  in  the 
contract  was  not  induced  by  any  legal  difficulties  or  bar- 
riers, but  was  the  sole  result  of  the  depreciation  in  value  of 
the  land. 

So  far  as  alleged  errors  in  the  admission  of  testimony 
are  concerned,  if  errors  at  all,  they  were  without  prejudice, 
as  this  court  tries  the  cause  de  novo  upon  the  testimony 
presented. 

We  think  the  judgment  is  right,  and  it  is,  therefore, 
affirmed. 

Anders,  C.  J.,  and  Stiles  and  Scott,  JJ.,  concur. 

HoYT,  J.,  concurs  in  the  result. 


[  No.  820.    Decided  November  7, 1892.] 

W.  J.  Pearson,  Respondents  v.  George  T.  Ashley  and 

Annie  Ashley,  Appellants. 

APPEAL  — STIPULATON  — TIME  OF  FIXING  BOND  —  PRESUMPTION  — 
SCHOOL  LANDS — EJECTMENT  BY  PUKOHAiSER — PAYMENT  FOR  IM- 
PROVEMENTS. 

Where  the  parties  to  an  appeal  have  filed  a  stipulation  provid- 
ing, among  other  things,  "that  the  appeal  herein  was  duly  per- 
fected and  the  requisite  undertaking  on  appeal  was  ^iven  and  filed 
within  the  time  prescribed  by  law,"  the  court  will  disregard  re- 
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spoudent*s  motion  to  dismiss  the  appeal  on  the  ground  that  the 
bond  was  not  filed  in  time,  and  will  presume  that  the  date  of  filing 
endorsed  on  the  bond  is  due  to  a  mistake  on  the  part  of  the  clerk. 

Under  Gen.  Stat.,  g  2146,  one  in  possession  of  school  lands  and 
having  improvements  thereon,  which  have  been  duly  appraised  by 
the  board  of  county  commissioners  before  the  sale  thereof,  has  a 
right,  as  against  the  purchaser  at  such  sale,  to  retain  possession 
until  he  has  been  paid  by  such  purchaser  the  value  of  his  improve- 
ments as  so  appraised. 

Appeal  from  Superior  Courts  Wahkiakum  County, 

Hardesty  <&  Kellum^  for  appellants. 

e/.  Bruce  Pohoarth^  and  John  H.  <&  A.  M,  Smithy  for  re- 
spondent. 

The  opinion  of  the  court  was  delivered  by 

Hoyt,  J. — There  was  attached  to  the  statement  of  facts 
in  this  case  a  stipulation  signed  by  the  attorneys  for  the 
reS»pective  parties,  substantially  as  follows: 

^^It  is  hereby  agreed  that  the  foregoing  statement  of 
facts  and  bill  of  exceptions  contains  a  full,  true  and  correct 
copy  of  all  papers  necessary  and  proper  to  be  used  on  this 
appeal.  That  the  appeal  herein  was  duly  perfected  and 
the  requisite  undertaking  on  appeal  was  given  and  filed 
within  the  time  prescribed  by  law.  That  the  foregoing  is 
a  full,  true  and  correct  transcript,  and  that  the  appeal 
herein  may  be  heard  thereon." 

In  the  face  of  this  stipulation  respondent  moves  the  court 
to  dismiss  the  appeal  on  the  ground  that  the  bond  was  not 
filed  in  time.  In  our  opinion  he  has'  no  standing  in  court 
under  the  circumstances  to  urge  such  a  motion.  After  the 
respondent  had  entered  into  such  a  stipulation  the  court 
will  presume  that  the  clerk  made  a  mistake  in  endorsing 
the  date  of  the  filing  of  the  bond  therein,  and  that  to  pre- 
vent any  formal  proceedings  to  correct  such  error  the  stip- 
ulation in  question  was  entered  into.  The  motion  must  be 
denied. 

But  one  question  is  presented  for  our  determination  by 
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the  record  in  this  case,  and  that  is  whether  or  not  one  in  pos- 
session of  school  lands,  and  having  improvements  thereon 
which  have  been  duly  appraised  by  the  board  of  county 
commissioners  before  the  sale  thereof,  has  a  right,  as  against 
the  purchaser  at  such  sale,  to  retain  possession  until  he  has 
been  paid  by  such  purchaser  the  value  of  his  improvements 
as  so  appraised.  Sec.  2146,  Gren.  Stat,  is  in  words  an^ 
figures  following,  to  wit: 

''Sec.  214:6.  The  appraisers  shall  also  appraise  all  im- 
provements found  upon  school  lands,  and  shall  also  ap- 
praise all  damages  and  waste  to  the  premises  by  cutting 
timber,  or  the  removal  of  timber,  stone  or  other  materials 
from  the  premises  by  the  person  claiming  the  improvements, 
or  by  his  consent,  and  the  balance,  after  deducting  dam- 
ages and  waste,  appraised  as  aforesaid,  shall  be  set  down 
as  the  value  of  the  improvements  upon  the  lands  so  ap- 
praised: Provided^  That  this  section  shall  not  be  construed 
to  affect  the  right  of  the  state  to  the  value  of  such  lands 
appraised:  Pr<yi*ided  further^  If  the  purchaser  be  not  the 
owner  of  the  improvements,  he  shall  pay  to  the  said  owner 
in  cash  the  appraised  value  thereof  at  the  time  of  sale, 
^vithin  thirty  days  from  the  day  of  sale." 

And  upon  its  interpretation  the  question  at  bar  must  be 
decided.  The  respondent  contends  that  under  the  provis- 
ions of  that  section  he,  as  the  purchaser  of  the  land  in  ques- 
tion, became  liable  to  the  owner  of  the  improvements  to 
the  amount  for  which  they  had  been  appraised,  and  that 
the  owner  thereof  could,  on  the  expiration  of  thirty  days 
from  the  date  of  sale,  maintain  an  action  therefor  if  the 
same  had  not  been  paid.  On  the  other  hand,  it  is  con- 
tended by  the  appellant  that  to  give  effect  to  the  evident 
intent  of  the  legislature  it  must  be  held  that  the  payment 
of  the  appraised  value  of  such  improvements  is  necessary 
to  perfect  the  right  of  the  purchaser  to  the  possession  of 
the  land.  He  argues  that  no  other  contention  would  ac- 
complish what  the  legislature  evidently  intended;  that  is, 
to  secare  absolutely  to  the  one  who  had  made  the  improve- 
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ments  the  value  thereof  as  appraised  by  the  board  of  county 
commissioners 

We  think  the  contention  of  the  appellant  is  correct.  The 
duty  of  the  purchaser  to  pay  the  appraised  value  is  made 
absolute  by  the  statute.  And  in  our  opinion  it  was  not 
the  intention  of  the  legislature  that  the  collection  thereof 
should  be  enforced  by  the  ordinary  process  of  law  which 
might  prove  entirely  inadequate,  and  the  purchaser  be  left 
in  the  full  beneficial  occupancy  of  the  land  without  having 
paid  for  the  improvements  as  required  by  the  statute.  If 
it  had  been  the  intention  of  the  legislature  to  have  simply 
provided  that  the  owner  of  the  improvements  should  have 
a  right  of  action  against  the  purchaser  for  the  value  thereof, 
the  natural  thing  would  have  been  for  it  to  have  said  so, 
and  for  the  reason  that  to  accomplish  that  object  such  a 
provision  would  have  been  the  ordinary  and  proper  one, 
the  provision  that  the  purchaser  should  pay  must,  we 
think,  be  construed  as  it  reads.  The  provision  requiring 
such  payment  is  connected  immediately  with  that  relating 
to  the  sale  by  the  state.  Such  being  the  case  it  must  be 
held  to  constitute  one  of  the  conditions  of  such  sale,  and 
that  such  payment  is  necessary  to  secure  to  a  purchaser  the 
right  to  possession  thereunder. 

Eespondent,  however,  contends  that  even  although  the 
statute  be  construed  as  above  stated,  yet  in  this  case  he 
was  entitled  to  recover  the  possession.  The  allegations 
upon  which  he  founds  his  reasoning  in  this  regard  are  that 
there  were  two  persons  claiming  to  be  the  owners  of  the 
improvements  upon  the  land  in  question,  and  that  such  be- 
ing the  case,  and  he  not  knowing  to  whom  they  rightfully 
belonged,  he  had  paid  the  amount  of  the  appraised  value 
to  the  county  auditor.  There  is  some  plausibility  in  the 
argument  of  counsel  for  the  respondent  upon  this  branch 
of  the  case,  but  we  are  unable  to  find  from  the  acts  alleged 
anything  which  could  bind  the  appellant  and  therefore  de- 
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priye  him  of  his  right  to  be  paid  the  appraised  value  before 
his  possession  could  be  disturbed.     The  appellant^  s  right 
to  the  improvements  had  been  recognized  by  the  board  of 
county  commissioners,  and  they  had  been  appraised  as  his 
property,  and  since  the  only  right  which  the  owner  of  such 
improvements  has  under  the  legislation  of  the  state  is  de- 
rived from  the  provisions  relating  to  such  appraisal  by  the 
board  of  county  commissioners,  it  probably  follows  that 
their  action  in  determining  to  whom  the  improvements  be- 
longed, so  far  as  the  question  of  payment  therafor  by  the 
purchaser  at  the  sale  is  concerned,  is  final.     It  is  not,  how- 
ever, necessary  for  us  to  decide  this  point  in  the  case  at 
bar,  for  even  if  the  contention  of  the  respondent  that  he 
pays  to  the  proper  owner  of  the  improvements  at  his  peril 
is  correct,  yet  he  must,  under  the  construction  which  we 
have  given  to  the  statute,  in  some  proper  manner  deter- 
mine to  whom  such  payment  shall  be  made  before  he  can 
maintain  his  action  for  possession  of  the  property  as  against 
'  one  in  possession  of  improvements  which  have  been  regu- 
larly appraised  by  the  commissioners  as  his  property.     It 
is  possible  that  the  proper  tender  could  be  made  in  the 
same  action  by  which  possession  was  sought,  and  the  neces- 
sary persons  made  parties  thereto  to  have  the  question  of 
the  ownership  of  the  improvements  therein  conclusively 
determined.     But  even  if  such  were  the  case  the  proceed- 
ings of  the  plaintiff  in  regard  to  the  amount  due  for  such 
improvements  in  the  case  at  bar  were  insufficient  for  any 
such  purpose. 

It  follows  that  the  court  below  erred  in  holding  that  the 
purchaser  could  recover  possession  without  payment  of  the 
appraised  value  of  the  improvements,  and  that  for  the  error 
so  committed  the  judgment  must  be  reversed,  and  the  cause 
remanded  with  instructions  to  further  proceed  in  accord- 
ance with  this  opinion. 

Anders,  C.  J.,  and  Dunbar,  Stiles  and  Scott,  JJ., 
concur. 
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[No.  618.    Decided  November  14, 1892.] 

The  State  of  Washington,  Respondent^  v.  Joseph 

Kasper,  AppelUmt. 

LARCENY  — CONVERSION   OF -BORROWED   CHATTELS  —  INFORMATION 

—  EVIDENCE  — REASONABLE  DOUBT. 

An  information  based  upon  §54,  Penal  Code,  which  alleges  that 
the  defendant  borrowed  and  obtained  the  use  of  a  diamond  finger 
ring  for  one-half  hour,  and  after  the  expiration  of  said  time  *' neg- 
lected to  return  said  ring,"  and  "  converted  and  secreted  same  with 
intent  to  convert  the  same  to  his  own  use,"  sufficiently  charges  pos- 
session of  the  ring  on  the  part  of  the  defendant  without  an  aver- 
ment in  the  language  of  the  statute,  that  the  same  came  "into  his 
possession  by  virtue  of  such  borrowing  or  hiring." 

In  a  prosecution  for  such  ofifense  it  is  not  error  to  admit  testi- 
mony that  the  ring  was  not  sold  to  defendant,  and  that  he  was  not 
charged  with  it. 

The  doctrine  of  reasonable  doubt  means  that  the  jury,  basing 
their  opinion  upon  all  the  facts  and  testimony  in  the  case,  should 
be  satisfied  beyond  a  reasonable  doubt  of  the  guilt  of  defendant. 

Appeal  from  Superior  Courts  Thurston  County. 

M.  J.  Gordon^  for  appellant. 

Charles  H,  Ayer^  Prosecuting  Attorney,  and  James  A, 
Haight^  for  The  State. 

The  opinion  of  the  court  was  delivered  by 

Dunbar,  J. — The  information  in  this  case  is  as  follows: 

' '  Comes  now  Charles  H.  Ayer,  county  attorney  and  prose- 
cuting attorney  for  the  county  of  Thurston  aforesaid,  and 
the  court  being  in  session,  and  the  grand  jury  not  being  in 
session,  gives  the  court  to  understand  and  be  informed: 
That  Joseph  Kasper  is  guilty  of  larceny  under  §  54  of  the 
Penal  Code  of  Washington,  committed  as  follows,  to  wit: 
That  he,  the  said  Joseph  Kasper,  did,  upon  or  about  the 
19th  day  of  September,  1891,  and  within  one  year  prior  to 
the  filing  of  this  information,  in  the  county  of  Thurston, 
State  of  Washington,  then  and  there  borrow  and  obtain  the 
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use  of  a  certain  chattel,  to  wit,  a  diamond  finger  ring, 
being  then  and  there  the  property  of  one  O.  R.  Simenson, 
and  of  the  value  of  J85.00,  for  a  specific  time,  to  wit,  to 
take  to  some  place  within  the  city  of  Oiympia  and  try  upon 
the  finger  of  one ,  whose  name  is  to  your  informer  un- 
known, who  was  then  and  there  represented  by  said  Joseph 
Kasper  to  be  within  the  city  of  Oiympia,  in  the  county  and 
state  aforesaid,  for  the  period  of  one-half  an  hour.  After 
said  time  had  expired  he  neglected  to  return  said  ring  and 
fraudulently  and  feloniously  converted  and  secreted  same 
with  intent  to  convert  the  same  to  his  own  use,  without  the 
ooDsent  of  the  owner,  or  any  agent  of  said  owner.  Charles 
H.  Ayer,  county  attorney  and  prosecuting  attorney  of  the 
county  of  Thurston,  Washington." 

To  this  the  defendant  interposed  a  plea  of  not  guilty, 
and  went  to  trial,  which  resulted  in  a  verdict  of  guilty. 

The  first  assignment  of  error  is,  that  the  information  does 
not  state  facts  sufficient  to  constitute  a  cause  of  action. 
The  law  upon  which  this  information  is  based  is  as  follows: 

'*Sec.  54.   Every  person  who  shall  borrow,  hire  or  in 
any  manner  obtain  the  use  of  the  goods,  chattels,  or  per- 
sonal property  of  any  nature,  kind  or  condition  whatso- 
evei-,  of  another,  for  any  specific  purpose,  or  for  any  specific 
time,  and  who  shall  at  any  time  after  the  said  purpose  has 
been  complied  with,  or  the  said  time  has  expired,  give 
away,  trade,  barter,  sell,  convert,  or  secrete  with  intent  to 
convert  to  his  own  use,  without  the  consent  of  the  owner, 
or  agent  of  said  owner,  any  of  the  goods,  chattels  or  per- 
sonal property  of  any  nature,  kind  or  condition  whatso- 
ever, of  another,  which  shall  have  come  into  his  or  her 
possession  by  virtue  of  such  borrowing  or  hiring,  or  so  ob- 
taining the  possession  thereof,  as  aforesaid,  he  or  she  shall, 
upon  conviction  thereof,  be  adjudged  guilty  of  larceny, 
and  shall  be  punished  in  the  same  manner  prescribed  by 
law  for  the  larceny  of  property  of  the  kind  and  value  of 
the  goods,  chattels  or  personal  property  so  given  away, 
traded,  bartered,  sold,  converted,  or  secreted  with  intent  so 
to  convert  to  his  or  her  own  use. ' ' 

It  is  contended  by  the  appellant  that  this  offense  being 
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purely  statutory  it  is  the  duty  of  the  pleader  to  bring  the 
defendant  by  direct  and  positive  statement  within  all  the 
material  words  of  the  statute,  and  that  there  is  no  aver- 
ment of  possession  in  the  information,  and  that  it  is  requi- 
site to  a  complete  offense  under  this  statute  that  defendant 
come  personally  in  possession  of  the  property  by  virtue  of 
the  hiring  and  borrowing.  An  analysis  of  this  informa- 
tion will  not  justify  appellant's  contention,  for,  conceding 
that  possession  is  a  necessary  element  of  the  offense,  the 
complaint  alleges  that  he  borrowed  and  obtained  the  use  of 
the  ring.  Giving  the  words  '' borrow"  and  ^'use''  their 
ordinarily  accepted  meaning,  the  natural  and  reasonable 
conclusion  is  that  he  obtained  possession  of  the  ring.  But 
we  must  construe  this  information  as  a  whole,  and  observe 
the  i*elation  which  exists  between  different  parts.  After 
alleging  that  he  borrowed  and  obtained  the  use  of  the  ring 
for  a  period  of  half  an  hour,  the  information  further  states 
that  at  the  expiration  of  said  time  he  neglected  to  return 
it,  and  that  he  converted  it  and  secreted  it  "with  the  intent 
to  convert  the  same  to  his  own  use. ' '  It  cannot  be  con- 
cluded that  the  defendant  did  not  have  possession  of  the 
ring  without  rejecting  the  plain  construction  of  language 
and  adopting  a  strained  one  which  a  court  should  not  do, 
especially  under  the  provisions  of  our  code  which  make 
the  information  sufficient,  so  far  as  this  objection  is  con- 
cerned, if  the  charge  is  set  forth  in  such  a  manner  as  to 
enable  a  p^i^on  of  common  understanding  to  know  what  is 
intended.  Appellant  contends  that  the  statement  in  the 
information  that  he  converted  and  secreted  said  ring  is  a 
legal  conclusion,  and  that  it  cannot  supply  the  omission  to 
state  that  he  "came  into  possession  of  the  property  by 
virtue  of  the  hiring  or  borrowing,"  but  the  difficulty  is 
that  if  either  of  these  statements  are  conclusions,  it  is  the 
one,  the  insertion  of  which  is  demanded  by  the  appellant. 
We  think  the  information  substantially  meets  the  require- 
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meats  of  law,  and  that  the  defendant  would  naturally  and 
readily  understand  from  the  language  of  the  information 
that  he  was  charged  with  being  in  possession  of  the  ring. 

We  are  unable  to  see  in  what  respect  the  defendant  was 
prejudiced  by  the  testimony  of  the  salesman  that  he  did 
not  sell  the  ring  to  the  defendant,  or  did  not  charge  him 
with  it.  This  testimony  was  evidently  suggested  by  the 
cross  examination  which  indicated  that  the  defense  would 
undertake  to  prove  a  sale.  It  could  unquestionably  have 
been  introduced  in  rebuttal  after  the  testimony  of  the  de- 
fendant, who  swears  that  the  transaction  was  a  sale,  and  it 
could  not  prejudice  his  rights  to  introduce  it  in  advance. 
Besides,  it  was  nothing  more  than  explanation  of  the  trans- 
action, a  statement  that  it  was  done  one  way  and  not 
another  way.  There  seems  to  be  no  substance  to  the 
objection. 

And  the  third  error  assigned  is  equally  groundless. 
There  was  no  variance  between  the  proofs  and  the  allega- 
tions. There  was  an  allegation  of  borrowing  for  a  speci- 
fied time,  and  there  was  proof  of  borrowing  for  a  specified 
time.  There  was  an  allegation  that  defendant  did  not  buy 
the  ring,  and  it  was  not  necessary  for  the  state  to  prove 
such  a  negative  proposition.  This  was  the  defense  sought 
to  be  established. 

The  contention  that  defendant  was  deprived  of  the  bene- 
fit of  a  reasonable  doubt  in  the  minds  of  the  jury  on  the 
question  of  sale  is  more  fanciful  than  real.  That  is  a  very 
simple  proposition,  and  need  not  be  mystified  or  made  un- 
certain. Considering  all  the  circumstances  in  the  case,  and 
all  the  testimony  both  of  the  state  and  of  the  defendant, 
the  jury  must  be  satisfied  beyond  a  reasonable  doubt  of 
the  guilt  of  the  defendant.  That  is  all  there  is  to  the 
question  of  reasonable  doubt;  and  that  is  substantially 
what  the  judge  charged  the  jury.  And  there  was  nothing 
in  the  conduct  of  the  case,  or  the  charge  of  the  court,  that 
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tended  to  deprive  the  defendant  of  the  benefit  of  any  rea- 
sonable doubt  which  the  jury  might  entertain.  The  jury 
heard  the  testimony,  and  under  proper  instructions  consid- 
ered it.  Their  verdict  was  against  the  defendant.  There 
seems  to  be  ample  proof  to  sustain  it,  and  the  judgment  is, 
therefore,  affirmed. 

Anders,  C.  J.,  and  Hoyt,  Stiles  and  Scott,  JJ.,  con- 
cur. 


r  No.  679.    Deoided  November  14, 1892.1 

J.  M.  Anderson  and  C.  C.  Combes,  AppdUnts^  v. 
George  W.  Crisp,  Respondent. 

SALE  OF  PERSONAL  PROPERTY  —  PART  OF  INDISTINGUISHABLE 

MASS  —  WHEN  TITLE  PASSES. 

A  contract  for  the  sale  of  a  certain  number  of  merchantable  brick 
out  of  a  larger  mass  contained  in  kilns  does  not  pass  title  to  the 
brick,  as  it  is  impossible  to  determine,  before  the  segregation  of  the 
brick,  what  relative  portions  of  the  kilns  will  be  covered  by  the 
contract. 

Appeal  from  Superior  Courts  Chehalis  County, 

B.  F.  Jacobs^  and  Schofield  <&  Schqfield^  for  appellants. 
A^tstin  E.  Griffiths^  for  respondent. 

« 

The  opinion  of  the  court  was  delivered  by 

Dunbar,  J. — It  is  contended  by  the  appellants  that  the 
determining  question  in  this  case  is,  whether  a  sale  of  per- 
sonal property  constituting  part  of  a  large  mass  of  like 
property  passes  title  to  the  purchaser  until  it  is  separated 
from  the  mass,  or  in  some  other  way  designated  or  dis- 
tinguished. And  appellants'  brief  on  this  proposition  is 
elaborate  and  painstaking,  and  would  greatly  aid  the  court 
in  investigating  this  question,  did  we  deem  its-  determina- 
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tion  necessary  in  this  cause.     The  question  presented  by 
appellants  is  a  new  question  in  this  state,  and  is  an  exceed- 
ingly important  one,  and  in  consideration. of  its  importance, 
and  in  consideration  of  the  fact  that  the  authorities  are  so 
conflicting,  we  deem  it  advisable  not  to  decide  it  until  such 
decision  is  necessary  to  the  determination  of  the  cause  at 
issue.     We  say  this  because,  conceding  the  force  of  appel- 
lants^ argument,  this  cause,  we  think,  must  be  distinguished 
from  the  cases  cited  which  sustain  the  rule  contended  for 
by  appellants  that  it  is  not  necessary  to  separate  or  distin- 
guish a  portion  of  personal  property  from  the  mass  which 
includes  it,  to  pass  title  to  the  portion  sold.     All  those  cases 
are  based  on  the  supposition  that  all  the  different  portions 
of  the  mass  are  of  equal  value  and  of  uniform  quality,  so 
that  there  is  nothing  left  to  be  done  by  either  party  but  to 
weigh,  measure  or  count,  which  acts  involve  no  discretion; 
that  the  intention  of  the  pai*ties  to  the  contract  is  the  only 
thing  to  be  considered,  and  that  when  it  can  be  definitely 
determined  from  the  terms  of  the  contract  that  the  inten- 
tion of  the  parties  was  to  pass  the  title,  the  title  is  held  to 
pass;  or,  in  other  words,  we  presume  they  mean  to  say  that 
while  the  separation  from  the  common  mass  is  a  circum- 
stance going  to  show  the  intention  of  the  parties  to  pass 
the  title,  it  is  not  an  essential  circumstance. 

Kimherly  v.  Patching  19  N.  Y.  330,  is  the  leading  case 
supporting  this  rule,  and  has  received  much  criticism,  both 
favorable  and  adverse,  by  courts  and  text  writei's.  There 
it  was  held,  upon  a  sale  of  a  specific  quantity  of  grain,  that 
its  separation  from  a  mass,  indistinguishable  in  quality  or 
value,  in  which  it  is  included,  is  not  necessary  to  pass  the 
title  when  the  intention  to  do  so  is  otherwise  clearly  mani- 
fested. In  that  case  it  will  be  noticed  that  the  goods  were 
indistinguishable  in  quality  or  value^  and  it  was  upon  that 
particular  state  of  facts  that  the  argument  of  the  court  was 
based.      '*It  is,"  said  the  court,  "a  rule  asserted  in  many 
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legal  authorities,  but  which  may  be  quite  as  fitly  called  a 
rule  of  reason  and  logic  as  of  law,  that  in  order  to  an  exe- 
cuted sale,  so  as  to  transfer  a  title  from  one  party  to  the 
other,  the  thing  sold  must  be  ascertained.  This  is  a  self- 
evident  truth,  when  applied  to  those  subjects  of  property 
which  are  distinguishable  by  their  physical  attributes  from 
all  other  things,  and,  therefore,  are  capable  of  exact  identd. 
fication." 

But  the  court  with  great  force  proceeds  to  argue  that 
other  characters  of  property,  such  as  grains,  wines,  oils, 
etc. ,  which  are  not  susceptible  of  definite  description,  are 
not  subject  to  this  rule,  but  that  the  title  to  such  property 
can  be  held  to  pass  by  contract  without  separation  or  man 
ual  delivery  if  nothing  further  remains  to  be  done  in  regard 
to  it.  But  it  must  be  admitted  that  if  all  the  property 
in  the  mass  is  not  of  equal  value  something  more  do€%  re- 
main to  be  done.  Thus,  in  the  case  at  bar,  another  ele- 
ment is  injected  into  the  contract,  and  there  is  a  question  of 
relative  values  to  be  yet  determined.  The  appellants  did 
not  buy  a  portion  of  an  indistinguishable  mass  where  all 
the  component  parts  were  of  equal  value;  but  their  con- 
tract called  for  162,000  merchantable  brick,  and  the  evi- 
dence was  that  the  brick  that  were  deemed  unmerchantable 
were  thrown  aside  and  not  counted  in  when  they  came  to 
haul  them,  so  that  it  is  impossible  to  determine,  before  the 
segregation  of  the  brick,  not  only  what  particular  brick 
were  sold,  but  what  relative  portions  of  the  kiln  were  sold; 
and  while,  as  we  have  said  before,  it  may  be  conceded  that 
the  intention  of  the  parties  will  be  carried  into  effect  if  it 
\;an  be  ascertained,  yet  under  this  contract  it  is  impossible 
to  ascertain  not  only  the  particular  brick  sold,  but  the  actual 
relative  number  of  brick  sold  by  reason  of  the  unsettled  ques- 
tion of  what  brick  were  and  what  were  not  merchantable, 
creating  an  element  of  uncertainty  in  the  contract  which  does 
not  exist  in  those  cases  where  the  vendor  sells  a  certaia 
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number  of  bushels  of  grain  or  a  certain  number  of  gallons 
of  oil,  or  tons  of  bay,  in  an  undivided  mass,  where  all  the 
different  portions  are  of  equal  value.  We  think  to  hold 
that  the  title  passed  in  this  case  would  be  carrying  the 
principles  of  liberal  construction  beyond  the  rule  laid  down 
in  any  of  the  cases  cited  by  appellant.  It  is  true  that  some 
of  them  were  brick  cases,  similar  in  most  respects  to  the 
case  at  bar;  but  in  none  of  them  did  it  appear  that  the 
brick  in  the  kiln  were  not  of  uniform  and  equal  value,  and 
all  the  American  cases  were  decided  on  the  strength  of 
Kimberly  v.  Patching  supra^  and  the  principles  upon  which 
that  case  was  based  are  thus  stated  by  Mr.  Ralston,  who  is 
an  earnest  advocate  of  what  he  terms  '-the  new  rule:" 

''When  the  constituent  parts  which  make  up  a  mass  are 
indistinguishable  from  each  other  by  any  physical  differ- 
ence in  size,  shape,  texture  or  quality,  and  the  quantity  and 
general  mass  from  which  it  is  to  be  taken  are  specified,  the 
subject  of  the  contract  is  sufficiently  ascertained,  and  the 
title  will  pass  if  the  sale  is  complete  in  all  its  other  cir- 
cumstances.^' 

Plainly  the  case  at  bar  does  not  fall  within  those  prin- 
ciples. 

This  being  our  view  of  the  law  covering  this  particular 
case,  and  there  l)eing  no  conflict  in  the  testimony  concern- 
ing the  fact  that  it  was  only  merchantable  brick  that  were 
sold,  the  appellants  could  not  have  been  injured  by  the  in- 
strnction  complained  of,  for  they  would  not  have  been  en- 
titled to  a  verdict  in  any  event.  Reaching  this  conclusion 
renders  unnecessary  the  investigation  of  the  other  questions 
raised. 

The  judgment  is  affirmed. 

Anders,  C.  J.,  and  Hoyt,  Stiles  and  Scott,  JJ.,  con- 
cur. 
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[No.  537.    I>ecided  November  17, 1892.] 

Sylvanus  N.  Sadler,  Mary  E.  Sadler,  William  T. 

WORTHINGTON   AND  GeORGE   D.   BlAKE,    Appdlatlts,  V. 

U.  R.  NiESz  AND  Ada  B.  Niesz,  Respondents. 

APPEAL  —  TIME  OF  FILING  STATEMENT  —  TIME  OF  SETTLEMENT  — 
COMMUNITY  PROPERTY  —  CONVEYANCE  BY  HUSBAND  —  INNOCENT 
PURCHASER  —  ESTOPPEL  —  PRESUMPTION  AS  TO  NON-EXISTENCE 
OF  COMMUNITY. 

As  judgment  cannot  be  rendered  in  an  action  at  law  tried  by  the 
court  until  the  findings  of  the  court  have  been  Hied,  the  filing  of  a 
Statement  of  facts  on  appeal  within  thirty  days  thereafter  is  suffi- 
cient, although  the  findings  may  have  been  signed  more  than  thirty 
days  prior  thereto. 

Where  proper  notice  of  the  settlement  of  a  statement  of  facts  has 
been  given  for  a  certain  day,  and  no  amendments  are  proposed  by 
the  respondent,  the  failure  of  the  judge  to  settle  the  statement  on 
the  day  named  does  not  deprive  him  of  jurisdiction  to  settle  the 
same  upon  a  later  day. 

A  conveyance  by  a  husband  alone  of  community  property,  the 
legal  title  to  which  is  in  himself,  is  not  void,  but  voidable  only;  and 
where  he  has  held  himself  out  to  the  public  for  a  number  of  years 
as  an  unmarried  man,  and  his  wife  has  lived  in  a  distant  part  of  the 
country  separate  from  him,  asserting  none  of  her  rights  as  his  wife, 
and  unknown  to  the  community  where  he  dwelt,  they  are  estopped 
from  setting  aside  the  husband's  deed,  provided  the  grantee  has 
made  a  reasonable  effort  to  ascertain  whether  his  grantor  is  a  mar- 
ried man  or  not.    (Per  Stiles,  J.,  and  Anders,  C.  J.) 

A  spouse  in  whose  name  community  property  is  standing  cannot 
dispose  of  the  same  without  the  other  spouse  joining  in  the  convey- 
ance, regardless  of  the  fact  as  to  whether  or  not  they  are  living 
together.    (PerHoYT,  J.) 

If  either  spouse  sees  fit  to  allow  the  other  to  act  and  represent 
himself  or  herself  as  a  single  person,  under  such  circumstances  and 
for  such  a  time  as  would  induce  persons  of  reasonable  prudence  to 
believe  that  such  spouse  is  in  fact  a  single  person,  then  the  com- 
munity has  no  existence  so  far  as  the  public,  having  no  knowledge 
of  the  legal  relation  of  husband  and  wife,  are  concerned,  and  neither 
the  community,  nor  either  member  thereof,  can  assert  its  existence 
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to  the  detriment  of  those  dealinf(  with  such  spouse  as  a  single  per- 
son.   (Per  Ho YT,  J.) 

Where  a  wife  by  her  own  conduct  has  enabled  her  husband  to 
hold  himself  out  to  the  world  as  an  unmarried  man,  she  is  estopped 
from  setting  up  a  community  interest  in  lands  sold  by  him  to  an 
innocent  purchaser.    (Per  Scott  and  Dunbak,  JJ.) 

Appeal  from  Superior  Courts  Kitsap  County. 

George  D,  Blahe^  for  appellants: 

Land  acquired  in  this  state  since  1879  by  a  married  man 
or  woman  or  both  is,  presumptively  at  least,  community 
property,  no  matter  where  one  or  both  of  the  spouses  re- 
side. Saxd  V,  His  Creditors^  6  Mart.  (N.  S.)  569;  Qratton 
V,  Weber,  47  Fed.  Rep.  862;  1  Wash.  Real  Prop.  (5th  ed.), 
pp.  198,  199;  Story,  Conflict  of  Laws  (8th  ed.),  §§144, 
190;  Holyohe  v.  Jackson,  S  Wash.  T.  238;  Cole's  Widow  v. 
His  Executors,  7  Mart.  (N.  S.)  41 ;  Routh  v,  Routh^  57  Tex. 
589;  De  Godey  v.  Qodey,  89  Cal.  157;  Reel  v.  Elder,  62 
Pa.  St.  308;  LaJcin  i),  Lakin,  2  Allen,  45;  Pitts  v.  Pitts,  52 
N.  Y.  593;  2  Devlin  on  Deeds,  §  874. 

A  void  instrument,  though  under  seal,  does  not  work  an 
estoppel  at  law  or  in  equity.  Bigelow  on  Estoppel  (5th 
ed.),  p.  349,  and  cases  cited;  3  Wash.  Real  Prop.  (5th  ed.) 
p.  116;  2  Devlin  on  Deeds,  §  1275;  Rank  of  America  v. 
Banks,  101  U.  S.  240;  Poole  v,  Gerrard,  6  Cal.  71;  Dickin- 
son  V.  McLane,  57N.  H.  31;  Ho^odl  v,  McCrie,  14Pac.  Rep. 
267;  Duncan  v.  Moore,  7  South.  Rep.  221;  Abell  ^^  Lothrop, 
47  Vt.  380;  Doe  v.  Ford,  3  Ad.  &  E.  649;  De7i  v.  Chaffin, 
3  Dev.  (N.  C.)  108;  Keen  v,  Coleman,  39  Pa.  St.  299;  Cook 
-».  WaUing,  117  Ind.  9.  Mrs.  Sadler,  not  being  able  by  her 
own  individual  deed  to  convey  any  interest  in  said  land, 
could  not  be  estopped  from  claiming  it  by  reason  of  any- 
thing else  she  might  say  or  do.  Lowell  v.  Daniels,  2  Gray, 
168;  Showers  v.  Robinson,  43  Mich.  513;  Innis  v.  Temple- 
Urn,  95  Pa.  St.  262;  2  Herman  on  Estoppel,  §  967;  Hmodl 
V.  McOrie,  14  Pac.  Rep.  267. 
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Ronald  ds  Piles^  for  respondents: 

Where  community  property  has  been  conveyed  without 
the  wife  joining  in  the  deed,  she  alone  can  maintain  an  ac- 
tion to  set  such  deed  aside.  Hair  v.  Woody  68  Tex.  77; 
Oranmer  v.  Porter^  41  Cal.  465;  Bennett  v.  Mattingly^  110 
Ind.  197;  Orooks  v.  Kennett,  12  N.  E.  Rep.  715;  TerrUl  v, 
Auchauer^  14  Ohio  St.  80. 

No  instrument  conveying  property  is  void,  unless  the 
statute  absolutely  provides  that  the  conveyance  shall  be 
null  and  void  when  made  in  contravention  of  the  statute. 
Bennett  v.  Matthigly^  110  Ind.  197;  TerrUl  v,  Atbchavsr^ 
14  Ohio  St.  80;  Beecher  v.  Marquette^  etc,^  MM  Co,^  45 
Mich.  103;  State  v.  Richmond,  26  N.  H.  232;  Deming  v. 
State,  23  Ind.  420. 

The  land  in  question  is  not  community  estate.  The 
community  system  was  enacted  for  the  benefit  of  those 
husbands  and  wives  who  reside  and  acquire  property  in 
this  state  and  for  no  othei*s,  especially  so  where  the  rights 
of  innocent  third  parties  have  intei'vened.  Huff  v.  Borland, 
6  La.  An.  436;  Wolfe  v.  Gilmer,  7  La.  An.  583;  Leech  v. 
Guild,  15  La.  An.  349;  Dye  v.  Dye,  11  Cal.  168;  Dow  v. 
Gould,  etc.,  Co.,  31  Cal.  652;  Conner  v.  Elliott,  18  How. 
591;  Kraemer  v.  Kraemer,  52  Cal.  302. 

A  hona  fide  purchaser  of  I'eal  estate  for  a  valuable  con- 
sideration buys  it  free  from  equities  of  which  he  had  no 
notice.  WelU  v.  Neff,  12  Pac.  Rep.  84;  Pouncey  v.  May., 
13  S.  W.  Rep.  383;  Whelchel  v.  Lucky,  41  Fed.  Rep.  114; 
Parker  v.  Coop,  60  Tex.  Ill;  Edwards  v.  Brown,  4  S.  W. 
Rep.  380;  Hill  v.  Moore,  62  Tex.  610;  Patty  v.  Middleton, 
17  S.  W.  Rep.  909. 

The  appellants  are  estopped  to  assert  any  title  to  the 
land  in  question.  Married  women  may  be  estopped  by 
their  deliberate  conduct  as  well  as  anyone  else.  Norton  v. 
Nichols,  35   Mich.  148;  Reed  v.  Morton,  40  N.  W.  Rep. 
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282;  Bodlne  v.  Killem,  53  N.  Y.  93;  Godfrey  v.  Thornton, 
46  Wis.  679;  Sexton  v.  WhmUm,  8  Wheat.  239;  Parker  v. 
Coop,  60  Tex.  Ill;  Storra  v.  Barker,  6  Johns.  Ch.  166; 
Wbotera  v.  Feeny,  12  La.  An.  449;  Lunt  v.  Neeley,  24  N. 
W.  Rep.  739. 

The  opinion  of  the  court  was  delivereii  by 

Stiles,  J. — This  case  was  tried  as  an  action  at  law  by 
the  court  without  a  jury.  The  findings  of  fact  and  conclu- 
sions of  law  made  by  the  court,  as  well  as  the  exceptions  to 
the  findings  taken  by  both  sides,  would  appear  from  notes 
made  upon  the  papers  to  have  been  prepared  July  15,  1891, 
but  none  of  them  seem  to  have  been  filed  with  the  clerk 
until  August  10,  of  the  same  year,  and  the  clerk  so  certifies. 
In  an  action  at  law  tried  by  the  court  no  judgment  can  be 
rendered  until  the  findings  have  been  filed.  Code  Proc, 
§  379.  Therefore,  in  this  case  no  judgment  was  rendered 
until  August  10.  This  makes  the  filing  of  the  statement 
of  facts  on  or  before  September  3  in  time. 

The  notice  of  the  settlement  of  the  statement  was  given 
September  3  f^r  September  17,  and  no  amendments  were 
proposed  by  the  respondent.  There  was  diflSculty  in  pro- 
curing the  judge's  certificate  on  the  day  named  because  of 
his  absence  from  the  county  wherein  the  cause  was  tried, 
but  he  subsequently,  on  the  26th  day  of  September,  after 
notice  to  the  respondent,  certified  the  statement  as  correct. 
For  the  reasons  given  in  Cogswell  v.  West  Street  and  North 
JSnd  Electric  Railway  Company,  ante,  p.  46,  we  hold  that 
the  judge  did  not  lose  jurisdiction  to  make  the  certificate. 
The  motion  to  strike  is  denied. 

It  is  also  moved  to  dismiss  the  appeal:  (1)  Because  of 
the  insufficiency  of  the  notice,  but  the  objection  is  simply 
to  the  unnecessary  fullness  of  the  notice,  which  cannot  be 
regarded;  (2)  because  the  appeal  was  not  taken  within  six 
months  from  the  date  of  judgment,  but  it  was  taken  within 
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six  months  from  August  10,  and  therefore  was  in  time; 
(3)  because  the  service  of  the  notice  of  appeal  was  made 
before  the  notice  was  filed  in  the  clerk's  office,  but  this  is 
precisely  what  the  Code  of  Procedure,  §  1405,  seems  to  con- 
template; and  (4)  because  no  motion  for  a  new  trial  was 
made,  but  if  it  should  be  held  that  a  motion  for  a  new  trial 
was  a  necessary  prerequisite  to  the  examination  of  matters 
occurring  at  the  trial  in  this  court  the  want  of  such  a  mo- 
tion is  not  ground  for  dismissal  of  an  appeal.  The  motion 
to  dismiss  is,  therefore,  also  denied. 

Sylvester  N.  Sadler  and  Mary  E.  Sadler  were  married 
in  the  State  of  Pennsylvania  in  1863,  and  lived  together  as 
husband  and  wife  for  about  eight  years,  at  the  end  of  which 
time  Sadler,  who  was  a  seafaring  man,  left  his  wife  and 
family  and  came  to  the  Pacific  coast.  About  1873  he  took 
up  his  residence  in  Kitsap  county,  and  has  resided  there 
ever  since.  His  wife  and  family  remained  in  the  east,  un- 
known to  any  of  his  associates  and  acquaintances  in  the 
west.  Sadler  represented  himself  to  his  friends  and  neigh- 
bors and  to  purchasers  of  the  real  estate  involved  in  this 
action,  as  well  as  purchasers  of  other  lan3  which  he  ac- 
quired, as  a  widower  whose  wife  had  died  a  number  of 
years  ago,  and  his  statements  were  generally  believed  and 
frequently  acted  upon.  In  1883-4,  he  acquired  the  lands 
which  are  the  subject  of  this  action  in  part  by  purehase 
deeds  from  private  individuals,  and  in  part  by  preemption 
patent  from  the  United  States.  Subsequently  he  sold  and 
conveyed  this  land  to  the  respondent,  U.  R.  Niesz,  or  his 
grantors,  by  numerous  deeds,  in  the  body  of  some  of  which 
he  stated  that  he  was  an  unmarried  man,  and  in  others,  by 
representations  to  the  officers  who  took  his  acknowledg- 
ments, he  caused  them  to  recite  in  their  acknowledgments 
that  he  was  unmarried.  Niesz  paid  a  large  consideration 
for  these  lands,  a  considerable  portion  of  which  went  di- 
rectly to  Sadler,  and  his  conveyances  were  taken  without 
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any  notice  or  suspicion  that  Sadler  had  a  wife  living,  or 
that  his  statements  as  to  his  condition  were  not  true.  In 
1889,  some  time  after  the  last  tract  was  acquired  by  Niesz, 
Mary  E.  Sadler  appeared  in  the  state,  saw  Niesz,  told  him 
that  she  was  Sadler^  s  wife,  and  asserted  her  right  to  an 
interest  in  the  land,  but  offered  to  relinquish  all  her  claim 
if  she  were  paid  the  sum  of  five  thousand  dollars.  This 
was  the  first  notice  that  Niesz  had  of  her  existence,  with 
the  exception  that  about  August,  1889,  he  heard  a  rumor 
that  there  was  a  woman  who  claimed  to  be  Mrs.  Sadler. 
Upon  her  coming  to  Washington,  Mrs.  Sadler  took  up  her 
residence  with  her  husband  and  lived  with  him  for  about 
three  months,  but  after  that  time  and  for  a  year  previous 
to  the  trial  of  the  cause  they  had  lived  apart,  he  in  Seattle 
and  she  in  Kitsap  county.  Upon  Niesz^s  refusal  to 
recognize  her  claim  or  to  pay  her  any  money  for  its  re- 
linquishment, this  suit  was  brought  by  the  Sadlers  and 
Worthington  and  Blake,  who  were  their  grantees  under 
deeds  made  since  Mrs.  Sadler^  s  arrival  in  the  state,  and 
therefore  subsequent  to  the  conveyances  to  Niesz. 

Considering  these  facts,  which  wei-e  admitted  over  the 
strenuous  objection  of  the  respondents,  the  complaint  in 
the  case  was  peculiar.  The  plaintiffs  are  named  simply  as 
Sjivanus  N.  Sadler,  Mary  E.  Sadler,  William  Worthington 
and  George  D.  Blake,  and  its  only  allegations  are  that  the 
plaintiffs  are  seized  in  fee  simple  as  tenants  in  common  of 
the  property  (describing  it);  that  they  are  entitled  to  the 
possession  of  said  land;  and  that  defendants  are  in  posse r^ 
sion  and  unlawfully  withhold  the  same  from  them,  these 
allegations  being  barely  sufficient  to  support  a  naked  ac- 
tion of  ejectment  based  upon  a  purely  legal  title.  No  al- 
legation whatever  was  made  of  the  marital  relation  existing 
between  Sadler  and  his  wife  at  the  time  he  acquired  this 
land,  the  pleader  assuming  that  the  various  deeds  made  by 
Sadler  were  absolutely  void,  and  that  under  the  allegations 
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>f  the  complaint  proof  of  the  marri^e  relation  between 
,he  Sadlers  could  be  made  to  show  the  legal  title  in  Mrs. 
Sadler  as  well  as  her  husband. 

The  appellants  ui^e  numerous  objectiona  to  the  findings 
)f  the  court  on  the  ground  that  they  were  not  justified  by 
he  evidence,  and  it  may  be  conceded  that  some  of  the 
iiinor  and  unimportant  facte  were  not  sustained  by  any 
evidence,  but  we  find  that  all  of  the  material  ones  were 
iustained  by  some  evidence,  and,  although  the  testimony 
in  these  points  may  have  been  weak  or  contradictory,  we 
tre  required  by  the  statute  to  treat  them  as  a  special  ver- 
iict  of  the  jury,  which  is  not  to  be  disturbed  for  such  rea- 
(ons.  The  main  question  of  the  case  is,  whether  the 
judgment  is  sustainable  upon  any  conclusion  of  law  de- 
iucible  from  the  facts  found,  and  we  shall  confine  the  dis- 
cussion to  that  point.  The  court  below  found  that  Sadler 
w&s  estopped  by  his  representations  and  warranties;  that 
Mrs.  Sadler  was  estopped  by  her  remaining  away  from  the 
lerritory,  whereby  knowledge  of  her  relation  to  her  hus- 
band by  people  who  were  likely  to  deal  with  him  was  sup- 
pressed, and  by  her  silence  when  she  might  have  let  it  bo 
known  in  the  community  where  Sadler  resided  that  he  wa» 
i  married  man;  and  that  Blake  and  Worthington  received 
their  pretended  deeds  after  the  estoppel,  and  with  knowl- 
edge of  the  rights  of  Niesz, 

The  several  members  of  this  court  are  unanimous  that 
the  judgment  rendered  by  the  court  below  should  be  af- 
tirmed;  but  a  constitutional  majority  are  unable  to  agree 
apon  any  one  ground  which  should  be  assigned  to  sustain 
It.  We,  therefore,  order  the  affirmance  and  proceed  to 
B;ive  our  several  reasons  for  the  action  taken. 

Appellants  maintain  that  there  is  no  estoppel  against  an 
attack  upon  a  void  instrument  even  by  the  man  who  exe- 
cuted it,  and  that,  therefore,  the  court  erred  in  its  conclu- 
sion.    They  lay  it  down  that  the  legal  title  to  community 
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real  property  is  in  both  husband  and  wife,  or  that  more 
correctly  speaking  it  is  in  the  community,  which  is  com- 
posed of  the  husband  and  wife,  and  that  until  the  commu- 
nity acted  there  was  no  deed  but  merely  a  void  paper. 
The  supreme  court  of  the  teiTitory,  in  Holyoke  v.  Jackson^ 
3  Wash.  T.  235  (3  Pac.  Rep.  841 ),  certainly  gave  counte- 
nance to  this  proposition,  in  its  analysis  of  the  act  of  1879. 
Whether  that  decision  was  influenced  to  any  extent  by  the 
decisions  in  other  states  or  not  I  am  unable  to  say,  as  none 
are  cited;  but  it  is  true  that  at  least  one  case,  Zimpehnan 
V,  RoHb^  53  Tex.  274,  is  found  to  fully  support  the  sub- 
stance of  the  theory  that  the  title  to  community  real  estate 
is  equal  in  husband  and  wife,  for  the  court  there  said: 

''Under  the  law  as  now  settled  by  the  former  decisions 
of  this  court,  the  titles  of  the  husband  and  wife  to  the 
community  property  are  equal,  the  only  difference  being, 
that  during  the  continuance  of  the  marriage  relation,  the 
husband,  as  the  head  of  the  family,  has  the  management, 
control  and  disposition  of  the  property  for  their  joint  ben- 
efit." 

But  Zimpdman  v.  Robh  is  not  now  sustained  by  the  su- 
preme court  of  Texas.  Edwards  v.  Brown^  68  Tex.  329 
(4  S.  W.  Rep.  380),  held  that  the  legal  title  of  the  land 
conveyed  to  either  husband  or  wife  was  in  that  one  to 
whom  the  conveyance  ran,  although  heneficiaUy  the  prop- 
erty belonged  tp  both;  and  that  the  beneficial  interest  of 
the  other  spouse  was  an  equitable  interest  only.  Zimpel- 
man  v.  Bobb  is  disposed  of  with  the  remark  that  if  it  had 
not  appeared  that  the  purchasers  from  the  husband  had 
knowledge  that  he  was  a  married  man,  and  were  therefore 
bound  to  take  notice  of  a  conveyance  from  his  wife,  a  dif- 
ferent case  would  have  been  presented,  and  a  different 
ruling  called  for.  Other  Texas  cases  to  the  same  import 
have  followed  Edncards  v.  Brovm^  all  of  which  are  noted 
in  the  latest  case  from  there,  which  is  Patty  v.  Mlddleton^ 
82  Tex.  586  (17  S.  W.  Rep.  910).     This  case  enters  more 
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formally  into  a  discussion  of  the  question  of  title  to  com- 
munity property  than  any  of  its  predecessors,  and  the  con- 
clusion is  arrived  at  again  that  Ed/wards  v.  Brown  was 
correct,  even  to  the  extent  of  holding  that  after  the  death 
of  the  wife  the  husband  could  convey  a  good  title  to  inno- 
cent purchasers  without  knowledge  of  his  having  had  a 
wife,  as  against  his  children.  To  the  same  effect  is  Wooters 
V,  Feeny^  12  La.  An.  449,  where  the  wife,  under  a  statute 
giving  the  husband  absolute  power  of  disposition  of  com- 
munity  real  estate,  sold  land  the  title  to  which  was  con- 
veyed to  her. 

I  jfind  in  Holyoke  v.  Jackson^  supra^  Andreics  v.  Andrews^ 
3  Wash.  T.  286  (14  Pac.  Bep.  68),  and  Hoover  v.  Cham- 
bers, 3  Wash.  T.  26  (13  Pac.  Rep.  647),  the  element  of 
knowledge  on  the  part  of  the  person  contracting  with  the 
husband  present  in  each  case,  which  was  sufficient  to  sus- 
tain the  decisions  made,  under  our  statute  prohibiting  the 
husband  alone  to  convey.  But  when  I  regard  our  act  of 
1881  mei*ely  as  a  statute,  without  attempting  to  make 
philosophical  distinctions,  the  theory  of  a  joint  or  com- 
munity ownership  of  the  title  is  not  supported.  Nowhere 
in  this  act,  or  in  any  law  ever  passed  in  the  territory  on 
the  subject,  is  there  any  attempt  to  define  or  constitute  a 
"community  "  or  to  declare  of  whom  or  what  it  shall  con- 
sist, or  what  its  rights  or  liabilities  are;  with  the  single 
exception  of  its  use  with  the  word  "debts''  the  word 
community  is  everywhere  employed  merely  as  an  adjec- 
tive to  qualify  "property,"  just  as  the  word  "separate" 
is  employed  to  qualify  other  property.  Previous  to  1879 
the  word  "common"  was  used  where  now  we  have  the 
word  of  four  syllables.  Now  this  act  (Code  of  1881, 
§  2409)  says  that  property  ^^  acquired  "^"^  after  mamage  by 
either  husband  or  wife  or  both,  is  community  property. 
There  is  no  recognition  in  this  language  of  a  "community" 
which  can  "acquire;"  not  even  when  both  husband  and 
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wife  '* acquire."    In  JSdwards  v,  Brown^  aupra^  it  was  said 
on  this  point: 

^^In  passing  that  act,  the  legislature  did  not  have  under 
consideration  the  form  of  the  conveyance,  and  upon  that 
subject  no  provision  is  there  made.  If  it  had  provided 
that  all  property  conveyed  to  either  husband  or  wife  dur- 
ing marriage  should  belong  to  the  common  estats^  this  would 
have  placed  the  legal  title  in  both.  But  no  such  language 
is  used.  Such,  in  fact,  is  not  the  meaning  or  effect  of  the 
section." 

In  some  of  the  states  ther^  are  statutory,  and  in  others 
constitutional,  provisions  forbidding  the  husband  to  sell 
the  homestead  without  the  joinder  of  the  wife,  but  such 
provisions  have  never  been  considered  to  make  a  partner- 
ship, a  corporation  or  an  '* entity"  of  the  husband  and 
wife,  or  to  vest  the  title  otherwise  than  in  the  one  to  whom 
it  was  conveyed. 

Our  own  legislature  in  1891  put  an  inferential  construc- 
tion upon  this  question  of  legal  title,  by  the  act  of  March 
9th,  as  follows: 

"Section  1.  Whenever  any  person,  married  or  single, 
having  in  his  or  her  name  the  legal  title  of  record  to  any 
real  estate,  shall  sell  or  dispose  of  the  same  to  any  actual 
hona  fide  purchaser,  a  deed  of  such  real  estate  from  the 
person  holding  such  legal  record  title  to  such  actual  hona 
fide  purchaser  shall  be  sufficient  to  convey  to,  and  vest  in, 
such  purchaser,  the  full  legal  amd  e(2uitMe  title  to  such 
real  estate  free  and  clear  of  any  and  all  claims  of  any  and 
all  persons  whatsoever,  not  appearing  of  record  in  the  audi- 
tor's office  of  the  county  in  which  such  real  estate  is  situ- 
ated. 

'^Sec.  2.  A  husband  or  wife  having  an  interest  in  real 
estate,  by  virtue  of  the  marriage  relation,  the  legal  title  of 
record  to  which  real  estate  is  or  shall  be  held  hy  the  other^ 
may  protect  such  interest,"  etc. 

This  was  no  declaration  that  the  legal  title  should  be 
taken  to  be  in  the  person  to  whom  the  conveyance  ran,  but 
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a  recognition  of  the  fact  that  legal  title  existed  in  the 
grantee  named  in  the  conveyance,  and  that  every  interest 
existing  or  claimed  by  any  other  person,  whether  husband, 
wife,  cestui  que  trusty  or  what  not,  was  an  equitable  interest, 
as  all  courts  have  held  it  to  be  under  all  forms  of  statutory 
or  common  law. 

Our  system  of  conveyancing  and  recording  would  furnish 
an  additional  strong  train  of  argument  in  favor  of  holding 
the  deed  of  the  holder  of  the  record  title  to  real  estate  to 
an  innocent  purchaser  without  notice  good  as  against  all 
claimants,  for  the  purpose  of  that  system  is  to  render  safe 
and  certain  every  investment  made  in  land  in  this  state  by 
one  who  pays  due  heed  to  the  public  records,  and  has  no 
actual  notice  of  antecedent  conveyances  or  equitable  claims. 
mtchie  V.  Griffitfvi,  1  Wash.  433  (25  Pac.  Rep.  341). 

This  statute,  as  I  take  it,  was  enacted  for  the  purpose  of 
enabling  the  wife  to  protect  herself  against  reckless,  im- 
provident or  fraudulent  sales  by  the  husband.  It  prohibits 
all  sales  made  by  him  alone,  but  no  penalty  is  attached,  and 
no  declaration  is  made  that  his  sole  deed  shall  be  invalid 
or  void.  He  is  simply  prohibited,  and  doubtless,  as  between 
hina  and  her  and  every  person  taking  his  deed,  while  fairly 
chargeable  with  notice  of  his  married  condition,  she  would 
be  entitled  to  relief.  But  is  it  to  be  adjudged  that  it  was 
the  intention  of  this  law  that  under  all  circumstances  a 
purchaser  in  good  faith  from  the  husband,  or  the  wife 
either,  if  the  legal  title  should  be  in  her,  is  the  warrantor 
of  his  own  title,  and  must  lose  everything  on  the  hazard 
that  his  grantor  is  not  a  married  person  ?  Is  it  to  be  sus- 
tained, in  etjuit/y^  as  a  cover  for  frauds  and  swindlers  who 
must,  in  the  nature  of  things,  be  either  men  or  women  cap- 
able of  being  married?  Can  this  husband,  with  the  lie  that 
he  is  unmarried  on  his  lips,  and  the  money  of  Niesz  in  his 
pocket,  turn  around  and  sue  to  recover  the  land  which  he 
sold?     Can  the  woman  who  has  such  a  husband  maintain 
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that  every  consideration  is  subordinate  to  her  rights,  and 
in  such  a  suit,  not  only  protect  herself,  but  take  away  from 
a  purchaser  who  had  been  purposely  thrown  off  his  guard 
as  to  her  existence,  the  property  which  under  all  other  cir- 
cumstances would  be  deci*eed  to  be  his?  Surely  not,  unless 
there  be  some  imperative  reason  therefor. 

There  are  a  great  many  decisions  of  courts  which  loosely 
pronounce  such  conveyances  ' '  void  "  or  "  absolutely  void, ' ' 
and  we  have  been  cited  to  some  of  them.     But  an  inspec- 
tion of  them  almost  invariably  shows  that  ^^ voidable"  was 
what  was  meant.     Even  when  a  statute  expressly  declares 
a  prohibited  act  void,  which  this  one  does  not,  it  may  be 
only  voidable.     In  TerriU  v,  Auchobuer^  14  Ohio  St.  80, 
the  statute  pronounced  a  purchase  made  by  an  appraiser  of 
mortgaged  property  prior  to  a  sheriff's  sale  ^ ^fraudulent 
and  void;''  but,  after  consideration  of  abundant  authority, 
it  was  held  that  such  a  sale  was  voidable  merely,  on  the 
ground  that  the  provision  of  the  statute  was  obviously  in- 
troduced for  the  benefit  of  the  parties  to  be  affected  by  the 
sale  only.     In  Yan  Shaack  v.  Bobbins^  36  Iowa,  201,  the 
statute  declared  that  if  fraud  in  selling  land  for  taxes 
should  be  established,  the  sale  and  title  should  be  void; 
held,  that  such  a  title  in  the  hands  of  an  innocent  purchaser 
would  be  protected.  *  See  Endlich  on  Statutes,  §§269,  270; 
Bennett  v.  Mattmgly,  110  Ind.  197  (10  N.  E.  Rep.  299). 
Several  of  the  decisions  of  this  court  are  cited  by  appel- 
lants, but  they  are  not  in  point.     Littdl  <&  /Smythe  Mfg, 
Co.  V.  Miller,  3  Wash.  480  (28  Pac.  Rep.  1086),  held  that 
a  husband's  interest  in  community  property  could  not  be 
sold  to  satisfy  a  mechanic's  lien,  the  holder  of  which  know- 
ing of  the  existence  of  Mrs.  Miller,  was  hardly  an  innocent 
purchaser.    By  an  v.  Fergusson^  3  Wash.  356  (28  Pac.  Rep. 
910),  held  that  the  entira  estate  in  community  realty  must 
be  sold  to  pay  debts,  on  the  decease  of  husband  or  wife, 
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and  that  it  was  so  intended  where  the  administrator's  deed 
mentioned  only  the  interest  of  the  deceased.  In  Brotton 
V.  Lcmgen^  1  Wash.  73  (23  Pac.  Rep.  688),  Langen  was  a 
judgment  creditor,  not  a  purchaser  either  innocently  or 
otherwise,  no  sale  had  been  made,  and  the  wife  was  herself 
the  plaintiff. 

Holding,  therefore,  as  this  examination  of  the  statutes 
and  the  better  authorities  impel  us,  that  the  interest  of 
Mrs.  Sadler  was  an  equitable  and  not  a  legal  interest;  that 
Sadler's  deed  was  not  void,  but  voidable  only;  and  that 
the  doctrine  of  estoppel  was  free  to  operate  against,  and 
justly  applicable  to  all  of  the  appellants,  I  can  only  vote  to 
affirm  the  judgment  of  the  court  below. 

The  law  is  careful  of  the  innocent  purchaser,  and  neither 
the  letter  nor  the  spirit  of  the  act  in  question  calls  upon  us 
to  overturn  the  ordinary  rules  of  common  honesty  which  a 
regard  for  him  has  built  up,  in  order  to  declare  void  a  con- 
veyance which  the  statute  does  not  so  denounce.  It  is  the 
duty  of  the  undivorced  husband  and  wife  to  live  together; 
the  law  contemplates  that  they  will  do  so;  and  the  business 
community,  all  of  whom  may  be  sought  as  purchasers  of 
real  property,  have  a  right  to  expect  that  they  will  not 
pliice  themselves  so  widely  apart  as  that  common  reputation 
will  report  them  unmarried.  On  the  other  hand,  I  think  it 
must  be  conceded  that  a  large  measure  of  responsibility  is 
thrown  by  our  statutes  upon  the  purchaser  in  the  way  of 
making  inquiry  as  to  the  condition  of  his  grantor,  which  a 
mere  examination  of  the  public  records  would  not  satisfy ; 
but  a  reasonable  effort  in  the  direction  of  inquiry  under  all 
the  circumstances  must  be  taken  as  sufficient,  else  no  title 
can  be  safe.  The  respondent  in  this  case  fully  satisfied  the 
requirement  of  the  law  in  this  respect,  and  I,  therefore, 
coincide  with  the  superior  court  on  this  ground  also. 

Anders,  C.  J.,  concurs. 
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Scott,  J. — I  concur  in  the  result,  because  I  think  the 
wife  is  estopped  under  the  peculiar  circumstances  of  this 
case  from  making  any  claim  to  the  land  in  question  as 
against  an  innocent  purchaser;  and  the  other  appellants, 
by  their  direct  acts  and  knowledge,  are  bound  by  the  deeds 
executed  by  Sadler  to  the  respondents.  I  also  doubt 
whether  the  statute  relating  to  the  disposal  of  community 
lands  by  the  husband  should  be  held  to  apply  where  the 
wife  did  not  become  a  resident  of  this  state  prior  to  the 
conveyance. 

Hoyt,  J.  {concurring). — In  concurring  in  the  affirm- 
ance of  the  judgment  in  this  case,  I  desire  to  add  only  a 
few  words  to  what  has  been  said  by  Judge  Stiles  in  his 
opinion.  I  agree  with  much  that  has  been  therein  stated, 
but  I  am  unable  to  agree  with  that  part  of  such  opinion  in 
which  it  seems  to  be  held  that  the  spouse  in  whose  name 
community  property  is  standing  can  dispose  of  the  same 
without  the  other  spouse  joining  in  the  conveyance,  even 
although  the  two  spouses  are  living  together  as  husband 
and  wife.  To  thus  hold  seems  to  me  to  be  in  direct  con- 
flict with  the  statute  upon  the  subject.  Such  statute,  after 
providing  what  property  shall  be  community  property, 
provides  that  the  same  shall  not  be  conveyed  excepting  by 
the  joint  deed  of  the  two  spouses.  Such  statute  was,  in 
my  opinion,  passed  mainly  in  the  interest  of  wives  and  for 
their  protection. 

It  was  the  intention  of  the  legislature  by  such  enactment 
to  prevent  a  husband  from  disposing  of  the  real  estate  of 
the  community  in  fraud  of  the  rights  of  the  wife.  If, 
however,  we  hold  thereunder,  as  stated  in  the  opinion 
above  referred  to,  it  seems  to  me  that  it  will  open  the  door 
which  the  legislature  thus  intended  to  close.  If  it  is  held 
that  the  husband  while  living  with  his  wife  can  alone  con- 
vev  such  property  standing  in  his  name  to  any  one  pur- 
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chasing  the  same  in  good  faith,  without  knowledge  of  the 
existence  of  the  wife,  there  will  be  nothing  to  prevent  a 
fraudulent  ai'rangement  as  between  the  husband  and  a  pur- 
chaser by  which  it  will  be  made  to  appear  that  such 
purchaser  acted  in  good  faith,  when  in  fact  he  had  full 
knowledge  of  all  the  circumstances.  A  designing  and  un- 
scrupulous husband  would  thus  be  enabled  to  nullify  the 
intention  of  the  legislature. 

If,  however,  it  is  held  that  when  property  is  acquired  by 
the  husband,  not  by  gift,  devise  or  bequest,  it  at  once  be- 
comes the  property  of  the  community  simply  by  reason  of 
the  fact  that  he  has  a  wife,  regardless  of  the  question  as  to 
whether  or  not  he  and  his  wife  are  living  together,  then 
the  door  is  open  to  such  frauds  on  the  part  of  a  designing 
husband  and  wife  that  public  policy  demands  that  some 
other  construction  of  the  statute  should  be  found,  if  possi- 
ble. Once  construe  the  statute  in  this  way,  and  it  becomes 
possible  for  a  husband  and  wife  by  their  fraudulent  acts  to 
allow  the  husband  to  so  represent  himself  before  the  com- 
munity in  which  he  resides  that  it  will  be  generally  believed 
therein  that  he  is  a  single  man.  And,  as  a  consequence  of 
such  belief,  be  enabled  to  convey  all  property  standing  in 
his  name  as  such  single  man,  and  then  by  bringing  the  wife 
upon  the  ground  and  showing  that  during  all  this  time  they 
were  in  fact  husband  and  wife,  avoid  every  transfer  of  real 
estate  made  by  him.  In  this  way  they  could,  by  the  in- 
vestment of  a  single  thousand  dollars,  in  the  course  of  a 
\\  few  years  have  procured  the  title  to  such  a  large  number 

of  pieces  of  real  estate  to  have  been  conveyed  to  the  hus- 
band that  when  the  conveyances  from  him  came  to  be  set 
aside,  the  community  would  with  the  investment  of  such 
single  thousand  dollars  find  themselves  in  the  possession  of 
property  worth  probably  hundreds  of  thousands. 

I  cannot  believe  that  the  legislature  intended  to  provide 

i  machinery  for  such  fraudulent  transactions.     I  think  that 
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in  regard  to  the  holding  of  property  acquired  in  the  way 
specified  by  the  statute,  the  legislature  intended  to  create 
a  community  as  between  the  husband  and  wife  for  the  pur- 
pose of  holding  such  property;  that  in  the  conveyance  of 
such  property  to  either  spouse  a  bare  legal  title  therein  is 
vested  in  such  spouse,  but  that  the  entire  beneficial  interest 
is  Tested  in  the  community,  and  an  absolute  prohibition 
placed  upon  the  spouse  in  whose  name  the  title  chances  to 
stand,  which  prevents  any  title  whatever  being  passed  by 
that  spouse  alone  so  long  as  the  community  exists. 

This  makes  it  necessary  to  investigate  the  nature  of  this 
being  which  we  call  a  community  under  the  legislation  in 
relation  thereto.  As  between  the  two  spouses  such  com- 
munity exists  whenever  they  occupy  the  relation  of  legal 
husband  and  wife,  regardless  of  the  fact  as  to  whether  or 
not  they  are  living  together.  But  such  relation  alone  does 
not  constitute  the  husband  and  wife  a  community  as  be- 
tween them  and  third  persons  who  have  no  knowledge  of 
the  existence  of  such  relation,  or  of  any  facts  which  should 
have  put  them  upon  inquiry  as  to  what  were  the  relations 
of  the  spouses  or  either  of  them.  There  must,  in  my  opin- 
ion, be  such  an  assertion  of  his  or  her  rights  by  each  of  the 
spouses  as  are  ordinarily  and  reasonably  to  be  expected 
from  the  fact  of  the  existence  of  such  relation,  or  else  the 
community  does  not  exist  so  far  as  the  public  having  no 
knowledge  of  the  legal  relation  of  husband  and  wife  are 
concerned.  If  either  of  the  spouses  sees  fit  to  allow  the 
other  spouse^o  act  and  represent  him  or  herself  as  a  single 
person,  under  such  circumstances  and  for  such  a  time  as 
would  induce  persons  of  reasonable  prudence,  with  whom 
such  spouse  associated,  to  believe  that  he  or  she  was  in  fact 
a  single  person,  thcA  I  think  that  so  long  as  this  state  of 
facts  exists  there  is  no  such  community  existing  between 
the  spouses  as  was  contemplated  by  the  legislation  upon 
the  subject  of  the  conveyance  of  community  property. 
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It  is  true  that  such  a  construction  of  the  statute  will  en- 
able an  unscrupulous  husband,  by  abandoning  a  wife  and 
concealing  his  whereabouts,  to  acquire  and  dispose  of  prop- 
erty', in  fraud  of  her  rights,  without  any  fault  on  her  part. 
But  if  either  a  member  of  the  community  or  a  third  person, 
without  fault  on  the  part  of  either,  must  suffer  by  reason 
of  the  acts  of  such  community,  or  of  either  member  thereof, 
I  think  that  good  conscience  and  well  established  rules  re- 
quire that  it  should  be  the  member  of  the  community.  To 
a  certain  extent  each  member  of  the  community  must  be 
held  to  be  an  agent  of  the  community,  and  of  the  other 
member,  and  it  could  not  have  been  the  intention  of  the 
legislature  to  have  absolutely  protected  the  innocent  mem- 
ber of  such  community  against  the  acts  of  the  other,  and 
yet  left  innocent  third  persons  without  any  protection  what- 
ever. The  public  have  a  right  to  demand  that  there  should 
be  something  more  than  the  legal  relation  of  husband  and 
wife  before  it  is  bound  to  recognize  a  community  between 
the  persons  occupying  such  relation.  The  legal  relation  of 
husband  and  wife  may  exist  and  be  kept  a  profound  secret, 
unknown  to  the  nearest. relatives  or  most  intimate  associates 
of  both  the  spouses.  Such  marriage  relation  would  create 
a  community  as  between  the  spouses,  so  far  as  their  rela- 
tion to  each  other  was  concerned.  But  so  long  as  it  was 
concealed  from  the  public,  it  would  have  the  right  to  deal 
with  each  spouse  as  a  single  person  in  relation  to  the  prop- 
erty standing  in  their  respective  names. 

In  my  opinion,  so  far  as  the  public  is  concerned,  such  a 
relation  cannot  be  held  to  exist  without  the  concurrence  of 
two  facts:  Flr^t^  The  marriage  relation  between  the  mem- 
bers of  the  community;  and,  second,,  some  assertion  of  the 
rights  incident  to  such  marriage  relation.  Until  there  has 
been  some  avowal  of  the  relation  between  them,  the  com- 
munity does  not  exist  at  all  so  far  as  the  public  is  concerned, 
and  whenever  either  member  of  the  community  ceases  to 
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assert  his  or  her  rights  under  the  marriage  relation  for  such 
a  time  and  under  such  circumstanceB  as  to  induce  the  pub- 
lic generally  to  believe  that  the  other  spouse  is  in  fact  a 
single  person,  then,  as  ])etween  the  spouse  so  neglecting  the 
assertion  of  his  or  her  rights  and  the  public,  the  community 
does  not  exist. 

The  facts  in  the  case  at  bar  show  clearly  that  there  has 
been  such  an  omission  to  assert  any  rights  by  virtue  of  the 
marriage  upon  the  part  of  the  wife  as  would  lead  the  most 
prudent  person  dealing  with  the  husband  to  believe  his  as- 
sertion that  he  was  in  fact  a  single  man.  It  follows  that 
as  to  those  dealing  with  the  husband  as  a  single  pei*son 
neither  the  community,  nor  either  member  thereof,  can  as- 
sert its  existence  to  the  detriment  of  those  thus  dealing 
with  the  husband. 

Dunbar,  J. — I  concur  in  the  result  for  the  first  reason 
assigned  above  by  Judge  Scott.  The  testimony  plainly 
proves  to  me  that  there  was  no  actual  community  existing, 
such  as  is  contemplated  by  the  law,  and  that  Mrs.  Sadler 
by  her  own  acts  aided  Sadler  in  perpetrating  a  fraud  upon 
Niesz,  and  that  the  showing  they  made  after  the  sale  of 
living  together  was  only  a  part  of  the  scheme  to  defraud, 
and  she  should,  therefore,  be  estopped  from  setting  up  her 
claim  against  an  innocent  purchaser ;  but  I  cannot  concur 
in  the  opinion  of  Judges  Stiles  and  Anders. 
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[  No.  588.    Decided  November  17, 1892.] 

Edward  C.  Miller,  The  Exchange  National  Bank  of 
Spokane  Falls,  and  D.  M.  Thompson,  Respondents^ 
V.  The  Washington  Savings  Bank,  AppeUcmt. 

appeal — WHEN  not  BARBED  BY  ISSUANCE  OF  EXECUTION  —  STATE- 
MENT OF  FACTS  — CERTIFICATE  — MORTGAGES  —  PRIORITY. 

Where  the  decree  of  sale  in  foreclosure  proceedings  provides  that 
the  proceeds  shall  be  divided  proportionately  between  certain  par- 
ties to  the  suit,  the  issuance  of  execution  at  the  instance  of  one  of 
the  parties,  and  the  sale  of  the  mortgaged  property  thereunder,  will 
not  bar  such  party  from  appealing  the  cause  to  determine  the  rights 
of  the  parties  as  to  priority. 

A  certificate  to  a  statement  of  facts  "that  the  same  is  the  proper 
statement  of  facts  in  said  cause,  and  .  .  .  contains  all  the  evi- 
dence taken  in  said  cause,"  is  sufficient,  as  it  is  equivalent  to  saying 
that  the  statement  contains  all  the  material  facts.  (Hoyt,  J.,  dis- 
sents.) 

Where  the  holder  of  two  notes  secured  by  mortgage  sells  one  of 
the  notes  and  at  the  same  time  transfers  the  mortgage  to  the  pur- 
chaser of  the  note,  the  purchaser  is  given  a  priority  in  the  security, 
and  the  assignment  thereafter  of  the  other  note  to  third  parties 
gives  the  assignees  no  greater  rights  than  those  held  by  the  assignor. 

Appeal  from  Supei^ior  Courts  Spokane  County. 

Jesse  Arthur^  for  appellant: 

A  mortgagee  holding  two  or  more  notes  secured  by  one 
mortgage  can  transfer  the  mortgage  and  one  note  so  as  to 
give  that  note  priority  in  satisfaction  out  of  the  mortgaged 
property,  and  an  indorsement  of  one  note  with  an  assign- 
ment of  the  mortgage  is  sufficient,  in  the  absence  of  all  cir- 
cumstances indicating  a  contrary  intention,  to  give  the 
holder  of  such  note  priority.  1  Jones,  Mortgages  ( 4th  ed . ), 
§  822;  Foley  v.  Rose,  123  Mass.  557;  SoWerg  v.  Wright,  33 
Minn.  224;  Grattan  v,  Wiggins,  23  Cal.  31;  Sherwood  v, 
Dunha/r,  6  Cal.  53;  Keyes  v.  Wood,  21  Vt.  339;  Langdon  v. 
Keith,  9  Vt.  299;  Wright  v.  Parker,  2  Aik.  212;  Pattison 
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V.  HvU^  9  Cow.  752;  McVwy  v,  Bloodgood^  9  Porter,  547; 
Bcmk  i\  Ta/rleton,  23  Miss.  173. 

When  the  mortgagee  assigns  one  or  more  of  the  notes, 
and  retains  the  remainder  of  the  series,  it  is  generally  held 
that  the  assignee  is  entitled  to  a  priority  of  lien  as  against 
the  mortgagee,  with  respect  to  the  note  or  notes  so  trans- 
ferred, and  this  rule  operates  without  regard  to  the  order 
in  which  the  notes  held  by  the  two  parties  mature.  3  Pome- 
roy,  Equity  Jur.,  §  1203;  McCUntic  v.  Wise,  25  Grat.  448; 
Waterman  v.  Hunt,  2  R.  I.  298;  Bryant  v.  Damon,  0  Gray, 
564;  Warden  v.  Adams,  15  Mass.  233;  Oullujn.  v.  Erwin,  4 
Ala.  452;  Forwood  v,  Dehoney,  5  Bush,  174;  Clmtjes  v, 
Dickenson,  5  Johns.  Ch.  285;  Pattison  v.  Hull,  9  Cow. 
747;  Mechanics^  Bank  v.  Bank  of  Niagara,  9  Wend.  410; 
Walker  v.  Demefit,  42  111.  272. 

Jones  (6  Voorhees,  for  respondents: 

Where  several  notes  are  secured  by  the  same  mortgage, 
and  are  held  by  different  parties,  the  order  of  their  pay- 
ment out  of  the  proceeds  of  the  sale  of  the  mortgaged 
property  is  established  according  as  the  several  notes  ma- 
ture. An  assignment  of  a  portion  of  a  mortgage  debt 
operates  as  an  assignment  of  the  mortgage  pro  tanto. 
Grapengether  v.  Fejervary,  9  Iowa,  103;  Rankin  v.  Major, 
9  Iowa,  297;  Hinds  v.  Mooers,  11  Iowa,  211;  Sangster  v. 
Love^  11  Iowa,  580;  Massie  v.  Sharpe,  13  Iowa,  542;  fsett 
V,  Lv>cas,  17  Iowa,  503;  Mitchell  v.  La^deio,  36  Mo.  526; 
Wood  V.  Trask,  7  Wis.  ^>^^\  Marine  Bamk  v.  International 
Bank^  9  Wis.  57;  Lyman  v.  Smithy  21  Wis.  674;  Stanley 
f\  Beatty,  4  Ind.  134;  Murdoch  v.  Ford,  17  Ind.  52;  Peo- 
ple's Savings  Bank  v.  Finney,  63  Ind.  467;  Doss  v.  Dit 
mars^  70  Ind.  459;  Bank  of  United  States  v.  Singer,  13 
Ohio,  240;  Winters  v.  Bank,  33  Ohio  St.  250;  Vansant  v. 
AUman,  23  111.  32;  Ga/rdner  v.  Diederichs,  41  III.  170; 
Koester  v.  Burke,  81  HI.  436. 
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The  opinion  of  the  court  was  delivered  by 

Scott,  J. — Respondents  move  to  aflSrm  the  judgment 
in  this  case  because  the  transcript  was  not  filed  within  the 
time  prescribed  by  law.  It  was  tiled  within  a  few  days 
after  the  time  had  expired.  There  is  a  contest  as  to  the 
facfs  going  to  show  why  it  was  not  filed  before  the  expira- 
tion of  the  time  allowed.  Under  the  showing  made  by  the 
appellant  the  delay  is  excusable,  and  we  are  of  the  opinion 
that  the  motion  should  be  denied. 

Respondents  move  to  dismiss  because  the  appellant  while 
prosecuting  the  appeal  was  also  prosecuting  the  judgment 
rendered  in  the  lower  court.  The  Exchange  National 
Bank  and  the  Washington  Savings  Bank  each  held  a  note 
secured  by  a  certain  real  estate  mortgage.  The  controversy 
between  them  is  as  to  the  right  of  priority  to  the  proceeds 
of  the  mortgaged  lands.  The  court  decreed  the  foreclosure 
of  the  mortgage  and  a  sale  of  the  premises.  This  was 
desired  by  both  parties,  and  appellant  caused  an  execu- 
tion to  be  issued  and  the  mortgaged  property  sold  there- 
under. The  proceeds  thereof  were  paid  into  court.  The 
judgment  of  the  court  was,  that  such  proceeds  should  be 
divided  proportionately  between  the  parties,  according  to 
the  amount  of  their  respective  claims.  The  appeal  was 
from  this  order  of  distribution,  the  appellant  claiming  the 
right  to  have  its  claim  paid  first.  Under  such  a  state  of 
facts  we  think  appellant,  by  reason  of  having  had  an  execu- 
tion issued  and  the  lands  sold  thereunder,  was  not  barred 
from  appealing  the  cause  to  determine  the  rights  of  the 
parties  as  to  priority.     The  motion  is  denied. 

Respondents  further  move  to  dismiss  the  appeal  for  the 
reason  that  the  statement  of  facts  was  not  certified  as  re- 
quired by  law.     The  body  of  the  certificate  is  as  follows: 

'^I  hereby  certify  that  the  above  and  foregoing  has  been 
this  day  settled  by  me  as  the  proper  statement  of  facts  in 
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the  above  entitled  cause,  to  wit,  Miller  et  al.  v,  Beed  et  al., 
and  I  hereby  certify  that  the  same  is  the  proper  statement 
of  facts  in  said  cause,  and  the  above  statement  contains  all 
the  evidence  taken  in  said  cause. ' ' 

We  think  this  certificate  is  sufficient.  It  is  equivalent 
to  saying  that  the  statement  contains  all  the  material  facts, 
for  unless  it  did  conti^in  all  the  material  facts  it  could  nbt 
be  a  proper  statement.  Of  course  the  material  facts  in  a 
case  of  this  kind,  .being  a;n  equity  case,  include  all  the  tes- 
timony and  evidence  taken  in  the  cause,  although  it  need 
not  necessarily  be  stated  in  the  certificate  that  the  same  is 
so  contained  in  those  words.  The  certificate  that  it  con- 
tains all  the  material  facts  is  sufficient  either  in  a  law  or  an 
equity  case,  and  a  certificate  that  it  is  a  proper  statement 
of  facts  is  practically  the  same  thing,  and  prima  facie  at 
least  is  sufficient.     This  motion  is  denied. 

ON   THE    MERITS. 

The  defendants,  Reed  and  wife,  on  the  31st  day  of  August, 
1889,  executed  and  delivered  to  plaintiff.  Miller,  a  mortgage 
of  certain  lots  in  the  city  of  Spokane  to  secure  the  payment 
of  three  notes,  one  for  two  thousand  dollars,  another  for 
six  thousand  dollars,  due  in  six  months,  and  another  for 
five  thousand  dollars,  due  in  twelve  months,  all  of  even 
date  with  the  mortgage.  On  the  27th  day  of  January, 
189U,  said  Beed  and  wife  conveyed  the  lots  to  the  defend- 
ant, Matti^  Brundage.  By  a  covenant  in  the  deed  she  as- 
sumed the  payment  of  the  last  two  mentioned  notes,  the 
note  for  two  thousand  dollars  having  been  previously  paid. 
On  March  7,  1890,  after  the  six  thousand  dollar  note  had 
matured.  Miller  sold  the  five  thousand  dollar  note  to  the 
Washington  Savings  Bank,  and  at  the  same  time  therewith 
delivered  to  said  bank  the  mortgage  aforesaid.  This  bank 
thereafter  retained  the  mortgage. 

Prior  to  the  transfer  of  the  five  thousand  dollar  note  and 
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the  mortgage  to  the  savings  bank,  Miller  placed  the  six 
thouBaad  dollar  note  at  the  Browne  National  Bank,  as  he 
claims,  for  collection,  but  as  the  savings  bank  claims,  to  be 
delivered  to  Mattie  Bnindage,  the  purchaser  of  the  lots,  in 
exchange  for  two  notes  of  one  Henry  Brook  for  the  sum 
of  three  thousand  dollars  each.  These  notes  were  also  left 
at  the  Browne  National  Bank,  and  on  June  24,  1890,  one 
of  them  was  paid  and  the  proceeds  credited  on  said  six 
thousand  dollar  note  by  said  bank.  It  is  not  necessary  for 
us  to  determine  the  controversy  stated  between  the  savings 
bank  and  Miller.  On  the  11th  day  of  November,  1890. 
Miller  withdrew  said  note  from  the  Browne  National  Ilank 
and  assigned  it.  credited  with  the  proceeds  of  the  Brook 
note,  to  I).  M.  Thompson,  as  additional  security  for  the 
payment  of  a  note  given  by  him  to  Thompson.  After- 
wards Thompson  left  the  Reed  note  and  the  note  executed 
by  Miller  with  the  Exchange  National  Bank  as  collateral 
to  secure  the  payment  of  a  note  given  by  him  to  said  bank. 
Miller,  the  Exchange  National  Bank  and  Thompson  brought 
this  action  to  foreclose,  which  resulted  in  a  foreclosure  and 
sale  and  an  apportionment  of  the  fund  as  heretofore  stated. 

We  think  the  circumstances  in  this  case  indicate  that  the  . 
intention  of  the  parties  was  at  the  time  of  the  transfer  of 
the  five  thousand  dollar  note  and  mortgage,  that  the  mort. 
gage  should  primarily  be  held  as  security  for  the  payment 
of  that  note;  that  the  action  of  Miller  at  the  time  he  sold 
the  note,  in  transferring  the  mortgage  with  it,  was  in  effect 
saying  to  the  savings  bank  that  it  should  be  entitled  to 
priority  in  the  security  thereby  afforded.  The  other  bank 
and  D.  M.  Thompson  receiving  the  six  thousand  dollar 
note  thereafter  could  claim  no  gi'eater  rights  thereunder 
than  Miller  himself  had. 

The  cause  is  remanded  to  the  lower  court  with  instruc- 
tions for  it  to  so  modify  its  decree  as  to  allow  the  amount 
due  the  Washington  Savings  Bank  to  be  first  paid  out  of 
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the  proceeds  arising  from  the  sale  of  the  mortgaged  lands. 
The  appellant  will  recover  the  costs  of  this  appeal. 

Anders,  C.  J.,  and  Dunbar  and  Stiles,  JJ,,  concur. 

HoYT,  J. — I  concur  in  the  opinion  on  the  merits,  but 
dissent  from  that  on  the  motion  to  strike  the  statement  of 
facts. 


[No.  572.    Decided  November  17, 1892.] 

The  State  of  Washington,  on  the  relation  of  Harry 
Gilbert^  Appellant^  v.  James  Z.  Moore,  Judge  of  the 
Superior  Court  of  Spokane  County^  Respondent. 


CBRTIORABI  — FILING  OF  BRIEFS. 

Where  a  cause  is  brought  to  the  supreme  court  by  writ  of  certi- 
orari it  is  governed  by  the  rule  prescribing  the  time  within  which 
briefs  should  be  filed  in  ordinary  appeals. 

Original  Application  for  Certiorari, 

Turner^  Graves  <k  McKinstry^  for  relator. 
IL  M.  Herma/n^  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

Scott,  J. — This  is  a  proceeding  instituted  by  writ  of 
eertiorwri^  which  was  allowed  at  a  prior  term  of  court,  and 
return  has  l»een  made  thereto  by  the  respondent.  He  now 
moves  to  dismiss  because  appellant  did  not  file  a  brief 
within  the  time  allowed  therefor,  as  in  ordinary  appeals. 
Appellant  contends  the  cause  should  be  heard  as  a  special 
cause  under  rule  28  of  this  court,  which  provides  that  upon 
the  final  hearing  of  any  application  under  said  rule  each 
side  shall  furnish  for  the  use  of  the  court  seven  written  or 
printed  copies  of  their  points  and  authorities.  This,  how- 
ever, only  applies  to  the  final  hearing  on  the  application 
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for  the  writ,  and  not  to  a  trial  upon  the  merits  after  the 
writ  is  directed  and  return  is  made  thereto.  In  such  case, 
where  the  writ  is  granted,  and  return  made,  the  same  then 
stands  as  any  other  cause,  and  briefs  should  be  filed  within 
the  time  prescribed  for  the  filing  of  briefs  in  ordinary  ap- 
peals. In  this  case,  however,  briefs  were  filed  by  the  ap- 
pellant on  the  sixth  day  of  the  present  month.  The  motion 
to  dismiss  for  failure  to  tile  and  serve  the  briefs  was  made 
on  the  8th  day  of  this  month.  On  said  day,  prior  to  the 
filing  of  the  motion,  notice  of  the  filing  of  said  briefs  was 
served  upon  the  respondent,  but  the  proof  of  service  was 
not  at  that  time  filed,  although  the  same  is  now  produced. 
Under  the  circumstances,  it  appearing  that  the  appellant 
was  acting  in  good  faith  without  any  intention  to  delay  the 
proceedings  of  the  court,  the  motion  is  denied. 

Anders,  C.  J.,  and   Dunbar,  Stiles  and  Hoyt,  JJ.. 
concur. 


[  No.  667.    Decided  November  17,  1892.] 

Tacoma  Railway  &  Motor  Company,  Respondent^  v.  J. 

H.  CuMMiNGS,  Appellant. 

APPEAL  —  ORDER  SETTING   ASIDE   AWARD. 

Under  §§  426,  429,  Code  Proc,  when  an  arbitration  of  the  differ- 
ences between  parties  has.  failed  for  any  reason,  the  superior  court 
is  clothed  with  full  jurisdicUon  to  proceed  to  a  tinal  determination 
of  the  controversy,  and  an  order  of  such  court  setting  aside  the 
award  of  the  arbitrators  is  not  such  a  final  order  as  will  sustain  an 
appeal.    (Stiles,  J.,  dissents.) 

Appeal  from  Superior  Courts  Pieres  County. 

MarsluM  K.  Snell  [Burke^  Shepard  <&  Woods^  and 
Charles  E.  Sltepard.,  of  counsel),  for  appellant. 

Crowley  <&  /Sullivan^  and  Camphell  <Jc  Powell^  for  re- 
spondent. 
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The  opinion  of  the  court  was  delivered  by 

Hoyt,  J. — This  was  a  proceeding  under  chapter  13, 
title  VII,  of  the  Code  of  Procedure,  by  which  appellant  and 
respondent  agreed  to  an  arbitration  of  the  diflferences  be- 
tween them.  The  arbitrators  heard  the  controversy,  and 
a  majority  of  them  made  out  an  award  which  was  duly 
tiled  in  court,  as  required  by  g  426.  Exceptions  thereto 
were  duly  tiled  by  the  respondent  and  upon  a  hearing 
thereof  the  award  was  set  aside  by  the  court.  From  such 
order  this  appeal  has  been  prosecuted.  Respondent  moves 
to  dismiss,  on  the  ground  that  the  order  appealed  from  is 
not  such  a  final  order  as  will  sustain  the  appeal.  Upon 
the  argument  upon  such  motion  counsel  for  the  respective 
parties  are  practically  agreed  that  its  determination  must 
depend  upon  the  question  as  to  whether  or  not  the  power 
of  the  trial  court  over  the  proceeding  was  absolutely  ended 
and  determined  by  the  making  of  the  order  setting  aside 
the  report  of  the  arbitrators.  If  such  proceedings  were  so 
ended  by  such  order,  it  must  be  held  to  be  a  final  one 
within  the  meaning  of  our  statute  as  to  appeals.  If,  on 
the  other  hand,  the  making  of  such  order  did  not  fully  de- 
termine the  cause  in  the  lower  court,  it  was  not  of  that  final 
nature  which  would  sustain  an  appeal. 

The  briefs  of  the  respective  counsel  upon  this  question 
have  been  prepared  with  elaboration,  and  the  question  dis- 
casse<i  with  great  ability,  both  from  the  standpoint  of  rea. 
son  and  authority.  The  decision  must  necessarily  largely 
depend  upon  the  terms  of  our  statute.  The  authorities 
cited  by  the  respective  counsel,  and  the  care  which  is  shown 
to  have  been  exercised  by  them  in  making  such  citations, 
satisfy  us  that  the  exact  question  presented  for  our  decision 
has  not  been  decided  by  any  court  under  a  statute  just  like 
ours-  Therefore,  we  can  get  but  little  aid  from  the  cita- 
tion of  authorities. 
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An  arbitration  at  common  law  was  of  such  a  nature  that 
the  decision  of  the  arbitrators  was  not  subject  to  control  by 
the  courts,  excepting  by  a  formal  action  brought  for  that 
purpose,  but  it  is  perfectly  clear  from  our  statute  that  the 
arbitration  therein  authorized  is  entirely  different,  so  far  as 
the  question  of  the  control  of  the  award  by  the  court  In 
which  it  is  required  to  be  filed  is  concerned.  Under  our 
statute  the  award  is  not  so  far  a  finality  that  in  itself  it  can 
be  in  any  manner  enforced  against  the  defeated  party  until 
it  has  been  acted  upon  by  the  court.  Before  it  gets  any 
force  which  can  be  made  available  by  the  successful  party, 
a  judgment  must  be  rendered  thereon  by  the  court  into 
which  it  is  returned.  If  no  exceptions  are  filed  against 
such  award  within  the  time  prescribed  by  law,  such  judg- 
ment follows  as  matter  of  course.  If,  however,  exceptions 
are  filed  as  authorized  by  statute,  then  the  court  is  called 
upon  to  determine  whether  or  not  such  exceptions  are  well 
taken.  If  it  decides  that  none  of  them  are  well  taken,  the 
report  is  confirmed,  and  the  judgment  rendered  thereon  as 
though  no  exceptions  had  been  filed.  But  if  the  court 
sustains  any  of  said  exceptions,  then  it  is  its  duty  to  set 
aside  the  award.  And  the  important  question  presented  to 
us  for  decision  is  the  statics  of  the  controverey  between  the 
parties  when  any  of  the  exceptions  have  been  sustained, 
and  the  award  for  that  reason  set  aside.  Sec.  426,  above 
referred  to,  directs  that  the  court  shall  treat  the  award  as 
the  verdict  of  a  jury,  and  authorizes  the  same  proceedings 
upon  said  award,  and  with  like  effect,  as  though  said  award 
were  the  verdict  of  a  jury  in  a  civil  action.  This  language 
would  seem  to  indicate  an  intention  on  the  part  of  the  leg- 
islature that  upon  the  filing  of  such  award  the  court  should 
become  possessed  of  the  controversy,  and  that  if  the  same 
was  set  aside  for  any  reason  the  statics  of  the  controversy 
would  be  like  that  of  a  civil  action  after  the  setting  aside 
for  any  cause  of  a  verdict  rendered  therein  by  a  jury.     If 
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such  was  not  the  intention  of  the  legislature,  the  language 
osed  at  the  close  of  said  section  is  inappropriate  and  not 
such  as  would  have  been  likely  to  have  been  employed. 
A  fair  interpi*etation  of  such  language  would  indicate  that 
the  court  was  thereby  clothed  with  more  power  than  to 
simply  set  aside  the  award.  The  authority  to  proceed 
upon  such  award  as  though  it  were  a  verdict  in  a  civil 
action  seems  to  better  warrant  the  contention  of  respond- 
ent than  that  of  appellant.  If,  however,  this  was  the  only 
provision  of  the  statute  in  regard  to  the  duty  of  the  court 
in  proceeding  upon  such  award,  it  is  possible  that  the  con- 
tention of  the  appellant  that  an  order  setting  aside  such 
award  terminated  the  power  of  the  court  in  regard  therato 
could  be  sustained.  But  in  §  429  it  is  expressly  provided 
that  if  it  shall  appear  to  the  court  that  the  arbitrators  have 
committed  error  in  fact  or  law  it  may  refer  the  cause  back 
to  the  arbitrators  with  directions  for  them  to  amend  the 
award  forthwith,  and  on  their  failure  so  to  correct  said 
proceedings  the-  court  shall  be  possessed  of  the  case,  and 
proceed  to  its  determination. 

From  this  provision  it  will  be  seen  that  the  duty  of  the 
court  to  proceed  and  determine  is  clear,  when  the  arbitra- 
tion has  failed  because  of  the  neglect  or  refusal  of  the  ar- 
bitrators to  comply  with  the  direction  of  the  court.     The 
language  of  the  statute  is,  that  upon  such  a  contingency  the 
court  shall  be  possessed  of  the  case,  and  proceed  to  its  de- 
termination.    From  an  examination  of  all  the  provisions 
of  the  section  above  quoted  it  will  appear  that  the  contin- 
gency which  will  authorize  the  court  thus  to  proceed  is  that 
the   arbitration  has  failed.     But   if  either  of   the  other 
pounds  of  exception  are  sustained,  the  arbitration  has  as 
fully  failed  without  any  such  referring  back  to  the  arbitra- 
tors as   it  has  under  the  contingency  mentioned  in  said 
section  after  the  matter  has  been  so  referred  back,  and  the 
arbitrators  have  refused  to  comply  with  the  direction  of  the 
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court.  There  is  no  reason  that  we  can  see  why  the  court 
should  be  held  to  he  authorized  to  proceed  to  a  final  deter- 
mination when  the  arbitration  has  failed  for  one  reason 
more  than  for  another.  If  it  was  the  intent  of  the  statute 
that  the  court  should  thus  proceed  to  try  and  determine 
when  the  arbitrators  had  neglected  their  duty  by  failing  to 
comply  with  the  directions  of  the  court,  we  can  see  no  rea- 
son whatever  why  it  should  not  be  held  to  be  thus  possessed 
of  the  case  when  the  arbitration  had  failed  by  reason  of  the 
misbeha\rior  or  corruption  of  the  arbitrators.  In  the  light 
of  said  §  429  it  seems  clear  to  us  that  we  must  interpret 
the  provisions  of  §  426  as  having  been  intended  to  clothe 
the  court  with  full  jurisdiction  of  the  controversy  to  pro- 
ceed to  a  final  determination  whenever  the  arbitration  had 
failed,  and  that  the  only  object  in  enacting  said  §  429  was 
to  give  the  parties  to  the  arbitration  the  benefit  of  a  full 
determination  by  the  arbitratoi*s  if  they  were  qualified  and 
willing  to  act,  even  although  they  had  made  a  mistake  in 
their  first  award.  Every  arbitration  is  entered  into  in  view 
of  the  law  upon  the  subject,  and  every  party  to  such  ar- 
bitration consents  to  such  jurisdiction  on  the  part  of  the 
court  in  regard  to  the  controversy  as  has  been  by  law  pro- 
vided. And  the  law  having  provided  that  the  filing  of 
such  award  with  the  written  agreement  to  submit  the  same 
to  arbitration  should  give  the  court  jurisdiction  of  the  per- 
sons of  the  parties  to  the  arbitration  and  of  the  subject- 
matter  of  the  controversy,  every  one  entering  into  such  an 
arbitration  must  be  held  to  have  consented  thereto.  In 
our  opinion,  then,  the  order  setting  aside  the  award  of  the 
arbitrators  did  not  determine  the  controversy  in  the  court 
below,  and  was  not  such  a  final  order  as  will  sustain  an  ap- 
peal to  this  court. 

The  appeal  must  be  dismissed. 

Anders,  C.  J.,  and  Dunbar  and  Scott,  JJ.,  concur. 
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Steles,  J.  [disaenting).  —  It  seems  to  me  that  the  court 
has  erred  in  its  treatment  of  this  case  by  an  unnecessary 
attempt  at  construction.     To  my  mind  §  426  is  complete 
in  itself.     If  no  exceptions  are  filed,  judgment  is  to  be  en- 
tered as  upon  the  verdict  of  a  jury,  and  execution  issues; 
but  if  the  last  part  of  the  section  be  taken  to  mean  that  be- 
fore judgment  the  same  proceeding  may  be  had  upon  the 
award  as  may  be  taken  to  set  aside  a  verdict  (which  is  not 
admitted )  confusion  ensues.     The  proceeding  to  be  taken 
to  get  rid  of  a  verdict  is  to  move  for  a  new  trial  in  the  same 
court  before  another  jury.     But  the  terms  of  §§  428  and 
429  preclude  this.     The  exceptions  are  laid  before  another 
tribunal,  which  sits  as  a  court  of  review,  and  upon  discov- 
ering error  it  may  (which  I  interpret  rmtat)  refer  the  case 
back  to  the  arbitrators,  directing  the  amendment  of  the 
award  forthwith.     If  there  is  failure  to  secure  the  correc- 
tion in  this  manner,  the  court  becomes  possessed  of  the  case 
and  determines  it,  if  it  can,  from  what  is  reported  to  it; 
otherwise  the  whole  proceeding  fails.     But  according  to  the 
decision  of  the  majority,  this  case  must  now  go  back  to  the 
court  below  for  a  trial  upon  new  evidence,  before  a  jury 
probably,  which  is  not  at  all  what  the  parties  stipulated  for. 
I  hold  the  conclusion  of  the  court  below  to  have  amounted 
to  H  final  determination  of  the  arbitration,  because  the  stip- 
ulation was  to  submit  the  case  to  two  men  who  should 
choose  a  third,  and  one  of  the  three  was  found  to  have  been 
disqualified  to  sit  as  an  arbitrator  at  all.     The  court  also 
found  that  there  were  errors  both  of  law  and  fact  in  the 
award;  and  had  there  been  competent  arbitrators  it  would 
have  been  its  duty  to  refer  the  award  back  to  them  for  cor- 
rection.    But  the  disqualification  of  one  arbitrator  left  it 
impossible  to  refer,  and  the  court  became  possessed  of  the 
case  and  empowered  to  proceed  to  its  determination.     It 
did  then  determine  it  by  setting  aside  the  entire  award  and 
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ordering  the, costs  taxed  to  Cummings,  which  is  the  judg- 
ment appealed  from.  Now  Cummings  had  the  award,  and 
it  seems  to  me  that  when  that  award  is  totally  set  aside, 
and  the  costs  are  taxed  to  the  formerly  successful  party 
that  ought  to  be  enough  to  show  that  the  court  was  about 
through  with  the  case,  although  there  is  no  formal  state- 
ment that  nothing  is  found  to  be  due  from  one  party  to 
the  other. 


[  No.  674.    Decided  November  17, 1892.] 

The  State  of  Washington,  Appella/nt^  v.  John  A. 

Kemp,  Respondent. 

CRIMINAL  LAW  —  DISMISSAL  FOR   LACK  OP  JURISDICTION  —  STATE'S 

RIGHT  OF  APPEAL. 

Under  Code  Proc,  §1402,  providing  that  no  appeal  shall  be  al- 
lowed to  the  state  in  any  criminal  action  excepting  when  the  error 
complained  of  is  in  setting  aside  the  indictment  or  information,  or 
arresting  the  judgment  on  the  ground  that  the  facts  stated  in  the 
indictment  or  information  do  not  constitute  a  crime,  the  state  is  not 
authorized  to  prosecute  an  appeal  where  an  information  has  been 
dismissed  on  the  ground  that  the  court  has  no  jurisdiction  of  the 
person  of  defendant. 

Appeal  from  Superior  Courts  Pierce  Cowniy. 

Four  informations  charging  the  crime  of  larceny  by  em- 
bezzlement having  been  filed  against  John  A.  Kemp,  and 
he  being  in  the  State  of  Iowa  at  the  time,  requisition  in  one 
case  was  made  upon  the  governor  of  that  state  for  his  re- 
turn here  for  trial.  The  defendant  having  been  placed 
upon  trial  upon  an  information  other  than  the  one  upon 
which  requisition  had  issued,  the  court,  upon  defendant's 
motion,  dismissed  the  cause  and  discharged  him  from  cus- 
tody. 
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W,  H.  SneU^  Prosecuting  Attorney,  and  Charles  Bedford^ 
for  The  State. 

Pritclvard^  Stevens^  Orosscup  da  Seymour^  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

Hoyt,  J. — This  proceeding  was  commenced  bj'^  the  tiling 
of  an  information  against  the  defendant,  charging  him  with 
the  crime  of  embezzlement,  under  our  statute.  A  plea  of 
not  guilty  was  duly  entered  by  such  defendant,  and  when 
the  cause  came  on  for  triaL  a  motion  was  made  by  him  to 
dismiss  the  action  for  the  reason  that  the  court  had  no 
jurisdiction  of  his  person.  The  motion  was  granted  by  the 
trial  couil,  and  from  the  judgment  of  dismissal  rendered 
thereon  the  state  has  brought  the  case  here  for  review. 

The  question  presented  by  the  brief  of  the  appellant  is 
an  important  one,  and  we  should  be  glad  to  enter  upon  its 
discussion  at  this  time  if  we  could  properly  do  so,  but  the 
view  we  take  of  our  statute  compels  us  to  hold  that  we  have 
no  jurisdiction  of  this  cause.  In  our  opinion  the  question 
decided  by  the  court  below  was  not  one  from  which  an  ap- 
peal would  lie  to  this  court  at  the  suit  of  the  state.  It  is 
specially  provided  in  §  1402,  Code  of  Procedure,  that  "no 
appeal  shall  be  allowed  to  the  state  in  any  criminal  action, 
except  when  the  error  complained  of  is  in  setting  aside  the 
indictment  or  information,  or  arresting  the  judgment,  on 
the  ground  that  the  facts  stated  in  the  indictment  or  infor- 
mation do  not  constitute  a  crime."  From  this  provision  it 
will  be  seen  that  the  ruling  of  the  court  below  in  a  criminal 
action  is  subject  to  review  here  at  the  instance  of  the  state 
only  when  such  ruling  is  as  to  the  sufficiency  of  the  indict- 
ment or  information,  and  as  the  question  passed  upon  by 
the  court,  as  shown  by  the  record  in  this  case,  was  not  of 
that  nature,  it  follows  that  no  appeal  could  be  had  by  the 
state  to  this  court. 
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The  appeal  must  be  dismissed  for  want  of  jarisdiction  to 
hear  and  determine  the  question  presented. 

Anders,  C.  J.,  and  Stiles,  Scott  and  Dunbar,  JJ., 
concur. 
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[  No.  613.    Decided  November  18, 1892.] 

North  Pacific  Lumbering  and  Manufacturing  Com- 
pany, Respondent^  v.  William  Kerron  and  S.  F.  Al- 
berts, Appellants, 

SALE  —  WHEN  TREATED  AS  EXECUTORY  CONTRACT. 

The  title  to  logs  will  not  pass  under  an  instrument  providing  for 
the  sale  of  all  that  may  be  cut  during  a  certain  period,  when  a  por 
tion  of  the  logs  were  not  cut  at  the  time  of  its  execution  and  cannot 
be  distinguished  from  those  cut  prior  thereto,  unless  there  is  a  sub- 
sequent voluntary  delivery  of  the  logs  under  the  bill  of  sale. 

Although  a  written  instrument  may  be  called  by  the  parties 
thereto  a  bill  of  sale  for  certain  logs,  yet  it  is  merely  an  executory 
contract  incapable  of  passing  title,  unless  there  is  a  subsequent  vol- 
untary delivery  under  it,  where  there  is  anything  to  be  done  to  the 
logs  in  the  way  of  cutting  them,  or  putting  them  in  the  water,  or 
floating  them  down  to  tide  water  and  rafting  them  before  the  pur- 
chaser is  bound  to  receive  and  pay  for  them. 

Appeal  from  Superior  Court^  WaKkiakinn  Coxvnty, 

Stott^  Boise  cfe  Stott^  for  appellants. 
Thomas  N.  Strong^  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

Dunbar,  J. — On  the  17th  day  of  October,  1887,  one 
James  F.  Kimball  executed  and  delivered  to  respondents 
the  following  instrument  of  writing: 

''Know  all  men  by  these  presents,  that  I,  James  F. 
Kimball,  of  CathJamet,  Washington  Territory,  the  party  of 
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the  first  part^  for  and  in  consideration  of  the  sum  of  one 
dollar,  and  other  good  consideration  to  me  in  hand  paid  by 
the  North  Pacific  Lumbering  and  Manufacturing  Company, 
a  corporation,  the  party  of  the  second  part,  the  receipt 
whereof  is  hereby  acknowledged,  do  by  these  presents, 
grant,  bargain,  sell  and  convey  unto  the  said  party  of  the 
second  part,  its  successors  and  assigns,  all  of  the  following 
described  personal  property,  to  wit:  All  the  sawlogs  man- 
ufactured or  purchased  by  me  and  now  in  or  near  the 
waters  of  the  Columbia  and  Elokomon  rivers,  in  Wahkia- 
kum county,  Territory  of  Washington,  being  all  the  saw- 
logs  now  on  hand  and  owned  by  me  in  said  county  of 
Wahkiakum.  And  I  do  also  hereby  sell  to  said  corpora- 
tion all  the  logs  now  in  process  of  manufacture,  or  that  I 
may  cut  into  sawlogs  during  the  year  of  1887,  all  marked 
as  follows:  A  stamp  mark  or  brand  in  the  end,  a  ''T,"  and 
a  sap  mark,  a  crow's  foot.  To  have  and  to  hold  the  same, 
to  the  said  party  of  the  second  part,  its  successors  and  as- 
signs, forever.  And  I  do,  for  myself,  my  heirs,  executors 
and  administrators,  covenant  and  agree,  to  and  with  the 
said  party  of  the  second  part,  its  successors  and  assigns,  to 
warrant  and  defend  the  sale  of  said  property,  goods  and 
chattels,  hereby  made  unto  the  said  party  of  the  second 
part,  its  successors  and  assigns,  against  all  and  every  per- 
son and  persons  whomsoever,  lawfully  claiming  or  to  claim 
the  same.     In  witness  whereof,''  etc. 

On  the  12th  day  of  March  following,  the  aforesaid  Kim- 
ball executed  a  chattel  mortgage  to  secure  the  payment  of 
a  note  for  $3,160  due  to  appellant,  Kerron,  which,  omit- 
ting the  formal  part,  was  as  follows: 

''This  indenture,  made  the  12th  day  of  March,  1888,  by 
James  F.  Kimball,  of  Wahkiakum  county,  Washington  Ter- 
ritory, by  occupation  logger,  to  William  Kerron,  of  Port- 
land, Oregon,  witnesseth:  That  said  James  F.  Kimball,  in 
consideration  of  the  sum  of  $3,160  to  him  in  hand  paid, 
the  receipt  whereof  is  hereby  acknowledged,  does  grant, 
bargain,  sell  and  convey  to  said  William  Kerron  all  that 
certain  personal  property  now  in  the  possession  of  the  said 
J.  F.  Kimball,  in  Wahkiakum  county,  Washington  Terri- 
tory, described  as  follows,  to  wit:  All  the  sawlogs  cut  by 
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me  in  the  year  1887,  now  being  in  or  near  the  stream  in 
said  county  called  the  Elokomon,  and  the  mouth  thereof, 
or  what  is  called  Jack  Slough,  which  are  marked  or  stamped 
on  the  end  with  the  letter  'T,'  some  of  the  same  being  also 
sap  marked  with  a  crow's  foot,  made  my  cutting  three 
notches  in  the  following  position:  .  *  .  being  all  the  logs 
now  in  said  Wahkiakum  county,  W.  T.,  marked  on  the 
end  with  the  letter  'T,'  the  same  containing  about  1,500,- 
000  feet.  Provided,  however,  that  this  conveyance  is  in- 
tended as  security  for  the  payment  of  the  sum  of  $3,150, 
in  accordance  with  the  terms  of  a  certain  promissory  note, 
of  which  the  following  is  a  copy,  to  wit: 

$3,150.  Cathlamet,  W.  T.,  March  13,  1888. 

One  day  after  date,  without  grace,  for  value  received,  I  promise 
to  pay  to  William  Kerron,  or  order,  the  sum  of  three  thousand  one 
hundred  and  fifty  ($8,150)  dollars  in  United  States  gold  coin,  with 
interest  thereon  from  date  until  paid,  at  the  rate  of  10  per  cent,  per 
annum .  And  in  case  suit  or  action,  or  any  legal  proceeainff.  is  taken 
or  commenced  to  collect  this  note,  or  any  part  thereof,  then  I  pro- 
mise to  pay  such  further  sum  as  the  court  may  adjudge  reasonable 
as  attorney's  fees  in  such  suit,  action  or  legal  proceedings. 

James  F.  kTimball. 

"Now  if  the  said  instrument  shall  be  paid  according  to 
the  terms  thereof,  then  this  mortgage  shall  be  void;  but  in 
case  default  be  made  in  the  payment  of  the  same,  or  any 
pan  thereof,  or  if  any  of  said  property  be  removed  or  at- 
tempted to  be  removed  from  said  county  by  any  one,  or  be 
attached  or  levied  upon  by  any  creditor  or  creditors  of  said 
mortgagor,  or  if  the  holder  of  said  instrument  shall  from 
any  cause  deem  himself  insecure,  then  the  whole  amount  of 
said  instrument  shall  at  onc^  become  due  and  payable,  not- 
withstanding any  provisions  therein  to  the  contrary;  and 
the  said  mortgagee,  or  his  legal  representatives,  may  imme- 
diately proceed  to  foreclose  this  mortgage,  and  have  and 
take  all  necessary  proceedings  to  sell  said  property,  and 
retain  and  apply  the  proceeds  thereof  to  the  payment  of 
said  indebtedness  and  interest,  and  the  costs  and  expenses 

of  such  proceedings  and  sale,  and  the  sum  of  $ as 

attorney's  fees  in  said  suit  or  proceedings,  in  addition  to 
the  fees  provided  for  in  said  suit  or  proceedings,  in  addition 
to  fees  provided  for  in  said  instrument,  which  the  mort- 
gagor covenants  and  agrees  to  pay  in  case  any  suit  or  pro- 
ceedings be  instituted  to  collect  said  instrument,  or  any 
part  thereof;  and  the  overplus,  if  any  there  be,  shall  be  paid 
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on  demand  to  the  said  mortgagor  or  his  heirs  or  assigns. 

In  witness  whereof,"  etc. 

It  is  not  disputed  that  the  claims  of  both  the  contending 
parties  against  Kimball  were  bona  fde. 

Aftei-ward  the  appellant  Kerron  proceeded  to  foreclose 
by  notice  and  sale,  and  the  sheriff  of  \A'ahkiakum  county 
seized  said  logs  for  the  purpose  of  selling  the  same  to  sat- 
isfy the  note  secured  by  mortgage  as  aforesaid,  and  re- 
spondent brought  suit  for  possession  of  the  logs  against 
Kerron  and  the  said  sheriff  of  Wahkiakum  county,  and  for 
damages  for  detention.  Verdict  and  judgment  was  for  re- 
spondent, and  appellant  appeals  to  this  court,  alleging  as 
error  the  refusal  of  the  court  to  give  the  jury  the  following 
instructions  asked  by  appellant: 

*'If  the  jury  believes  from  the  evidence  that  at  the  time 
the  instrument  was  executed  under  which  plaintiff  claims, 
called  the  bill  of  sale,  a  portion  of  said  logs  were  not  cut, 
but  were  then  standing  in  the  timber,  and  that  the  logs  cut 
after  the  execution  of  the  bill  of  sale  cannot  be  distinguished 
from  those  cut  before,  then  said  instrument  would  be  sim- 
ply an  executory  contract,  and  the  title  to  the  property 
would  not  pass  by  it,  unless  there  was  afterward  a  volun- 
tary delivery  of  the  property  under  it  by  Kimball  to  the 
plaintiff. 

''If  there  was  anything  to  be  done  to  the  logs  in  con- 
troversy in  the  way  of  cutting  them  or  putting  them  in  the 
water,  or  floating  them  down  to  tide  water  and  rafting 
them,  before  the  plaintiff  was  bound  to  receive  them  and 
pay  the  price  agreed  upon  to  Kimball  at  the  time  the  in- 
strument called  the  bill  of  sale  was  executed,  then  the  con- 
tract was  executory  only,  and  the  title  would  not  pass  by 
it  unless  there  wa.s  a  voluntary  delivery  under  that  contract 
by  Kimball  to  plaintiff. 

"Unless  the  title  to  the  property  in  controversy  passed 
to  the  plaintiff  by  virtue  of  the  instrument  called  the  bill 
of  sale  at  the  time  of  its  execution,  or  by  a  subsequent  vol- 
untary delivery  of  these  logs  under  the  instrument  by 
Kimball  to  the  plaintiff,  then  the  plaintiff  cannot  recover, 
and  your  verdict  should  be  for  the  defendant." 
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The  instructions  given  by  the  court  were  as  follows: 

"1.  If  you  find  from  the  preponderance  of  the  whole  of 
the  testimony  that  the  plaintiff,  the  North  Pacific  Lumber- 
ing and  Manufacturing  Company,  and  J.  F.  Kimball,  in 
the  spring  of  1887,  entered  into  a  contract  whereby  said 
Kimball,  on  the  waters  of  the  Elokomon  river,  was  to  cut 
logs  and  drive  to  tide  water,  and  there  raft  into  several 
rafts  logs  of  the  quantity  of  three  million  feet  or  thereabouts, 
and  that  when  so  rafted  they  would  be  received  by  the 
plaintiff  and  paid  for  at  the  rate  of  $5  and  $6.50  per  thou- 
sand, then  such  contract  continued,  and  was  the  lawful  con- 
tract between  the  parties — the  North  Pacific  Lumbering 
and  Manufacturing  Company  and  J.  F.  Kimball — and  the 
logs  remained  and  were  the  property  of  the  said  Kimball 
until  they  were  made  into  rafts,  and  delivered  into  the  pos- 
session of  the  North  Pacific  Lumberinor  and  Manufacturinor 
Company  under  such  contract. 

"2.   I  charge  you,  if  you  believe  from  the  preponderance 
of  the  whole  of  the  evidence  that  such  contract,  or  one  sub- 
stantially was  made  in  the  spring  of  1887  between  said 
parties,  that  is,  the  North  Pacific  Lumbering  and  Manufact- 
uring Company  and  J.  F.  Kimball,  and  that  it  was  changed 
on  or  about  the  17th  of  October,  1887,  by  a  written  bill  of 
sale,  whereby  said  Kimball,  for  the  consideration  mentioned 
in  said  bill  of  sale,  or  any  other  consideration,  sold  all  his 
right,  title  and  interest  in  and  to  said  quantity  of  logs,  being 
the  same  logs  first  contracted  for,  I  charge  you  that  said 
Kimball  had  a  lawful  right  to  sell  all  his  right,  title  and  in- 
terest therein,  and  that  the  North  Pacific  Lumbering  and 
Manufacturing  Company  had  the  right  to  buy  such  interest 
for  any  price  agreed  upon,  and  that  the  company  imme- 
diately became  and  was  vested  with  all  the  right,  title  and 
interest  of  said  Kimball  in  said  logs,  but  no  higher  or 
greater  right  than  he,  the  said  Kimball,  had  at  the  time  of 
the  execution  of  said  written  contract  passed,  and  if   you 
further  find  from  the  preponderance  of  the  evidence  that 
the  defendants  in  this  case  disturbed  or  interfered  with  the 
rights  of  the  North  Pacific  Lumbering  and  Manufacturing 
Company,  so  acquired   by  them,  your  verdict  will   be    in 
favor  of  the  plaintiff  and  against  the  defendants  in  such 
amount  as  you  may  find  from  the  whole  of  the  evidence  is 
just. 
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''3.  If  the  jury  believe  from  the  preponderance  of  evi- 
dence in  the  case  that  the  written  contract  of  the  17th  of 
October,  1887,  did  not  express  the  true  intent  and  meaning 
of  the  parties,  but  that  the  same  was  made  for  the  purpose 
of  enabling  the  North  Pacific  Lumbering  and  Manufactur- 
ing Company  to  show  the  same  to  the  bank  with  which  the 
company  was  doing  business  in  order  to  satisfy  such  bank 
of  the  necessity  of  the  plaintiff^  s  company  for  the  use  it 
had  of  the  money  the  company  was  borrowing  from  the 
bank,  and  that  it  was  not  intended  by  the  contracting  par- 
ties ( the  North  Pacific  Lumbering  and  Manufacturing  Com- 
pany and  Mr.  Kimball)  to  change  terms  of  the  contract, 
made  by  them  in  the  spring  of  1887,  but  that  the  same  was 
to  continue  and  remain  in  full  force,  then  I  charge  you 
that  said  contract  of  October  17,  1887,  was  not,  and  is  not, 
of  any  binding  force  or  effect  whatever  upon  the  defendants 
in  this  case,  and  the  defendants  are  entitled  to  your  verdict 
to  the  extent  of  the  value  of  the  logs  taken  from  the  defend- 
ants under  the  writ  of  replevin,  or  the  return  of  the  logs. " 

We  think  the  instructions  asked  for  very  fairly  stated 
the  law  governing  the  case,  and  that  the  appellants  were 
entitled  to  have  the  jury  so  instructed  under  the  pleadings 
and  exhibits  and  oral  testimony  given  at  the  trial.  The 
questions  were  squarely  before  the  jury,  whether  all  the  logs 
were  cut  before  the  execution  of  the  bill  of  sale?  whether  a 
portion  of  the  logs  were  standing  in  the  tree  at  the  time  of 
such  execution  ?  whether  those  cut  before  could  be  distin- 
guished from  those  cut  after  the  execution  of  the  bill  of 
sale  ?  whether  there  was  anything  left  for  the  vendor  to  do 
to  the  logs  before  they  were  to  be  received  by  the  vendee  ? 
etc.  These  were  the  vital  questions  to  be  determined  by 
the  jury  —  the  essential  matters  in  controversy;  and  we 
think  the  judge  was  mistaken  when  he  refused  to  give 
them  because,  as  he  alleges,  they  were  abstract  proposi- 
tions of  law  not  applicable  to  the  facts  developed  in  the 
evidence.  If  the  court  had  embodied  the  substance  of  the 
instructions  asked  for  in  the  instinictions  it  gave  on  its  own 
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motion,  that  no  doubt  would  have  been  sufficient,  but  we 
look  in  vain  in  the  instructions  of  the  court  for  one  word 
of  guidance  to  the  jury  on  these  pertinent  and  controlling 
questions.  The  first  and  second  instructions  of  the  court 
were  the  statements  of  propositions  which,  if  we  under- 
stand their  meaning,  would  not  be  disputed  by  either  party 
to  the  action.  The  third  and  last  instruction  relates  en- 
tirely to  the  question  of  the  bona  Jides  of  the  bill  of  sale, 
and  we  think  is  fully  as  favorable  to  the  appellant  as  it 
could  be.  But  this  is  no  reason  why  the  jury  should  have 
been  left  without  light  on  the  law  governing  the  material 
issues  in  the  cause.  The  principles  involved  in  the  instruc- 
tions asked  for  by  the  appellants  are  so  universally  sus- 
tained by  authority  that  it  seems  profitless  to  enter  into  an 
extended  discussion  on  that  subject,  or  a  review  of  the  au- 
thorities. 

In  Meeker  V,  Johnson^  3  Wash.  247  (28  Pac.  Rep.  542), 
where  this  question  was  reviewed  at  some  length,  after 
quoting  the  first  rule  of  Lord  Blackburn,  which  is  as  fol- 
lows: ''Where  by  the  agreement  the  vendor  is  to  do  any- 
thing to  the  goods  for  the  purpose  of  putting  them  into 
that  state  in  which  the  purchaser  is  to  be  bound  to  accept 
them,  or,  as  it  is  sometimes  worded,  into  a  delivei*able 
shape,  the  performance  of  those  things  shall,  in  the  absence 
of  circumstances  indicating  a  contrary  intention,  be  taken 
to  be  a  condition  precedent  to  the  vesting  of  the  property,'' 
this  court  said:  ''The  rule,  we  believe,  embodies  the  uni- 
versally accepted  law,  both  in  England  and  America."' 
And  in  this  connection  cites  approvingly  §318,  Benjamin 
on  Sales,  where  that  author  says: 

"In  America,  also,  it  is  well  settled  that  if  by  the  terms 
of  the  contract  anything  is  to  be  done  by  the  vendor,  by 
way  of  finishing  the  goods,  or  getting  them  ready  for  de- 
livery (not  now  speaking  of  weighing,  measuring  or  count- 
ing merely)  the  title  does  not  pass  until  this  is  done,  unless 
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the  contrary  intention  clearly  appears  from  the  terms  of 
the  sale,  the  language  and  conduct  of  the  parties,  as  applied 
to  known  usages,  and  the  subject  matter  of  the  contract." 

Without  now  expressing  any  opinion  as  to  what  the  evi- 
dence proved  in  this  case,  there  was  certain  evidence  tend- 
ing to  show  that  at  least  a  portion  of  the  logs  in  controversy 
had  to  be  driven  and  rafted  before  they  were  received  by 
respondent,  and  that  this  driving  and  rafting  was  to  be 
done  at  the  expense  and  risk  of  Kimball;  and  that  a  por- 
tion of  the  logs  were  in  the  standing  tree  at  the  time  of  the 
execution  of  the  bill  of  sale.  On  these  questions  the  jury 
should  have  been  specifically  instructed,  especially  when 
such  instruction  was  asked. 

Much  has  been  said  by  the  attorney  for  the  respondent, 
both  in  his  brief  and  oral  argument,  concerning  the  fact  that 
this  cause  had  been  once  before  this  court.  This  can  have 
no  bearing  or  weight  in  determining  the  issues  involved  in 
this  appeal. 

The  only  question  to  be  considered  is,  were  the  appellants 
prejudiced  by  the  refusal  of  the  trial  judge  to  give  the  in- 
structions asked.  W.e  think  it  was  evident  that  they  were; 
and  the  judgment  must  be  reversed,  and  the  cause  remanded 
with  instructions  to  grant  a  new  trial.  • 

Anders,  C.  J.,  and  Scott.  Hoyt  and  Stiles,  JJ.,  con- 
cur. 
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[  No.  637.     Decided  November  18, 1892.] 

J.  B.  Maling,  Respondent^  v.  G.  W.  Crummey,  Ap- 
pellant, 

STATUTES  —  SCOPE    OF    TITLE  —  GAMING  —  INSTRUCTIONS— EX- 
CEPTIONS— ERROR  NOT  IN   RECORD. 

A  provision  in  an  act  giving  any  person  losing  money  at  gaming 
a  cause  of  action  to  recover  the  same  from  the  dealer  or  winner,  is 
fairly  embraced  within  the  title  of  the  act,  which  reads  **An  act  to 
prevent  and  punish  gaming.'* 

Where  the  instructions  consist  of  a  number  of  separate  proposi- 
tions, an  exception  "to  each  and  every  statement  and  allegation  in 
said  charge"  is  insufficient. 

Where  there  is  nothing  in  the  record  showing  the  separation  of 
the  jury  after  agreeing  upon  their  verdict,  the  matter  cannot  be 
urged  as  error  on  appeal. 

Appeal  from  Superior  Courts  Chehalis  County, 

JSl',  W.  Bush,,  and  Doolittle  i&  Fogg^  for  appellant: 

The  act  entitled  "An  act  to  prevent  and  punish  gam- 
ing'' comes  within  the  inhibition  of  the  organic  act  of 
Washington  Territory  that  "no  law  shall  embrace  more 
than  one« subject,  which  shall  be  expressed  in  the  title.'' 
There  is  no  intimation  in  the  title  of  the  act  that  the  act 
provides,  or  attempts  to  provide,  for  the  institution  of  civil 
actions  to  recover  money  lost  at  gambling;  and  such  re- 
covery cannot  in  any  legal  sense  be  said  to  be  either  a 
"prevention"  or  a  "punishment."  The  act  itself  pro- 
vides for  many  separate  and  distinct  subjects,  none  of 
which  are  disclosed  by  the  title.  It  attempts  to  embrace 
civil  and  criminal  procedure  and  remedies  indiscriminately. 
Ifar'land  V.  Territory,,  3  Wash.  T.  144;  Mayor  of  Savannah 
V.  State,  4  Ga.  26;  Alhrecht  v.  State,  8  Tex.  App.  216; 
FUtcher  v,  Oliver,  25  Ark.  289;  Sun  Mutu^il  Ins.  Co,  v. 
Mayor,  8  N.  Y.  241;  State  v,  CoxmtyJiid^e,  2  Iowa,  280;  City 
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of  Kansas  v.  Payne^  71  Mo.  159 ;  Marston  v.  Humes  ^  3  Wash. 
267;  Cooley,  Const.  Lim.  (5th  ed.),  173;  People  v.  Insti- 
tution^ etc.^  Deaconesses^  71  111.  232;  Middleport  v.  Etna 
Life  Ins.  Co,,  82  111.  566;  Welch  i\  Post,  99  111.  477. 

D.  Alien,  and  M.  J,  Cochran,  for  respondent: 

The  supreme  court  of  Oregon  has  sustained  a  similar 
statute,  to  which  the  same  objection  was  made  as  to  the 
one  under  consideration  here.    (TKeefe  v.  Weber,  14  Or.  55. 

The  opinion  of  the  court  was  delivered  by 

Scott,  J. — This  is  an  action  brought  to  recover  money 
lost  at  gaming.  At  the  conclusion  of  the  plaintiff's  case 
the  defendant  moved  for  a  non-suit,  on  the  ground  that  the 
statute  on  which  the  action  is  founded  is  void  in  that  it  is 
not  embraced  in  the  title  to  said  act.  The  act  was  entitled 
*'An  act  to  prevent  and  punish  gaming."  The  particular 
provision,  now  §  142  of  the  Penal  Code,  provides  that  any 
person  losing  money,  etc. ,  on  any  of  the  games  referred  to, 
shall  have  a  cause  of  action  to  recover  from  the  dealer  or 
player  winning  the  same,  the  money  or  thing  of  value  so 
lost.  The  appellant  contends  that  the  right  to  recoyer  the 
money  or  thing  lost  in  no  wise  tends  to  prevent  or  punish 
gaming.  But  it  seems  to  us  that  the  right  to  recover  is 
sufficiently  germane  to  the  title  to  be  fairly  embraced 
within  it,  for  certainly  a  provision  authorizing  the  recov- 
ery of  money  or  property  lost  at  gaming  would  tend  in  a 
large  measure  to  prevent  a  person  from  conducting  a  game, 
by  removing  the  object  to  be  gained,  or  the  inducement  for 
carrying  on  the  game.  The  court  properly  overruled  the 
motion. 

The  further  point  is  made  that  the  court  refused  to  give 
certain  instinictions  to  the  jury  which  were  asked  by  the 
defendant.  As  to  these,  the  matters  embraced  in  them 
were  all  sufficiently  covered  in  the  instructions  which  were 
given. 
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Appellant  also  complains  of  the  instructions  which  the 
court  did  give  to  the  jury,  but  there  was  no  sufficient  ex- 
ception taken  to  any  of  said  instructions.  At  the  conclu- 
sion of  the  charge  the  defendant  excepted  ''to  each  and 
every  statement  and  allegation  in  said  charge,"  without 
specifying  any  objection  or  pointing  out  any  ground  for 
such  exception.  This  sort  of  an  exception  will  not  avail  a 
party  unless  the  whole  charge  is  wrong.  The  instructions 
consist  of  a  number  of  separate  propositions,  some  of  which 
are  undoubtedly  right,  and  are  not  even  questioned  in  this 
appeal,  and  for  that  reason  the  exceptions  taken  are  insuf- 
ficient. See  Meeker  i\  Gardella^  1  Wash.  139  (23  Pac. 
Rep.  837). 

We  have  examined  the  charge,  however,  and  it  is  suffi- 
cient to  state  that  the  cause  seems  to  have  been  fairly 
presented  to  the  jury.  Under  the  circumstances  it  is  un- 
necessary to  go  into  the  instructions  in  detail. 

The  case  was  given  to  the  jury  in  the  evening,  and  the 
court  informed  the  jury  that  they  might  bring  in  a  sealed 
verdict,  which  would  be  received  in  the  morning.  No  ob- 
jection was  made  to  this  by  either  party.  The  appellant 
now  contends  that  after  agreeing  upon  the  verdict  the  jury 
were  allowed  to  separate  and  go  to  their  respective  homes, 
and  that  they  did  not  reassemble  until  court  convened  on 
the  following  morning,  when  they  brought  in  a  verdict, 
and  he  alleges  this  as  error.  Although  this  point  is  alleged 
in  the  brief  of  appellant,  we  find  nothing  in  the  record  to 
show  that  the  jury  separated.  The  point  was  raised  on  a 
motion  for  a  new  trial,  but  there  seems  to  have  been  no 
evidence  submitted  to  the  court  that  the  jury  did  separate. 
When  the  court  convened  on  the  morning  succeeding  the 
trial  the  jury  were  called  and  found  to  be  all  present, 
and  a  sealed  verdict  was  handed  up  by  the  foreman.  No 
objection  was  made  to  its  being  received.  The  court  read 
the  verdict,  the  defendant  polled  the  jury,  and  each  jury- 
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man  answered  that  the  same  was  his  verdict.  Whereupon 
the  defendant  stated  that  he  desired  to  except  to  the  re- 
ceiving of  the  verdict  in  the  manner  it  was  received.  This 
objection  does  not  appear  to  have  been  founded  on  the 
separation  of  the  jury.  At  least  there  is  nothing  contained 
therein  to  indicate  that  it  was  so  founded.  There  was  no 
complaint  that  the  jury  were  subjected  to  any  improper  in- 
fluence, or  that  they  were  guilty  of  any  misconduct  in  any 
way,  otherwise  than  by  separating  as  claimed.  Under  the 
circumstances  no  error  could  be  founded  in  the  premises. 
The  judgment  is  affirmed. 

Anders,  C.  J.,  Hoyt,  Dunbar  and  Stiles,  JJ.,  concur. 


WILLS  — NO  PROVLSION   FOR  CHILDREN  —  PAROL  PROOF. 

Under  §1465,  Gen.  Stat.,  providing  that  if  a  testator  Leave  any 
ctiild  or  children  at  his  death  not  named  or  provided  for  in  his  will, 
he  shall  be  deemed  to  have  died  intestate,  parol  proof  is  inadmissi- 
ble, where  a  testator  devised  all  bis  property  to  his  wife  and  her 
heirs,  to  show  that  at  the  time  the  will  was  made  he  had  in  mind 
his  children,  and  that  in  devising  his  property  to  his  wife  he  thereby 
intended  to,  and  did,  provide  for  them. 

Appeal  from  Superior  Courts  Yakima  County. 

W.  L,  Jones^  for  appellants. 
Reams  <&  MH/roy^  for  respondent. 
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The  opinion  of  the  court  was  delivered  by 

HoYT,  J.  —  PlaintiflF  brought  this  action  to  have  the  will 
of  her  deceased  husband  construed  by  the  court,  and  sought 
to  have  herself  adjudged  the  sole  devisee  under  said  will. 
By  the  terms  thereof  all  of  the  property  of  the  testator 
was  devised  to  his  wife,  and  to  her  heirs,  forever,  and  she 
was  named  as  sole  executrix.  There  was  no  mention  of 
the  children  of  the  testator,  two  of  whom  ai*e  now  living, 
and  were  made  defendants  in  the  action,  and  the  only  pro- 
vision made  for  such  children,  if  any,  was  in  the  bequest 
of  all  of  the  property  absolutely  to  the  wife,  and  to  her 
heirs.  The  court  below  allowed  extrinsic  proof  to  be  made 
to  show  that  at  the  time  the  will  was  made  the  testator  had 
in  mind  his  said  children,  and  that  in  devising  to  his  wife 
he  intended  to,  and  did,  provide  for  them.  On  the  part 
of  the  defendants  it  was  contended  that  such  oral  proof 
could  not  be  introduced  to  aid  the  will.  The  parties  ai-e 
practically  agreed  that  the  only  question  presented  to  this 
court  by  the  record  is  as  to  whether  or  not  under  our  stat- 
ute such  oral  proof  was  admissible.  If  it  was,  then  the 
decree  of  the  court  below  should  be  affirmed;  if  it  was  not, 
then  it  must  be  reversed. 

The  provisions  of  our  law  bearing  upon  this  question  are 
contained  in  ^  1466,  Gen.  Stat.,  which  is  in  words  and  fig- 
ures as  follows: 

"Sec.  1465.  If  any  person  make  his  last  will  and  die, 
leaving  a  child  or  children,  or  descendants  of  such  child  or 
children,  in  case  of  their  death,  not  named  or  provided  for 
in  such  will,  although  born  after  the  making  of  such  will, 
or  the  death  of  the  testator,  every  such  testatoi*,  so  far  as 
he  shall  regard  such  child  or  children,  or  their  descendants, 
not  provided  for,  shall  be  deemed  to  die  intestate,  and  such 
child  or  children,  or  their  descendants,  shall  be  entitled  to 
such  proportion  of  the  estate  of  the  testator,  real  and  per- 
sonal, as  if  he  had  died  intestate,  and  the  same  shall  be  as- 
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signed  to  them,  and  all  the  other  heirs,  devisees  and  legatees 
shall  refund  their  proportional  part. ' ' 

All  of  the  authorities  are  agreed  upon  the  proposition 
that  the  object  of  this  and  similar  statutes  is  not  to  compel 
the  testator  to  make  any  substantial  provision  for  his  chil- 
dren, but  is  simply  to  provide  against  any  such  children 
being  disinherited  through  inadvertence  of  the  testator  at 
the  time  he  makes  his  will.  Such  being  the  object  of  our 
statute,  it  is  contended  on  the  part  of  the  respondent  that 
the  will  can  be  sustained  if  it  is  made  clearly  to  appear  to 
the  court,  either  by  the  terms  of  the  will  itself  or  by  sat- 
isfactory proof  outside  of  it,  that  the  testator  had  in  mind 
his  children,  and  made  his  will  with  their  interests  in  con- 
templation. Many  statutes  having  the  same  common  ob- 
ject as  our  own  have  been  construed  as  thus  contended  for, 
and  parol  proof  has  been  introduced  in  aid  of  wills  made 
thereunder.  See  Wilson  v.  Foahet^  6  Mete.  400;  MamsdiU 
V.  Wentvjorth^  101  Mass.  126;  Buckley  v,  Gera/rd^  123  Mass. 
8;  Whittem^xre  v.  Ruaaell,  80  Me.  297  (14  Atl.  Rep.  197); 
Lorieux  v.  Keller^  5  Iowa,  196;  Covlam  v.  Doull^  133  U.  S. 
216  (10  Sup.  Ct.  Rep.  253).  An  examination  of  all  these 
cases,  however,  will  show  that  the  statutes  passed  upon 
wei'e  unlike  ours  in  terms,  although  the  object  to  be  ac- 
complished was  the  same.  The  positive  provisions  of  our 
statute  are  that  the  children  must  be  named  or  provided 
for  in  the  will.  What  is  meant  by  the  term,  "provided 
for,"  as  so  used?  In  our  opinion  it  refers  to  some  bene- 
ficial legal  provision,  and  we  are  unable  to  agree  with  the 
contention  of  the  respondent  that  such  children  can  be  said 
to  have  been  provided  for  by  an  absolute  devise  to  another, 
even  although  the  testator  thought  that  the  interests  of  the 
children  would  be  better  subserved  by  such  devise  than  by 
one  directly  to  them. 

The  words  *' provided  for"  as  used  in  said  section  must 
be  held  to  have  a  more  definite  meaning  than  that  con- 
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tended  for  by  respondent,  and  we  think  that  no  will  can  be 
sustained  upon  the  ground  that  provision  has  been  made 
for  the  children,  when  the  only  attempt  to  provide  for  them 
has  been  by  an  absolute  devise  to  a  person  other  than  said 
childi*en.     Nor  can  this  will  be  sustained  as  against  the  ap- 
pellants upon  the  ground  that  they  are  named  in  the  will, 
in  fact,  the  respondent  makes  no  contention  upon  this  prop- 
osition.    In  the  case  at  bar,  then,  the  children  ara  neither 
named  nor  provided  for  in  the  will,  and  under  the  express 
terms  of  our  statutes  we  think  it  must  be  held  ineffectual 
as  to  them.     This  seems  so  clear  from  the  terms  of  the 
statute  that  to  hold  otherwise  would  be  to  legislate  judi- 
cially.    There  seems  to  us  very  little  occasion  for  the  in- 
vestigation of  authorities  to  determine  the  construction  of 
a  statute  which  is  so  clear  as  to  construe  itself.     If,  how- 
ever, we  investigate  the  question  in  the  light  of  authorities, 
we  shall  come  to  the  same  conclusion  as  to  the  construction 
of  a  statute  worded  like  ours.     For  while  it  is  true,  as  we 
have  hereinbefore  seen,  that  many  statutes  having  a  similar 
object  have  been  so  construed  as  to  authorize  extrinsic 
proof  in  aid  of  wills  made  thereunder,  yet  none  of  the 
statutes  thus  construed  were  like  ours.      In  all  of  theoi 
there  was  some  clause  qualifying  the  absolute  language 
contained  in  our  statute  which  in  some  measure  authorized 
judicial  discretion  in  the  construction  thereof.     Where  the 
statutes  have  been  left   by  the  legislature  without  such 
qualifying  clauses,  the  same  as  ours  has  been,  the  holding 
of  the  courts  has  been  absolutely  uniform  that  extrinsic 
proof  could  not  be  introduced  in  aid  of  a  will  made  there- 
under.    See  Bradley  v,  Bradley^  24  Mo.  311;  Pounds  r. 
Dale,  48  Mo.  270;  Ctmce  v.  Chace,  6  R.  I.  407;  Gain-aud'^s 
Estate,  35  Cal.  336;  Estate  of  Stmem,  83  Cal.  322  (23  Pac. 
Rep.  379);  Gage  v.  Gage^  29  N.  H.  533;  Graham  v.  Graham^ 
23  W.  Va.  36;  Keaiis  Lessee  v.  IfoffecJcer,  2  Harr.  (Del.) 
103;  Hockensmith  i\  Slvsher,  26  Mo.  237;  Gerrish  v,  Ger- 
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rwA,  8  Or.  351;  2  Woerner,  Am.  Law  of  Administration, 
pp.  870,  871;  Miller  v.  Travers,  8  Bing.  244;  1  Redfield  on 
Wills,  639,  540;  Boman  v.  Baman,  49  Fed.  Rep.  329. 

That  the  language  of  our  statute  when  standing  alone 
must  be  so  construed,  is  made  more  certain  by  an  examina- 
tion of  the  course  of  decision  in  the  State  of  Massachusetts. 
The  rulings  of  the  courts  of  that  state  have  been  largely 
relied  upon,  and  cited  by  all  of  the  courts  which  have  con- 
strued the  statutes  then  before  them  to  authorize  such  ex- 
trinsic proof,  and  upon  the  authority  of  the  decisions  of 
that  state  some  of  the  courts  have  been  disposed  to  allow 
such  proof  under  statutes  which  hardly  seem  to  have  war- 
ranted such  a  construction.  But  that  cases  of  this  kind 
cannot  aid  respondent's  contention  is  shown  by  the  fact 
that  even  the  courts  of  Massachusetts,  when  they  had  a 
statute  substantially  like  ours  before  them  for  construction, 
held  that  such  extrinsic  proof  could  not  be  allowed,  and  it 
was  only  after  the  legislature  of  that  state  had  changed  the 
law  by  adding  certain  qualifying  clauses  to  the  absolute 
language  before  used  that  the  present  rule  of  decision  was 
established. 

It  follows  from  what  we  have  said  that  the  action  of  the 
court  below  in  allowing  proofs  outside  of  the  will  to  aid  it 
as  against  the  appellants  was  unwarranted.  The  judgment 
and  decree  must  be  reversed,  and  the  cause  remanded  for 
further  proceedings  in  accordance  with  this  opinion. 

Anders,  C.  J.,  and  Stiles,  Scott  and  Dunbar,  JJ., 
concur. 


^.V*  HASRIS  T.  HATFIELD. 


Opiokm  of  the  Coozt — Sc*yrT.  J.  [  5  Wash. 


Wiixf  A3f  H.  Haiuu&  Respondents  v.  F.  J.  Hatfielx), 

App^n^int. 

ncpLEmr — k<toppkl  to  dkxt  possession. 

In  SID  action  of  claim  and  delivery  to  recorer  a  quantity  of  wheat 
which  bad  been  seized  by  a  constable  under  a  notice  of  foreclosure 
Ipren  by  the  bolder  of  a  chattel  mortga|i[e  thereon,  the  mortgagee 
U  estopped  from  asserting  that  the  constable  was  in  possession,  and 
Uf^  himself,  when  it  appears  the  mortg^^ee  admitted  he  had  posses- 
«ion  of  the  wheat,  and  refused  to  deliver  it  upon  demand  made  by 
the  plaintiff,  and  also  gave  a  delivery  bond  and  obtained  possessloa 
of  the  property  when  seized  by  the  sheriff  in  this  action. 

Appeal  from  Superior  Courts  Whitman  County. 

Platt4rr  d:  KeOey,  O'DeU  db  Heed,  W.  K  Plummer,  and 
M.  J,  Gordon^  for  appellant 

Ilanna  cfe  McCroskey^  J.  T.  Broxtm^  and  W,  IL  Pritch- 
ard^  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

S(X>TT,  J.  —  This  was  an  action  of  claim  and  delivery 
brought  by  respondent  against  appellant  to  recover  a  quan- 
tity of  wheat  in  sacks.  The  complaint  was  in  the  usual 
form,  and  the  answer  was  a  general  denial.  Verdict  and 
judgment  was  for  the  plaintiff,  and  the  defendant  appealed. 
The  only  ground  of  error  involved  in  the  appeal  is,  that  the 
evidence  is  insufficient  to  justify  the  verdict. 

The  defendant,  Hayfield,  claimed  to  have  a  chattel  mort- 
gage upon  the  wheat  in  question,  and  sought  to  foreclose 
the  same  by  a  notice  which  he  delivered  to  one  Stoops,  a 
constable,  who  seized  the  property  thereunder.  The  plaint- 
iff claimed  the  mortgage  had  been  paid.     The  appellant 
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claims  the  proof  shows  that  the  property  at  the  time  the 
action  was  brought  was  in  Stoops'  possession,  and  for  that 
reason  the  verdict  should  have  been  for  the  defendant. 
There  is  some  controversy  as  to  whether  a  constable  has 
authority  to  act  under  such  a  notice.  The  claim  is  made 
that  the  sheriff,  or  in  case  of  his  disability,  the  coroner,  are 
the  only  officers  who  are  authorized  to  act  in  such  cases. 
It  is  not  necessary  to  determine  this  point,  however,  for  in 
this  case  it  was  assumed  by  the  mortgagee,  and  also  by  the 
constable,  that  the  property  was  in  the  custody  and  under 
the  control  of  the  mortgagee.  It  appears  that  when  the 
plaintiff  demanded  possession  of  the  property  of  the  de- 
fendant, Haytield,  he  admitted  he  had  possession  of  the 
same,  and  refused  to  deliver  it,  and  informed  him  that  it 
would  have  to  be  sold  under  the  mortgage.  The  plaintiff 
also  demanded  possession  of  the  property  from  Stoops,  and 
he  informed  him  that  he  would  have  to  see  Hayiield  about 
it.  In  addition  to  this,  when  the  property  was  seized  by 
the  sheriff  in  this  action,  the  defendant  gave  a  redelivery 
bond,  and  obtained  possession  of  the  property,  as  provided 
in  the  statute.  Under  all  the  circumstances  of  the  case  the 
defendant  is  estopped  from  denying  that  he  had  possession. 
The  judgment  is  affirmed. 

Ander8,  C.  J.,  and   Stiles,  Hoyt  and  Dunbar,  JJ., 
concur. 
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[  No.  551.    Decided  November  23«  1802.1 

Adamant  Plaster  Manufacturing  Company,  AppelUmt^ 
V.  National  Bank  of  Commerce,  Respondent, 

CONTRACTS  —  AMBIGUITY  —  PAROL  PROOF  —  EVIDENCE  OF  CUSTOM  — 

COMPENSATION  FOR  EXTRAS. 

In  an  action  to  foreclose  a  mechanic's  lien  for  plastering  a  cer- 
tain building  with  adamant  under  a  contract  providing  that  "the 
brick  walls  will  receive  two  coats  of  adamant  plaster  and  will  be 
made  straight  and  plumb,"  it  was  shown  that  the  walls  were  very 
irregular  and  considerably  out  of  plumb,  more  so  than  usual  in  such 
buildings,  and  that  they  would  require  in  places  plastering  of  the 
thickness  of  two  and  three  inches  to  make  them  straight  and  plumb, 
While  the  extreme  thickness  of  two  coats  of  adamant  plaster  was 
but  five-eighths  of  an  inch;  that  the  parties  knew  at  the  time  of 
drafting  the  contract  that  two  coats  of  adamant  plaster  could  not 
be  so  applied  as  to  make  the  walls  straight  and  plumb.  Held^  That 
the  parties  intended  that  the  excessive  irregularities  in  the  brick 
wall  should  be  filled  up  before  the  application  of  the  two  coats  of 
adamant,  and  the  contract  not  specifying  the  material  to  be  used 
for  such  filling,  is  to  that  extent  ambiguous  and  uncertain,  and  parol 
proof  is  admissible  to  show  that  it  was  the  understanding  and  agree- 
ment between  the  parties  that  the  filling  required  before  the  appli- 
cation of  the  two  coats  of  adamant  plaster  was  to  be  of  common 
lime  mortar. 

Such  contract  being  ambiguous,  proof  of  a  custom  to  fill  in  irreg- 
ularities in  brick  walls  with  lime  mortar  before  applying  adamant 
plaster  is  admissible  to  explain  the  ambiguity. 

Where  a  contract  contemplates  that  irregularities  in  a  brick  wall 
shall  be  filled  with  common  lime  mortar  before  applying  coats  of 
adamant  plaster,  and  under  a  supplemental  contract  such  irregu- 
larities are  filled  with  adamant,  extra  compensation  can  be  recov- 
ered only  for  the  difiference  between  the  cost  of  the  two. 

Appeaf^  from  Superior  Courts  Pierce  Cownty. 

Heilig  <&  Eartman^  for  appellant. 
Crowley  &  Sullivan^  for  respondent. 
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The  opinion  of  the  court  was  delivered  by 

HoYT,  J. — Plaintiff  and  defendant  entered  into  a  con- 
tract in  writing,  which  was  substantially  as  follows: 

'^This  memorandum  of  agreement,  made  this  thirteenth 
day  of  August,  1890,  witnesseth:  That  we,  the  undersigned, 
agree  to  and  with  the  National  Bank  of  Commerce,  a  cor- 
poration of  the  city  of  Tacoma,  Washington,  to  plaster 
\vith  adamant  plaster  their  new  building  situated  on  the 
northeast  corner  of  Pacific  avenue  and  Thirteenth  street, 
in  the  city  of  Tacoma,  Wash.,  for  the  sum  of  thirty-five 
cents  per  yard  of  actual  wall  plaster,  leaving  out  all  open- 
ings, such  as  doors,  windows,  wainscoting,  etc.  The  brick 
walls  will  receive  two  coats  of  adamant  plaster  and  will  be 
made  straight  and  plumb.  All  the  inside  partitions  will 
receive  one  coat  of  adamant  plaster.  All  the  plastering 
must  be  plumb,  straight  and  all  angles  must  be  cut.  All 
the  plastering  must  be  brushed  and  floated  to  the  entire 
satisfaction  of  the  architect.  The  ceiling  of  the  banking 
room  must  be  run  at  one  time  so  as  to  avoid  joints  and  be 
of  a  uniform  color.  All  the  banking  room  will  be  furred 
and  lathed,  and  all  of  the  plastering  must  be  of  extra  fine 
finish  so  as  to  receive  the  decoration  which  is  to  be  painted 
on  said  walls. 

''We  are  to  furnish  all  labor  and  materials  and  scaffold- 
ing for  the  above  mentioned  work,  and  we  bind  ourselves 
to  have  all  the  plastering  completed  in  thirty  days'  labor  or 
thirty  working  days.  We  are  to  be  responsible  for  all 
losses  and  accidents  until  the  plastering  is  all  completed 
and  received  by  the  architect.  All  the  payments  during 
the  progi-ess  of  the  work  will  be  made  on  certificate  of  the 
architect,  which  will  not  exceed  66  per  cent,  of  the  amount 
of  the  work  done  at  the  time  said  certificate  is  given;  the 
remainder  of  the  amount  will  be  paid  when  the  work  is 
completed  and  accepted  by  the  architect.  All  the  adamant 
plaster  must  be  composed  of  the  best  and  pure  materials, 
the  sand  must  be  clean,  sharp  sand,  and  must  be  free  from 
sodium  and  nitrate  of  soda;  such  sand  as  obtained  from  the 
bay  or  sand  that  has  been  washed  by  salt  water  will  not  be 
used.      All  the  work  must  be  first  class  and  to  the  entire 
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satisfaction  of  the  bank  directors  and  the  architect.  We 
agi*ee  to  commence  plastering  as  soon  as  the  building  will 
be  ready  for  us,  and  we  bind  ourselves  to  complete  the 
building  in  thirty  working  days." 

The  plaintiff  alleges  that  during  the  progress  of  the  work 
under  said  contract,  the  defendant  refused  to  allow  it  to 
proceed  as  it  claimed  the  right  to  do,  and  that  thereupon  a 
supplemental  contract  was  entered  into  between  them  in 
which  it  wa«  agreed  that  the  defendant  should  compensate 
the  plaintiff  for  the  increased  cost  of  the  work  as  required 
to  be  performed  by  the  defendant  over  the  cost  of  the  work 
as  contemplated  by  the  contract  as  understood  by  the 
plaintiff.  Upon  the  trial  of  the  issues  framed  in  regard 
to  such  extra  compensation,  plaintiff  introduced  proof  tend- 
ing to  establish  the  making  of  such  supplemental  contract, 
while  the  defendant  introduced  proof  which  substantially 
contradicted  that  of  the  plaintiff.  The  direct  proof  upon 
this  question  on  the  part  of  the  plaintiff  was  almost  entirely 
made  up  of  the  testimony  of  one  Holl)rooke,  its  manager, 
and  on  the  part  of  the  defendant  by  the  testimony  of  one 
Weatherred,  its  vice  president.  Upon  this  conflicting  tes- 
timony the  lower  court  found  the  issue  in  favor  of  the 
defendant.  If  this  finding  of  the  court  was  correct,  its 
judgment  must  be  affirmed. 

It,  therefore,  becomes  necessary  for  us  to  examine  all  of 
the  proof  offered  by  the  respective  parties,  and  by  the  aid 
thereof  interpret  the  direct  testimony  as  to  this  issue.  As 
a  general  rule  this  court,  even  in  an  equity  case,  will  not 
disturb  a  finding  of  fact  made  by  the  lower  court  unless  it 
seems  clear  that  it  has  made  a  mistake  in  regard  thereto. 
If,  however,  on  an  investigation  of  the  case  here  it  appears 
that  the  court  below  made  a  mistake  in  the  law  of  the  case 
as  bearing  upon  the  introduction  of  proofs,  and  that  such 
mistake  of  law  has  in  any  manner  contributed  to  its  find- 
ing of  the  facts,  such  general  rule  will  no  longer  have  force, 
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and  this  court  will  enter  upon  an  investigation  of  the  facts 
upon  all  the  proofs  in  the  I'ecord  as  though  it  were  a  new 
question  first  presented  hei-e.  This  makes  it  necessary  for 
us  to  examine  certain  legal  questions  presented  to  the  court 
relating  to  the  construction  of  the  written  contract  above 
set  forth.  The  plaintiff  claimed,  and  offered  to  prove,  that 
at  the  time  of  the  execution  of  the  said  written  contract 
there  was  an  understanding  and  an  agreement  that  the 
irregularities  in  the  brick  wall  should  be  so  far  filled  up 
and  made  plumb  and  straight  with  common  lime  mortar, 
that  the  application  of  the  two  coats  of  adamant  for  which 
the  contract  provided  would  make  said  walls  straight'  and 
plumb.  If  it  were  competent  for  the  plaintiff  to  show  this 
oral  agreement,  and  it  would  have  force  as  a  part  of  the  writ- 
ten contract,  then  the  plaintiff  was  entitled  to  have  pro- 
ceeded to  the  completion  of  the  work  thereunder  in  the 
manner  in  which  it  was  doing  the  same  when  interfered 
with  by  the  defendant,  and  this  fact  would  tend  very 
strongly  to  establish  the  contention  of  the  plaintiff  that  a 
supplemental  contract  had  been  entered  into  by  which  it 
was  to  receive  additional  compensation  if  it  filled  such  irreg- 
ularities in  the  brick  wall  entirely  with  adamant,  as  it  is 
conceded  that  the  substitution  of  adamant  for  lime  mortar 
for  such  filling  largely  increased  the  total  expense  of  the 
work.  In  fact,  if  the  original  contract  was  qualified  by 
the  oral  agreement  entered  into  at  the  time  it  was  executed 
as  contended  for  by  the  plaintiff,  it  is  so  unreasonable  to 
suppose  that  the  plaintiff  would  have  voluntarily  made 
such  filling  entirely  with  adamant  instead  of  partly  with 
common  lime  mortar  without  some  agreement  on  the  part 
of  defendant  for  additional  compensation,  that  this  court 
would  feel  bound  to  find  with  the  plaintiff  as  to  said  al- 
leged supplemental  contract. 

The  whole  question,  then,  must,  in  our  opinion,  turn 
upon  the  construction  of  the  written  contract  above  set 


236     ADAMANT,  ETC.,  CO.  v.  BANK  OF  COMMERCE. 

Opinion  of  the  Court  —Hoyt,  J.  [5  Wash. 

forth,  and  as  to  whether  or  not  under  the  conditions  thereof 
it  was  competent  for  the  plaintiff  to  prove  the  alleged  oral 
agreement  in  explanation  of  its  terms,  and  have  such  oral 
agreement  given  force  as  explanatory,  and  in  aid  of  said 
written  contract.  The  particular  clause  of  such  contract 
which  it  is  necessary  for  us  to  interpret  in  coming  to  a  de- 
cision as  to  these  questions  is  this:  *^^The  brick  walls  will 
receive  two  coats  of  adamant  plaster,  and  will  be 'made 
straight  and  plumb."  It  is  contended  upon  the  part  of 
the  plaintiff  that  the  language  of  this  clause  is  ambiguous 
and  uncertain,  and  that  for  that  I'eason  it  is  competent  for 
it  to'introduce  proofs  to  show  the  full  understanding  of  the 
parties  at  the  time  of  the  execution  of  said  contract.  On 
the  other  hand,  it  is  contended  upon  the  part  of  the  defend- 
ant that  said  clause  is  certain,  and  that  all  tigreements  and 
understandings  between  the  parties  before  and  at  the  time 
of  the  execution  of  the  contract  had  been  merged  therein, 
and  that  no  oral  proof  in  regard  thereto  could  be  intro- 
duced. 

To  properly  determine  this  question  the  court  must,  so 
far  as  possible,  put  itself  in  the  situation  of  the  parties  and 
come  to  as  full  an  understanding  of  the  subject  matter  of 
the  contract  as  the  parties  must  be  supposed  to  have  had 
at  the  time  they  entered  into  said  contract.  The  undis- 
puted proofs  introduced  on  the  trial  established  the  fact 
that  the  extreme  thickness  of  two  coats  of  adamant  plaster 
was  five-eighths  of  an  inch,  and  that  the  irregularities  in 
the  average  brick  wall  in  buildings  of  the  kind  for  which 
this  plaster  was  contracted  would  be  much  greater  than 
that,  and  that  in  this  particular  building  such  irregularities 
required  plastering  of  the  thickness,  in  some  places,  of  two 
or  three  inches  in  order  to  make  the  same  straight  and 
plumb.  These  facts  must  be  supposed  to  have  l)een  known 
to  the  parties  at  the  time  they  entered  into  the  contract. 
And  we  must  interpret  the  language  of  the  clause  under 
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consideration  in  the  light  of  such  knowledge.  So  inter- 
preted, it  becomes  perfectly  clear  that  the  two  coats  of 
adamant  plftster  thei*ein  provided  for  could  not  in  them- 
selves make  the  finished  walls  straight  and  plumb.  So 
that  it  becomes  necessary  to  interpret  the  clause  in  the 
light  of  the  fact  that  the  parties  must  have  contemplated 
something  in  addition  to  the  two  coats  of  adamant  plaster 
with  which  to  make  the  walls  straight  and  plumb.  The 
defendant  contends  that  even  although  this  be  true,  it  must 
be  held  under  the  terms  of  the  contract,  construed  as  a 
whole,  that  the  additional  material  necessary  to  make  the 
walls  plumb  should  be  adamant  plaster.  We  are  unable 
to  interpret  the  clause  as  thus  contended  for.  When  it  is 
conceded,  as  it  is  by  the  proofs  in  this  case,  that  the  par- 
ties knew  at  the  time  such  clause  was  drafted  and  agreed 
to  that  two  coats  of  adamant  plaster  could  not  be  so  ap- 
plied as  to  make  the  walls  straight  and  plumb,  it  must  be 
held  that  the  parties  intended  that  the  greater  irregularities 
in  the  brick  wall  should  be  filled  up  before  the  application 
of  the  two  coats  of  adamant,  and  such  filling  having  been 
provided  for,  and  the  material  which  should  be  used  not 
having  been  specified,  makes  such  clause  ambiguous,  and 
opens  the  door  for  proof  of  the  understanding  of  the  par- 
ties as  to  how  such  walls  should  be  so  filled  up  that  the 
two  coats  of  adamant  plaster  when  properly  applied  would 
make  them  straight  and  plumb. 

It  follows  that  the  proof  offered  by  plaintiff  to  explain 
said  clause  was  competent,  and  enough  found  its  way  into 
the  record  to  satisfy  us  that  at  the  time  said  contract  was 
entered  into  there  was  an  understanding  between  the  par- 
ties that  the  filling  required  before  the  two  coats  of  ada- 
mant plaster  should  be  applied  was  to  be  of  common  lime 
mortar.  But  if  we  were  not  satisfied  upon  that  subject  we 
should  still  be  of  the  opinion  that  the  decree  could  not 
stand,  as  we  think  the  court  erred  in  excluding  testimony 
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which  tended  to  establish  a  custom  thus  to  fill  in  irregulari- 
ties in  brick  walls.  Of  course  proof  of  such  custom  could 
only  be  offered  to  explain  the  ambiguity  of  the  contract. 
If  the  contract  was  clear  and  unequivocal  in  its  terms,  then 
it  must  control.  As  we  read  the  authorities  cited  on  the 
part  of  the  defendant  they  go  no  further  than  this.  As  we 
understand  the  rule,  any  ambiguity  appearing  upon  the 
face  of  the  contract  may  be  explained  by  proof  of  the 
understanding  of  the  parties  at  the  time  such  contract  was 
made,  or  in  the  absence  of  any  such  understanding,  by 
proof  of  any  general  or  local  custom  existing  in  regard 
thereto  which  had  been  brought  home  to  the  knowledge  of 
the  parties  at  the  time  of  the  execution  of  the  contract 
Under  this  construction  of  the  contract  the  proof  intro- 
duced and  offered  by  the  plaintiff  to  explain  the  ambiguity 
existing  therein  was  competent  and  must  have  force,  and 
interpreting  the  testimony  in  relation  to  the  supplemental 
contract  in  the  light  thereof  we  feel  compelled  to  hold  that 
the  making  thereof  was  established  by  the  proofs. 

For  the  error  of  the  lower  court  in  finding  otherwise  the 
judgment  must  be  reversed.  Under  our  view  of  the  con- 
tract, however,  we  are  unable  to  determine  from  the  proofs 
the  amount  of  additional  compensation  to  which  the  plaint- 
iff is  entitled.  As  we  interpret  the  contract,  as  explained 
by  proof  of  the  understanding  of  the  parties,  it  was  the 
plaintiff^ s  duty  thereunder  to  fill  the  irregularities  in  the 
brick  wall  ready  for  the  adamant  plaster  with  common 

lime  mortar.     It  follows  that  it  would  not  be  entitled  to 

* 

the  entire  cost  of  filling  such  irregularities  with  adamant, 
but  only  to  the  additional  cost  of  such  material  and  labor 
over  the  cost  of  material  and  labor  which  would  have 
been  necessary  if  such  irregularities  had  been  filled  with 
lime  mortar.  The  proof  seems  to  be  reasonably  satis- 
factory as  to  the  total  cost  of  filling  such  irregularities 
with  adamant,  but  there  is  absolutely  no  proof  as  to  what 
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would  have  been  the  cost  of  filling  these  irregularities  with 
lime  mortar.  The  plaintiff  seems  to  have  thought  itself 
entitled  to  the  entire  cost  of  the  labor  and  material  in  fill- 
ing such  irregularities  with  the  adamant  plaster,  but  as  it 
was  its  duty  to  have  filled  the  same  with  common  lime 
mortar,  it  clearly  is  entitled  to  only  the  increased  expense 
of  putting  in  adamant  over  that  of  common  lime  mortar. 
Such  being  the  state  of  the  record  we  think  we  best  sub- 
serve the  rights  of  all  parties  concerned  by  reversing  the 
judgment,  and  remanding  the  cause  to  the  court  below  to 
take  further  proofs  as  to  the  extra  cost  to  the  plaintiff  of 
filling  the  irregularities  with  adamant  over  that  of  filling 
with  common  lime  mortar,  and  thereupon  proceed  to  ad- 
just the  rights  of  the  parties  in  accordance  with  this  opinion. 

Anders,  C.  J.,  and  Scott,  Stiles  and  Dunbar,  JJ., 
concur. 


LNo.  610.    Decided  November  23, 1892.] 

J.  E.  Young,  Appdlcmt^  v.  J.  S.  Howell,  Mrs.  J.  S. 
Howell,  and  J.  J.  Evans,  Respondents, 

HEdHANICS'  LIEN  —  SUFFICIENCY  O*"  CLAIM. 

A  claim  of  lien  which  describes  the  property  as  "one  three  story 
frame  bnilding,  situated  on  a  two  (2)  acre  tract,  in  section  sixth  (6 ), 
township  twenty  (20),  range  N.  8  E.,  in  school  district  No.  13,  and 
bounded  as  follows:  Beginning  at  the  northeast  corner  of  the  south- 
east quarter  of  Willamette  meridian;  running  then  west  20  rods, 
then  south  16  rods,  then  east  20  rods,  then  north  16  rods  to  place  of 
beginning,"  is  insufficient  to  identify  the  property  to  be  charged. 

Appeal  froin  Superior  Com%  Piei^ce  County. 

Knight  dt  Fletcher^  for  appellant. 

Charles  W,  Seymour  {^Pritchard^   Stevens^  Grosscup  c5 
Seymour^  of  counsel),  for  respondents. 
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The  opinion  of  the  court  was  delivered  by 

Dunbar,  J.  —  In  this  case  the  court  below  sustained  a 
motion  to  dismiss  the  complaint  upon  the  ground  that  the 
same  did  not  state  facts  suflScient  to  constitute  a  cause  of 
action.  Judgment  was  entered  for  the  defendants,  and 
plaintiff  ap{)eals  therefrom,  alleging  that  the  court  erred  in 
granting  the  motion  to  dismiss.  The  objection  on  which 
the  court  below  acted  and  dismissed  the  case  was  as  to  the 
suflSciency  of  the  notice  of  lien  sought  to  be  foreclosed  in 
this  action,  and  on  which  the  action  was  brought.  Sec. 
1667,  Gen.  Stat.,  provides  that  recorded  lien  notices  must 
contain  a  description  of  the  property  to  be  charged  with 
the  lien  sufficient  for  identification.  The  description  in 
this  case  was  as  follows: 

"Notice  is  hereby  given  that  J.  E.  Young,  of  Pierce 
county,  State  of  Washington,  claims  a  lien  upon  one  cer- 
tain three  story  frame  residence  building,  situated  in  the 
city  of  Tacoma,  county  of  Pierce,  State  of  Washington, 
and  more  particularly  described  as  follows: 

''One  three  story  frame  building,  situated  on  a  two  (2) 
acre  tract,  in  section  sixth  (6),  township  twenty  (20), 
range  N.  3  E.,  in  school  district  No.  13,  and  bounded  as 
follows:  Beginning  at  northeast  comer  of  the  southeast 
quarter  of  Willamette  meridian;  running  then  west  20 
rods,  then  south  16  rods,  then  east  20  rods,  then  north  16 
rods  to  place  of  beginning.''' 

It  is  a  difficult  matter  to  say  very  much  concerning  such 
a  description  excepting  that  it  is  so  indefinite  that  it  does 
not  describe  any  particular  tract  of  land.  Of  course  it  is 
conceded  that  there  is  no  such  beginning  point  as  the  north- 
east corner  of  the  southeast  quarter  of  the  Willamette  me- 
ridian, but  it  is  argued  by  the  appellant  that  omitting  or 
striking  out  the  words  ''Willamette  meridian''  it  reason- 
ably follows  that  section  six  should  follow  the  words 
"northeast  corner  of  the  southeast  quarter,"  but  if  such 
a  liberal  mode  of  construction  as  this  should  be  allowed  at 
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all  in  disposing  of  the  title  to  real  estate,  in  this  case  it  is 
purely  speculative  as  to  what  should  be  supplied  in. place 
of  the  words  stricken  out.  There  is  nothing  more  on  the 
face  of  the  instrument  to  show  that  it  was  the  northeast 
corner  of  the  southeast  quarter  of  section  six  that  was  in- 
tended, than  there  is  that  it  was  the  northeast  corner  of  the 
southeast  quarter  of  the  southeast  quarter  of  section  six, 
or  of  the  southwest  quarter  of  section  six,  or  the  northeast 
comer  of  the  southeast  quarter  of  any  other  subdivision  of 
section  six,  so  that  it  is  simply  reduced  to  a  question  of 
guessing  at  the  beginning  point.  And  all  the  description 
that  is  left  is  a  **two  acre  tract  in  section  six,  township 
twenty,  range  north  3  east,  school  district  No.  13."  This 
description  is  technically  as  faulty  as  the  other,  for  there 
is  no  such  a  thing  as  a  range  north;  the  townships  being 
either  north  or  south  of  the  base  line,  and  the  ranges  either 
east  or  west  of  the  Willamette  meridian.  But  presuming 
that  the  township  and  range  were  properly  described,  under 
no  authority  could  the  description  be  held  to  be  sufficient. 
It  is  true  an  owner  might  know  what  building  and  what 
land  was  intended,  but  the  statute  evidently  intends  that  he 
shall  know  it  through  the  medium  of  the  notice.  This  was 
recently  settled  by  this  court  in  Warren  v.  Quade^  3  Wash. 
750  (29  Pac.  Rep.  827),  where  the  question  was  discussed 
at  some  length. 

Our  conclusion  is  that  the  court  did  not  err  in  sustaining 
the  motion  to  dismiss,  and  the  judgment  is,  therefore,  af- 
firmed. 

Anders,  C.  J.,  and  Scx>tt,  Hoyt  and  Stiles,  JJ.,  con 
cur. 

16—5  WASH. 
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ration,  which,  for  the  purposes  of  this  appeal,  must  be  ad- 
mitted to  have  been  and  still  be  an  insolvent  corporation; 
that  in  such  suit  a  receiver  had  been  regularly  appointed 
to  take  possession  of  all  the  property  of  such  corporation; 
that  under  this  state  of  facts  the  appellant  sought  leave  of 
the  court  to  wage  an  independent  suit  in  equity  against 
such  corporation.  Under  these  circumstances  it  is  clear  to 
us  that  the  application  thus  made  by  appellant  was  ad- 
dressed to  the  sound  discretion  of  the  court  in  which  it 
was  presented.  This  is  so  clear  from  the  authorities  cited 
that  we  do  not  think  it  necessary  to  argue  the  question, 
especially  as  we  do  not  understand  the  appellant  to  se- 
riously dispute  the  proposition.  Such  application  having 
been  thus  addressed  to  the  discretion  of  the  trial  court,  it 
must  stand,  unless  from  the  record  of  the  case  we  are  able 
to  find  affirmatively  that  in  denying  such  application  the 
discretion  thus  vested  in  the  lower  court  was  abused.  The 
court  had  in  a  suit  in  equity  regularly  acquired  full  juris- 
diction not  only  of  the  property  of  the  defendant  corpora- 
tion, but  also' of  all  the  parties  interested  therein,  and  this 
being  so  it  seems  to  us  that  such  court  did  only  what  it 
should  have  done  when  it  refused  to  allow  another  suit  in 
equity  to  be  instituted,  which,  when  so  instituted,  could  in 
no  manner  give  the  court  any  additional  jurisdiction,  either 
of  the  subject  matter  or  of  the  parties.  The  only  result 
which  could  have  been  reached  by  allowing  such  new  suit 
to  have  been  instituted,  instead  of  compelling  appellant's 
rights  to  be  asserted  in  the  original  action,  would  have 
been  to  increase  the  costs  of  a  full  and  complete  adjudica- 
tion of  all  the  matters  necessary  to  be  determined  before  a 
final  and  full  adjustment  of  the  affairs  of  such  corporation 
could  be  had. 

We  have  not  lost  sight  of  the  argument  presented  on  the 
part  of  the  appellant  in  which  he  has  sought  to  show  that 
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he  has  reason  to  fear  that  the  property  upon  which  he  has 
a  first  lien  will  be  charged  with  a  greater  proportion  of  the 
expenses  of  the  original  suit  and  the  receivership  than 
would  be  just  and  fair,  nor  of  his  claim  that  by  the  terms 
of  the  deed  which  the  receiver,  by  order  of  the  court,  was 
allowed  to  accept  from  the  insolvent  corporation,  there 
seems  to  be  a  preference  in  favor  of.  certain  lien  claims  as 
against  his  claim.     But  the  first  iissumption  assumes  a  fact 
which  this  court  would  never  presume,  and  which  it  could 
only  act  upon  after  the  clearest  proof  in  regard  thereto, 
and  then  only  through  the  regular  channels  by  appeal.     It 
cannot  for  a  moment  be  presumed  in  aid  of  the  contention 
of  the  appellant  that  the  lower  court  will  not  do  as  full  and 
exact  justice  to  each  person  or  corporation  claiming  a  lien 
upon  any  of  the  property  of  the  defendant  corporation 
when  presented  in  such  original  suit  as  it  would  when  pre- 
sented by  means  of  an  independent  action.     It  would  be 
the  duty  of  such  court  to  determine  each  of  the  claims  pre- 
sented in  said  original  action  by  the  same  rules,  and  grant 
to  them  the  same  rights,  as  it  would  if  each  of  the  claimants 
were  a  plaintiff  in  an  independent  action.      While  each  of 
them  will  be  adjudicated  in  the  original  action,  they  will 
be  so  adjudicated  upon  the  facts  of  the  particular  claim  as 
related  to  the  entire  property  of  the  corporation.     And  in 
the  adjustment  of  the  expenses  incident  to  such  suit,  and 
of  the  services  of  the  receiver,  the  principles  of  equity  will, 
of  course,  be  applied.     And  if  any  of  the  liens  are  upon 
property  over  which  the  receiver  has  but  a  nominal  control, 
it  will,  of  course,  be  the  duty  of  the  trial  court  to  see  that 
the  holders  thereof  are  protected  from  having  their  security, 
in  any  material  degree,  decreased  by  the  costs  and  expenses 
incident  to  the  receivership. 

And  upon  the  question  of  the  effect  of  the  deed  from  the 
corporation  to  the  receiver,  it  seems  to  us  clear  that  it  can 
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ration,  which,  for  the  purposes  of  this  appeal,  must  be  ad- 
mitted to  have  l)een  and  still  be  an  insolvent  corporation; 
that  in  such  suit  a  receiver  had  been  regularly  appointed 
to  take  possession  of  all  the  property  of  such  corporation; 
that  under  this  state  of  facts  the  appellant  sought  leave  of 
the  coui*t  to  wage  an  independent  suit  in  equity  against 
such  corporation.  Under  these  circumstances  it  is  clear  to 
us  that  the  application  thus  made  by  appellant  was  ad- 
dressed to  the  sound  discretion  of  the  court  in  which  it 
was  presented.  This  is  so  clear  from  the  authorities  cited 
that  we  do  not  think  it  necessary  to  argue  the  question, 
especially  as  we  do  not  understand  the  appellant  to  se- 
riously dispute  the  proposition.  Such  application  having 
been  thus  addressed  to  the  discretion  of  the  trial  court,  it 
must  stand,  unless  from  the  record  of  the  case  we  are  able 
to  find  affirmatively  that  in  denying  such  application  the 
discretion  thus  vested  in  the  lower  court  was  abused.  The 
court  had  in  a  suit  in  equity  regularly  acquired  full  juris- 
diction not  only  of  the  property  of  the  defendant  corpora- 
tion, but  also  "of  all  the  parties  interested  therein,  and  this 
being  so  it  seems  to  us  that  such  court  did  only  what  it 
should  have  done  when  it  refused  to  allow  another  suit  in 
equity  to  be  instituted,  which,  when  so  instituted,  could  in 
no  manner  give  the  court  any  additional  jurisdiction,  either 
of  the  subject  matter  or  of  the  parties.  The  only  result 
which  could  have  been  reached  by  allowing  such  new  suit 
to  have  been  instituted,  instead  of  compelling  appellant's 
rights  to  be  asserted  in  the  original  action,  would  have 
been  to  increase  the  costs  of  a  full  and  complete  adjudica- 
tion of  all  the  matters  necessary  to  be  determined  before  a 
final  and  full  adjustment  of  the  affairs  of  such  corporation 
could  be  had. 

We  have  not  lost  sight  of  the  argument  presented  on  the 
part  of  the  appellant  in  which  he  has  sought  to  show  that 
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he  has  reason  to  fear  that  the  property  upon  which  he  has 
a  first  lien  will  be  charged  with  a  greater  proportion  of  the 
expenses  of  the  original  suit  and  the  receivership  than 
would  be  just  and  fair,  nor  of  his  claim  that  by  the  terms 
of  the  deed  which  the  receiver,  by  order  of  the  court,  was 
allowed  to  accept  from  the  insolvent  corporation,  there 
seems  to  be  a  preference  in  favor  of.  certain  lien  claims  as 
against  his  claim.  But  the  first  assumption  assumes  a  fact 
which  this  court  would  never  presume,  and  which  it  couid 
only  act  upon  after  the  clearest  proof  in  regard  thereto, 
and  then  only  through  the  i*egular  channels  by  appeal.  It 
cannot  for  a  moment  be  presumed  in  aid  of  the  contention 
of  the  appellant  that  the  lower  court  will  not  do  as  full  and 
exact  justice  to  each  person  or  corporation  claiming  a  lien 
upon  any  of  the  property  of  the  defendant  corporation 
when  presented  in  such  original  suit  as  it  would  when  pre- 
sented by  means  of  an  independent  action.  It  would  be 
the  duty  of  such  court  to  determine  each  of  the  claims  pre- 
sented in  said  original  action  by  the  same  rules,  and  grant 
to  them  the  same  rights,  as  it  would  if  each  of  the  claimants 
were  a  plaintifit  in  an  independent  action.  While  each  of 
them  will  be  a<ljudicated  in  the  original  action,  they  will 
be  so  adjudicated  upon  the  facts  of  the  particular  claim  as 
related  to  the  entire  property  of  the  corporation.  And  in 
the  adjustment  of  the  expenses  incident  to  such  suit,  and 
of  the  services  of  the  receiver,  the  principles  of  equity  will, 
of  course,  be  applied.  And  if  any  of  the  liens  are  upon 
property  over  which  the  receiver  has  but  a  nominal  control, 
it  will,  of  course,  be  the  duty  of  the  trial  court  to  see  that 
the  holders  thereof  are  protected  from  having  their  security, 
in  any  material  degree,  decreased  by  the  costs  and  expenses 
incident  to  the  receivership. 

And  upon  the  question  of  the  effect  of  the  deed  from  the 
coiporation  to  the  receiver,  it  seems  to  us  clear  that  it  can 
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in  no  manner  affect  the  rights  of  the  appellant.  Such  cor- 
poration could  not  convey  to  the  receiver  any  of  his  rights, 
and  the  court  will  see  to  it  that  in  the  final  adjustment  of 
the  rights  of  all  the  claimants  the  appellant,  together  with 
all  others  like  situated,  is  protected  against  any  diversion 
or  attempted  diversion  of  the  property  upon  which  he  had 
a  first  lien  to  the  payment  of  subsequent  liens,  of  whatever 
nature  or  kind  they  may  be.  The  main  reason  urged  by 
the  appellant  why  he  should  be  allowed  to  wage  his  sepa- 
rate suit,  was  a  claim  upon  his  part  that  he  feared  full  jus- 
tice would  not  be  done  him  in  the  original  action;  but  as 
far  as  we  can  see  there  is  absolutely  nothing  in  the  record 
which  warrants  any  such  assumption  on  his  part.  So  far 
as  we  can  see,  all  of  his  rights  can  be  as  well  protected  and 
enforced  in  the  original  suit  as  in  an  independent  action. 
This  being  true,  and  it  being  conceded  that  the  costs  and 
expenses  will  be  somewhat  decreased  if  all  these  matters 
are  adjudicated  in  the  original  action,  it  is  evident  that  it 
was  the  plain  duty  of  the  court  below  to  require  them  thus 
to  be  adjudicated. 

The  order  appealed  from  must  be  affirmed. 

Anders,  C.  J.,  and  Dunbar,  Scott  and  Stil.es,  JJ., 
concur. 
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[  No.  264.    Decided  November  80, 1802.] 

William  P.  Sayward,  Respondent^v.  Benjamin  Gardner, 
E.  Champoux  and  Fred  H.  Peterson,  Appellants, 

SPECIFIC  performance— SUFFICIENCY  OF  COMPLAINT— 8ECOND A RY 
EVIDENCE  — LAND  OFFICE  CERTIFICATE  —  STATUTE  OF  FRAUDS  — 
FOREIGN  CORPORATIONS  —  POWER  TO  TAKE  BY  DEED  —  STATUTE 
OF  LIMITATIONS. 

A  complaint  states  sufficient  facts  to  entitle  the  plaintiff  to  equi- 
table relief,  when  it  alle^i^es  that  one  Gardner  purchased  certain 
lands  from  the  United  States  in  the  year  1868,  receiving  the  certifi- 
cate of  the  register  and  receiver  of  the  local  land  office,  certifying 
said  purcha.se  and  payment  therefor;  that  thereafter  said  Gardner 
did,  for  a  valuable  consideration,  execute  to  one  G.  A.  Meigs,  a  con- 
tract in  writing  whereby  he  agreed  to  convey  to  said  Meigs,  or  his 
assigns,  the  legal  title  to  said  lands  upon  demand  therefor  at  any 
time  after  patent  issued  to  him,  and  by  the  same  instrument  as- 
signed and  conveyed  to  said  Meigs  all  the  interest  he  then  had  in 
said  lands,  at  the  same  time  delivering  to  him  the  said  register's  and 
receiver's  certificate;  that  said  instrument  of  writing  had  been  lost 
and  could  not  be  made  a  part  of  the  complaint;  that  said  Meigs 
entered  into  possession  of  said  lands  under  said  agreement,  and 
upon  the  issuance  of  patent  in  said  Gardner's  name,  said  Meigs  sur- 
rendered said  certificate  and  received  the  patent;  that  by  mesne 
conveyances  the  lands  were  conveyed  to  plaintiff  and  the  patent  de- 
livered to  him  in  the  year  1880,  and  plaintiff  has  ever  since  been 
and  DOW  is  in  the  possession  of  said  lands  and  of  said  patent;  that 
thereafter  plaintiff  demanded  of  said  Gardner  a  conveyance  of  said 
lands,  which  he  refused  to  execute;  and  that  on  or  about  the  28th 
day  of  March,  1889,  said  Gardner  entered  into  an  agreement  with 
the  other  defendants  by  which  he  agreed  to  convey  to  them  an  un- 
divided part  of  said  lands;  that  at  the  time  of  making  said  agree- 
ment all  the  defendants  had  full  knowledge  and  notice  of  the 
eqitable  title  and  right  of  plaintiff. 

Where  the  holder  of  a  register's  certificate  sells  the  land  therein 
described  and  endorses  the  contract  of  sale  upon  the  back  of  the 
certificate,  a  certified  copy  of  such  certificate  and  contract  by  the 
commissioner  of  the  general  land  office  is  admissible  in  evidence  to 
establish  the  contract,  as,  by  the  act  of  the  parties,  that  officer  be- 
came the  custodian  of  their  agreement,  and  it  cannot  be  withdrawn 
from  his  custody.    (Stiles,  J.,  dissents.) 
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Although  the  statute  of  frauds  may  require  the  consideration  to 
be  stated  in  a  contract  for  the  sale  of  land,  yet  where  the  price  has 
in  fact  been  paid,  the  case  is  taken  without  the  operation  of  the 
statute. 

Although  a  deed  to  a  foreign  corporation  may  have  been  exe- 
cuted before  the  corporation  had  complied  with  the  law  requiring 
it  to  file  its  articles  of  incorporation  in  the  office  of  the  secretary  of 
the  territory,  yet  the  deed  is  not  void  if  it  was  not  delivered  until 
after  the  filing  of  the  said  articles. 

Where  a  contract  for  the  conveyance  of  land  specifies  no  time 
at  which  a  deed  should  be  made,  the  cause  of  action  for  its  enforce- 
ment does  not  accrue  until  after  demand  for  the  deed  or  the  lapse 
of  a  reasonable  time. 

Appeal  from  Supm'^ior  Courts  King  County, 

Howe  cfe  Corson^  and  Fred  IL  Peterson^  for  appellants. 
TF.  Lair  HUl^  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

Anders,  C.  J. — There  is  a  disagreement  between  the 
parties  to  this  action  as  to  its  nature  and  object.  The  re- 
spondent contends  that  it  is  an  action  to  quiet  title,  while 
the  appellants  insist  that  it  is  an  action  for  a  specific  per- 
formance of  a  contract  alleged  in  the  complaint.  While  it 
would  require  a  liberal  construction  of  the  complaint  to 
support  the  contention  of  the  respondent,  we  are  satisfied 
that  it  states  sufficient  facts  to  entitle  him  to  equitable  re- 
lief. The  complaint  alleges,  in  substance,  that  the  defend- 
ant Gardner,  on  December  8,  1868,  entered  and  purchased 
the  land  in  controverey  from  the  United  States,  at  its  land 
office  at  Olympia,  and  at  the  same  time  paid  to  the  proper 
officer,  at  said  land  office,  the  price  required  by  law  to  be 
paid  for  said  land,  and  received  the  certificate  of  the  register 
and  receiver  of  the  said  land  office,  certifying  the  said  pay- 
ment and  purchase  by  him;  that  thereafter  (but  the  exact 
time  is  to  the  plaintiff  unknown),  the  defendant  Gardner, 
entered  into  a  contract  with  one  G.  A.  Meigs  for  the  sale 
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to  8a]d  Meigs  of  said  land,  and  did,  for  a  valuable  consider- 
ation, which  was  then  paid  to  him  by  the  said  Meigs,  exe- 
cute to  said  Meigs  a  contract  in  writing,  whereby  he 
promised  and  agreed  to  convey  to  said  Meigs,  or  his  assigns, 
the  legal  title  to  said  lands,  upon  reasonable  demand  there- 
for being  made,  at  any  time  after  the  patent  therefor  should 
be  issued  under  his  said  purchase  from  the  United  States, 
and  in  and  by  the  same  instrument  of  writing  did  assign 
and  convey  to  the  said  Meigs  all  the  interest  he  then  had 
in  the  said  lands,  and  the  right  to  the  possession  thereof, 
but  that  the  said  instrument  was  not  under  seal  nor  ac- 
knowledged before  any  officer  authorized  to  take  acknowl- 
edgments of  deeds;  that  at  the  time  of  executing  the  said 
instrument  the  said  Gardner  delivered  to  the  said  G.  A. 
Meigs  the  said  certificate  of  the  register  and  receiver  of 
said  land  office;  that  the  said  instrument  of  writing  has 
been  lost,  or  mislaid,  and  this  plaintiff  is  unable  to  fur- 
nish or  file  the  same  with  this  complaint;  that  immedi- 
ately upon  the  executing  of  the  said  instrument  of  writing 
the  said  Meigs  entered  into  the  possession  of  said  lands 
thereunder,  and  continued  in  possession  thereof  thence- 
forth until  the  13th  day  of  November,  1877;  that  at  the 
time  of  the  execution  of  said  instrument  of  writing  and 
the  delivery  of  said  certificate  by  (iardner  to  said  Meigs, 
the  patent  of  the  United  States  for  said  lands  had  not 
been  issued,  but  it  was  thereafter,  in  the  month  of  May, 
18^)9,  issued  in  the  name  of  the  defendant  Gardner,  and 
purported  to  grant  said  lands  to  him  by  reason  of  his 
said  purchase;  that  said  patent  was  never  delivered  to  said 
Gardner,  but  upon  its  being  forwarded  to  said  land  office 
for  delivery  to  the  person  entitled  to  receive  it,  said  Meigs 
surrendered  said  certificate  to  the  officers  of  said  land  office, 
received  said  patent  and  held  the  same  until  November  13, 
1877;  that  on  the  13th  day  of  November,  1877,  the  said 
Meigs,  for  a  valuable  consideration,  by  his  deed  of  that 
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date,  conveyed  said  lands  to  the  Meigs  Lumber  and  Ship- 
building Company,  a  private  coiporation  incorporated  and 
organized  under  the  laws  of  the  State  of  California,  and  de- 
livered to  it  the  possession  thereof,  together  with  the  said 
patent;  that  thereafter,  on  the  9th  day  of  February,  1880, 
the  said  Meigs  Lumber  and  Shipbuilding  Company,  for  a 
valuable  consideration,  by  its  deed  of  that  date,  conveyed 
said  lands  to  the  plaintiff  Say  ward,  and  delivered  to  him 
the  possession  thereof,  and  at  the  same  time  delivered  said 
patent  to  him,  and  that  plaintiff  has  ever  since  been  and 
now  is  in  the  possession  of  said  lands  and  of  said  patent; 
that  the  said  instrument  of  writing  not  being  acknowledged, 
was  never  recorded,  and  was  not  entitled  to  be  recorded, 
and  that  plaintiff,  after  said  9th  day  of  Februaiy,  1880, 
and  prior  to  the  28th  day  of  March,  1889,  demanded 
of  the  defendant  Gardner  a  conveyance  of  said  land, 
which  he  refused  to  execute;  that  on  or  about  March 
28,  1889,  the  defendants  Grardner,  Peterson  and  Cham- 
poux  entered  into  and  executed  amongst  themselves  and 
with  each  other  a  secret  agreement,  by  the  terms  of  which 
it  was  and  is  agreed,  amongst  other  things,  that  said 
Gardner  shall  and  will  execute  to  the  other  defendants  a 
conveyance  purporting  to  convey  to  them  an  undivided 
part  of  said  lands,  and  that  at  the  time  of  entering  into  said 
agreement  the  defendants  Peterson  and  Champoux  had  full 
knowledge  and  notice  of  the  equitable  title  and  right  of 
plaintiff  as  hereinbefore  set  forth;  that  under  said  agree- 
ment all  the  defendants  are  jointly  setting  up  a  false  and 
pretended  claim  of  title  to  said  lands  as  owners  thereof  in 
the  name  of  said  Gardner,  the  said  Gardner  claiming  and 
assuming  himself  to  be  the  owner  of  the  legal  title  thereof 
in  fee,  and  all  of  them  falsely  claiming  and  pretending  that 
the  other  defendants  own  or  have  an  undivided  equitable 
interest  therein,  under  and  by  virtue  of  said  fraudulent 
agi*eement.     The  complaint  concludes  with  a  prayer  for  a 
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decree  that  the  plaintiff  is  in  equity  the  owner  of  said  lands, 
that  the  defendants  have  no  equitable  interest  therein,  and 
that  the  defendant  Gardner  execute  to  plaintiff  a  good  and 
sufficient  conveyance  of  the  legal  title  of  said  lands,  that 
neither  of  the  other  defendants  have  any  interest  therein, 
and  for  general  relief. 

We  think  the  foregoing  allegations  of  fact  state  a  cause 
of  action  clearly  entitling  the  plaintiff  to  the  remedy  of  spe- 
cific performance,  if  nothing  more,  and  the  demurrer  to  the 
complaint  was  therefore  properly  overruled. 

The  defendants,  in  their  answer,  after  denying  all  the 
material  allegations  of  the  complaint,  except  that  defendant 
Gardner  purchased  the  land  described  in  the  complaint  as 
therein  set  forth,  pleaded  as  affirmative  defenses  to  the  ac- 
tion—  (1)  Peaceable  and  continuous  possession  of  the 
land  in  the  complaint  described  from  the  date  of  said  pur- 
chase until  about  March  28, 1 889;  (2)  the  statute  of  limita- 
tions; and  (  3 )  that  the  defendants,  Peterson  and  Champoux, 
became  the  owners  in  good  faith  and  for  a  valuable  con- 
sideration of  said  land  by  means  of  a  certain  conveyance 
executed  to  them  by  Gardner  about  March  28,  1889,  and 
duly  recorded  in  King  county  on  March  29,  1889,  which 
deed  was  defectively  acknowledged,  but  which  was  there- 
after duly  acknowledged  and  re-recorded  on  October  29, 
1889,  in  the  auditor's  office  of  said  county;  and  pray  that 
the  plaintiff  be  forever  barred  from  claiming  any  title  or 
interest  whatsoever  in  or  to  the  said  land  or  any  part 
thereof,  and  that  the  alleged  deed  from  Meigs  to  the  Meigs 
Lumber  and  Shipbuilding  Company  and  the  deed  from 
said  company  to  plaintiff  be  declared  null  and  void,  and 
for  further  relief. 

The  appellants  insist — (1)  That  no  contract  was  proven; 
and  (2)  if  a  contract  was  proven  it  was  an  invalid  one.  It 
is  not  claimed,  as  a  matter  of  fact,  by  appellants,  that  no 
contract  whatever  was  entered  into  l:)etween  Gardner  and 
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Meigs  relating  to  the  land  in  dispute.  But  their  conten- 
tion is.  that  Gardner  :|old  to  Meigs  the  timber  standing 
upon  the  land,  and  not  the  land  itself,  and  that  Meigs  paid 
(ianlner  therefor  at  the  rate  of  J?1.25  per  acre,  or  ^150  in 
all.  On  the  other  hand,  the  respondent  claims  that  Meigs 
bought  and  paid  for  the  land,  and  not  the  timber  merely. 
Both  (rardner  and  Meigs  agree  that  the  contract  which 
they  entered  into  with  each  other,  whatever  it  was,  was 
written  on  the  back  of  the  certificate  of  the  receiver  of  the 
land  office  which  was  delivered  to  Gardner  when  he  pur- 
chased and  paid  for  the  land.  Upon  this  point  Gardner 
testifies  sn(>stantially  as  follows: 

'•In  1869  I  went  to  Port  Madison  (Meigs'  place  of  busi- 
ness) to  sell  Meigs  this  piece  of  timl)er  land.  I  met  him 
between  the  mill  and  his  office,  and  I  says,  Meigs,  I  have 
pot  some  timber  land  to  sell  you.  He  says,  yes,  what  is 
it^  And  I  says,  it  is  right  back  of  George  Hood's  place, 
and  he  says,  how  much  do  you  want  for  it  i  I  says  I  want 
f?1.50  an  acre.  Well,  he  says,  is  that  land  any  good^  I 
8ay»i  you  know  what  the  land  is,  and  what  I  paid  for  tl^e 
timber.  Well,  he  says,  the  land  is  no  good,  I  don't  want 
the  land.  I  will  give  you  ^1.25  for  the  timber  that  is  on 
the  land,  and  he  asked  me  for  the  certificate  that  I  got 
from  the  land  office,  and  he  wrote  on  the  back  the  very 
words  I  tell  you.  .  He  bought  the  timber.      He 

did  not  want  the  land.     He  paid  me  ^1.25  an  acre." 

He  also  testified  that  he  would  have  sold  the  land  for  the 
same  price,  as  he  deemed  it  worthless,  if  Meigs  had  said  he 
wanted  it.  It  appears  that  Gardner  left  the  certificate 
with  th(*  contract  written  upon  it  with  Meigs,  who,  in  the 
year  1873,  surrendered  the  same  to  the  officers  of  the  land 
office,  and  received  the  patent  for  the  land,  which  he  re- 
tained until  he  sold  the  premises  to  the  Meigs  Luml)er  and 
Shipbuilding  Company  in  1877. 

After  this  transaction  Meigs  and  Gardner  never  saw 
each  other  until  a  short  time  prior  to  March  28,  1889, 
when  the  former  went  to  Vancouver,  B.  C. ,  where  the  latter 
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had  been  residing  for  several  years,  and  tendered  a  deed  of 
the  land  to  Gardner,  and  aske(i  him  to  execute  it,  which  he 
i*ef used  to  do.  Meigs  says  that,  on  that  occasion,  Gardner 
admitted  that  he  had  sold  the  land  to  him,  but  claimed 
that  he  had  paid  some  taxes  on  it,  and  that  if  he  would  pay 
him  the  taxes  he  would  make  him  a  deed,  but  that  he  did 
not  know  how  much  he  had  paid;  while  Gardner  says  that 
Meigs  told  him  he  wanted  a  deed,  and  to  name  his  price 
for  the  land,  which  he  refused  to  do  because  he  did  not 
know  how  much  it  was  worth. 

After  the  register's  certificate  was  surrendered  to  the 
land  office  at  Olympia,  it  appears  to  have  been  transmitted 
in  the  due  and  regular  course  of  business  to  the  general 
land  office  at  Washington,  and  there  placed  on  tile.  At 
the  trial  in  the  superior  court  the  plaintiflf  offered  in  evi- 
dence a  copy  of  it,  together  with  the  endorsements  thereon 
certified  by  the  commissioner  under  the  seal  of  his  office. 
The  court  admitted  the  paper  in  evidence  over  the  objec- 
tion of  the  defendants,  and  that  ruling  of  the  court  is  as- 
signed as  error.  It  is  claimed  by  appellants — (1)  That 
duly  certified  copies  from  the  land  offices  in  Washington  and 
Oregon  are  mlmissible  under  the  provisions  of  the  Code  of 
Washington,  but  not  copies  from  the  general  land  office; 
and  ( 2 )  that  even  if  a  copy  of  the  receiver's  certificate  on 
file  in  the  general  land  office  is  admissible  as  to  matters  of 
business  pertaining  to  such  office,  a  certified  copy  of  a  pri- 
vate writing  endorsed  thereon  is  not  competent  to  prove 
its  contents. 

While  it  is  true  that  §  432  of  the  Code  of  Washington, 
1881,  only  provides  for  the  admission  of  certified  copies 
from  the  land  offices  of  Oregon  and  Washington,  it  does 
not  neoesisarily  follow  that  such  copies  of  the  sam^  docu- 
ments, after  they  have  been  transmitted  to  the  general  land 
office,  are  inadmissible  as  evidence.  On  this  subject  Green- 
leaf  says  that  the  weight  of  authority  seems  to  have  es- 
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tablisbed  the  rule  that  a  copy  of  a  book,  or  document, 
given  by  a  public  officer  whose  duty  it  is  to  keep  the 
original,  ought  to  be  received  in  evidence,  although  such 
officer  is  not  specially  appointed  by  law  to  furnish  copies. 
1  Greenl.  Ev.  (lith  ed.),  §486.  And  this  being  the  rule, 
the  copy  of  the  certificate  offered  was  at  least  compe- 
tent evidence  to  prove  that  portion  of  the  contract  which 
was  a  part  of  the  certificate  itself,  namely,  the  description 
of  the  land.  It  also  showed  that  the  original  certificate 
delivered  to  Gardner,  together  with  the  contract,  which,  it 
is  admitted,  was  written  thereon,  was  on  file  in  that  office, 
and  consequently  not  within  the  jurisdiction  of  the  trial 
court,  nor  in  the  power  of  the  plaintiff.  Secondary  evi- 
dence of  the  contract  was,  therefore,  admissible.  Burton  v. 
Driggs,  20  Wall.  125;  1  Greenl.  Ev.,  §  86.  And  we  think 
that,  under  the  circumstances  of  this  case,  the  certified  copy 
from  the  general  land  office  was  admissible  in  evidence. 
The  parties  to  the  contract  placed  it  on  a  document  which 
was  properly  lodged  in  the  general  land  office  and  which  it 
became  the  duty  of  the  commissioner  to  keep  there.  By 
the  act  of  the  parties  that  officer  became  the  custodian  of 
their  agreement,  and  neither  party  can  withdraw  it  from 
his  custody.  Parol  evidence  of  its  contents  was  admissible: 
»d,hy.'oMhen,«.ecertmedcop,?  ' 

The  contract,  which  appears  upon  the  copy  of  the  reg- 
ister's certificate  over  the  signature  of  Gardner,  is  in  these 
words:  ''This  is  to  certify  that  I  have  sold  to  G.  A.  Meigs 
all  my  right,  title  and  interest  to  the  within  described  land 
for  value  received."  This  contract,  as  well  as  the  testi- 
mony of  Meigs,  contradicts  the  evidence  of  Gardner  that 
he  sold  and  received  pay  for  the  timber  merely  and  not  the 
land.  But  the  learned  counsel  for  appellants  insist  that  this 
contract,  if  proved,  ought  not  to  be  enforced  in  equity  for  the 
reason  that  it  is  not  sufficiently  specific  in  its  terms.  The 
main  objection  is,  that  the  price  to  be  paid  is  not  stated 
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therein,  and  that,  therefore,  the  agreement  is  not  certain  in 
that  particular.  But  conceding  that  in  a  contract  for  the 
sale  of  land  the  consideration  must  be  expressed  \tk  order 
to  take  the  case  out  of  the  statute  of  frauds,  yet  it  is  a  rule 
of  law  that,  if  the  memorandum  or  agreement  is  insufficient 
by  reason  of  not  stating  the  price,  it  becomes  valid  where, 
in  fact,  the  price  has  been  paid.  2  Reed,  Statute  of  Frauds, 
§  593.  We  think  the  contract  is  not  open  to  the  objection 
suggested.  Nor  do  we  perceive  any  evidence  tending  to 
show  that  the  compensation  was  inade(|uate,  or  that  the 
contract  was  unfair  or  dishonest.  Gardner,  at  the  time  of 
the  transaction  between  himself  and  Meigs,  evidently  con- 
sidered the  land  without  the  timber  of  no  value,  else  he 
would  not  have  been  willing,  as  he  says,  to  have  sold  the 
land  with  the  timber  upon  it  for  the  same  compensation  he 
claims  to  have  received  for  the  timber  alone.  His  conduct 
with  reference  to  the  land  subsequently  to  the  execution  of 
the  contract  with  Meigs  also  tends  strongly  to  show  that 
he  considered  it  of  no  value.  After  that  time  he  appears 
to  have  given  it  no  attention  whatever.  He  was  not  upon 
it  or  about  it  until  soon  after  Meigs  asked  him  to  execute 
the  deed.  According  to  his  own  testimony  he  did  not  even 
enquire  for  the  patent  at  the  land  office  until  the  year  1885, 
after  which  he  says  he  did  not  "bother"  any  more  about 
it.  In  the  meantime  Meigs  and  his  grantees  were  in  pos- 
session cutting  and  taking  off  the  timber,  and  claiming 
ownership  of  the  land,  and,  during  late  years  at  least,  pay- 
ing taxes  upon  it. 

It  is  claimed,  however,  that  for  eight  or  nine  years  after 
the  execution  of  the  contract  Gardner  paid  the  taxes  him- 
self through  his  finend  Champoux,  but  the  testimony  of  the 
latter  hardly  suppoils  the  contention  of  counsel.  In  an- 
swer to  the  interrogatory,  *'  You  were  a  friend  of  his,  were 
you  notr'  (referring  to  Gardner),  he  replied,  "We  had 
never  had  any  dealings;  I  thought  it  was  only  a  tax  deed. 
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I  paid  all  the  taxes  for  eight  or  nine  years,  but  I  always 
thought  that  land  belonged  to  him.'^  He  nowhere  says 
this  payment  was  for  or  at  the  request  of  Gardner,  nor  did 
Gardner  himself  so  testify,  or  that  he  himself  ever  paid  any 
taxes  assessed  against  the  land.  From  the  whole  testimony 
in  the  case  we  cannot  avoid  the  conclusion  which  was 
reached  by  the  court  below,  that,  at  the  time  of  the  con- 
tract between  them,  it  was  the  intention  of  Meigs  to  pur- 
chase, and  of  Gardner  to  sell,  the  land  in  controversy.  If 
Gardner  did  not  then  believe  he  sold  the  land,  we  can  per- 
ceive no  reason  why  he  should  have  delivered  his  only 
evidence  of  title,  the  receiver's  certificate,  to  Meigs. 

It  is  objected  by  appellants  that  the  deed  from  Meigs  to 
the  Meigs  Lumber  Company  was  void,  because  it  was 
made  before  that  company  filed  its  articles  of  incorporation 
in  the  office  of  the  secretary  of  the  then  territory,  but  we 
think  the  objection  is  not  tenable  for  the  reason  that  it  ap- 
pears that  the  deed  was  not  delivered  until  after  the  said 
articles  of  incorporation  had  been  properly  filed. 

The  next  contention  of  appellants  is,  that  the  respondent 
has  been  guilty  of  gross  laches,  and  that  the  action  is  barred 
by  the  statute  of  limitations.  It  is  undoubtedly  true  that 
courts  of  equity  do  not  look  with  favor  upon  parties  who 
have  long  slept  upon  their  rights.  But  whether  a  party  is 
guilty  of  such  laches  as  will  deprive  him  of  equitable  I'elief 
depends  largely  upon  the  circumstances  of  the  particular 
case.  If  one  party  to  a  contract  has  failed  to  perform  his 
part  of  the  agreement  for  an  unreasonable  length  of  time, 
equity  will  not  aid  him  in  enforcing  performance  by  the 
other  party.  But  when  there  is  a  contract  to  convey  land, 
and  the  purchaser  has  obtained  possession  and  paid  the 
purchase  price,  he  is  vested  with  an  equitable  title,  and  his 
delay  in  bringing  an  action  to  compel  a  conveyance  of  the 
legal  title,  however  long  delayed,  will  not  defeat  his  rem- 
edy, unless,  under  the  circumstances,  a  specific  perform- 
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ance  will  be  inequitable.  Pomeroy  on  Contracts,  §  404.  In 
the  case  before  us,  the  contract,  which  must  be  treated  as 
an  agreement  to  convey,  and  not  a  conveyance,  specifies  no 
time  at  which  a  deed  should  be  made.  The  cause  of  action 
for  its  enforcement  did  not  therefore  accrue  until  after  de- 
mand for  the  deed  or  the  lapse  of  a  reasonable  time.  Ac- 
cording to  the  evidence,  Meigs  made  a  demand  for  a  deed 
from  Gardner  as  soon  as  he  learned  where  he  was,  and  the 
first  time  he  saw  him  after  the  contract  was  made.  That 
was  certainly  within  a  reasonable  time,  and  this  action  was 
begun  very  soon  afterwards,  and  it  follows  that  it  is  not 
barred  by  the  statute  of  limitations.  Indeed,  it  may  be 
said  that  the  cause  of  action  did  not  really  accrue  until  ap- 
pellant Gardner  refused,  upon  demand,  to  execute  a  con- 
veyance of  the  property. 

As  to  the  appellants  Champoux  and  Peterson,  it  seems 
quite  clear  from  the  evidence  that  they  had  full  notice  of 
whatever  right  the  respondent  had  under  Gardner.  In 
fact,  Mr.  Peterson  himself  testifies  that  he  wrote  to  the  re- 
spondent at  Victoria  in  reference  to  purchasing  this  land 
from  him.  They  paid  nothing  for  the  interest  that  Gard- 
ner undertook  to  convey  to  them  just  prior  to  the  com- 
mencement of  this  action,  and  are,  therefore,  in  no  sense, 
bona  Jide  purchasers  for  value. 

We  perceive  no  error  in  the  record  except  as  to  the  re- 
lief granted.  As  the  legal  title  to  the  land  is  not  in  the 
respondent,  as  is  shown  by  the  pleadings  and  proofs,  the 
judgment  quieting  his  title  cannot  be  sustained.  The  judg- 
ment is  therefore  set  aside,  and  the  cause  remanded  to  the 
court  below  with  directions  to  enter  a  decree  that  appel- 
lants execute  to  the  respondent  a  good  and  sufficient  con- 
veyance of  the  legal  title  of  the  land  described  in  the 
complaint. 

Dunbar  and  Hoyt,  JJ.,  concur. 

Scott,  J.,  dissents. 

17—5  WASH. 
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I  paid  all  the  taxes  for  eight  or  nine  years,  but  I  always 
thought  that  land  belonged  to  him."  He  nowhere  says 
this  payment  was  for  or  at  the  request  of  Gardner,  nor  did 
Gardner  himself  so  testify,  or  that  he  himself  ever  paid  any 
taxes  assessed  against  the  land.  From  the  whole  testimony 
in  the  case  we  cannot  avoid  the  conclusion  which  was 
reached  by  the  court  below,  that,  at  the  time  of  the  con- 
tract between  them,  it  was  the  intention  of  Meigs  to  pur- 
chase, and  of  Gardner  to  sell,  the  land  in  controversy.  If 
Gardner  did  not  then  believe  he  sold  the  land,  we  can  per- 
ceive no  reason  why  he  should  have  delivered  his  only 
evidence  of  title,  the  receiver's  certificate,  to  Meigs. 

It  is  objected  by  appellants  that  the  deed  from  Meigs  to 
the  Meigs  Lumber  Company  was  void,  because  it  was 
made  before  that  company  filed  its  articles  of  incorporation 
in  the  oflSce  of  the  secretary  of  the  then  territory,  but  we 
think  the  objection  is  not  tenable  for  the  reason  that  it  ap- 
pears that  the  deed  was  not  delivered  until  after  the  said 
articles  of  incorporation  had  been  properly  filed. 

The  next  contention  of  appellants  is,  that  the  respondent 
has  been  guilty  of  gross  laches,  and  that  the  action  is  bari^d 
by  the  statute  of  limitations.     It  is  undoubtedly  true  that 
courts  of  equit}''  do  not  look  with  favor  upon  parties  who 
have  long  slept  upon  their  rights.     But  whether  a  party  is 
guilty  of  such  laches  as  will  deprive  him  of  equitable  relief 
depends  largely  upon  the  circumstances  of  the  particular 
case.     If  one  party  to  a  contract  has  failed  to  perform  his 
part  of  the  agreement  for  an  unreasonable  length  of  time, 
equity  will  not  aid  him  in  enforcing  performance  by  the 
other  party.     But  when  there  is  a  contract  to  convey  land, 
and  the  purchaser  has  obtained  possession  and  paid  the 
purchase  price,  he  is  vested  with  an  equitable  title,  and  his 
delay  in  bringing  an  action  to  comi)el  a  conveyance  of  the 
legal  title,  however  long  delayed,  will  not  defeat  his  rem- 
edy, unless,  under  the  circumstances,  a  specific  perform- 
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ance  will  be  inequitable.  Pomeroy  on  Contracts,  §  404.  In 
the  case  before  us,  the  contract,  which  must  be  treated  as 
an  agi'eement  to  convey,  and  not  a  conveyance,  specifies  no 
time  at  which  a  deed  should  be  made.  The  cause  of  action 
for  its  enforcement  did  not  therefore  accrue  until  after  de- 
mand for  the  deed  or  the  lapse  of  a  reasonable  time.  Ac- 
cording to  the  evidence,  Meigs  made  a  demand  for  a  deed 
from  Gardner  as  soon  as  he  leaiiied  where  he  was,  and  the 
first  time  he  saw  him  after  the  contract  was  made.  That 
was  certainly  within  a  reasonable  time,  and  this  action  was 
begun  very  soon  afterwards,  and  it  follows  that  it  is  not 
barred  by  the  statute  of  limitations.  Indeed,  it  may  be 
said  that  the  cause  of  action  did  not  really  accrue  until  ap- 
pellant Gardner  refused,  upon  demand,  to  execute  a  con- 
veyance of  the  property. 

As  to  the  appellants  Champoux  and  Peterson,  it  seems 
quite  clear  from  the  evidence  that  they  had  full  notice  of 
whatever  right  the  respondent  had  under  Gardner.  In 
fact,  Mr.  Peterson  himself  testifies  that  he  wrote  to  the  re- 
spondent at  Victoria  in  reference  to  purchasing  this  land 
from  him.  They  paid  nothing  for  the  interest  that  Gard- 
ner undertook  to  convey  to  them  just  prior  to  the  com- 
mencement of  this  action,  and  are,  therefore,  in  no  sense, 
Itona  fide  purchasers  for  value. 

We  perceive  no  error  in  the  record  except  as  to  the  re- 
lief granted.  As  the  legal  title  to  the  land  is  not  in  the 
respondent,  as  is  shown  by  the  pleadings  and  proofs,  the 
judgment  quieting  his  title  cannot  be  sustained.  The  judg- 
ment is  therefore  set  aside,  and  the  cause  remanded  to  the 
court  below  with  directions  to  enter  a  decree  that  appel- 
lants execute  to  the  respondent  a  good  and  sufficient  con- 
veyance of  the  legal  title  of  the  land  described  in  the 
complaint. 

Dunbar  and  Hoyt,  JJ.,  concur. 

Scott,  J.,  dissents. 

17 5  VA«H. 
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Stiles,  J.  [dissenting), — The  court,  I  think  rightly, 
holds  this  to  have  been  an  action  for  specific  performance 
of  a  contract  to  convey  land.     That  contract  was  for  the 
plaintiff  to  prove.     No  conveyance  had  ever  been  made 
except  from  agent  to  principal,  and  the  patent  ran  to  the 
defendant.     To  make  this  proof  the  plaintiff  resorted  to 
what  I  consider  to  be  an  extraordinary  and  most  dangerous 
device.    The  contract  happened  to  be  written  upon  the  back 
of  the  duplicate  receiver's  receipt,  an  unimportant  paper, 
which  the  routine  of  the  general  land  office  re(|uired  should 
be  surrendered  when  the  patent  was  delivered  by  the  agent 
of  the  government  to  the  patentee,  or  the  person  by  him 
designated  to  receive  it.     Now,  under  the  plea  that  because 
that  useless  duplicate  receiver's  receipt  was  in  fact  among 
the  files  of  the  land  office,  the  court  allows  a  copy  of  the 
receipt  and  the  writing  on  the  back  of  it  to  be  received  in 
a  court  of  justice  as  evidence  of  this  important  contract, 
because  the  commissioner  of  the  general  land  office  has 
certified  that  he  finds  that  writing  there.     The  acceptance 
of  this  paper  was  based  upon  the  theory  that  inasmuch  as 
it  was  out  of  the  possession  of  both  parties  to  it,  secondary 
evidence  as  to  its  contents  was  receivable.     1  am  willing 
to  admit  that  secondary  evidence  was  admissible,  but  the 
certificate  of  the  commissioner  was  not  evidence  either  pri- 
mary or  secondary.     Secondary  evidence  must  be  given 
upon  the  oath  of  a  witness,  either  in  court  or  by  deposi- 
tion.    The  copies  of  papers  admissible  under  §  432,  Code 
of  1881,  are  admissible  as  original  papers,  without  the  neces- 
sity of  accounting  for  the  loss  of  the  originals.     The  paper 
here  in  discussion  was,  as  the  respondent  himself  contended, 
an  informal  conveyance,  which,  by  reason  of  its  informal- 
ities and  want  of  acknowledgment,  could  be  enforced  only 
as  a  contract  to  convey.     But  with  such  an  instrument  the 
land  office  had  no  concern,  and  the  commissioner  was  not 
made  the  custodian  of  it.     If  a  complete  deed  had   been 
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made  on  a  separate  paper,  and  filed  in  the  local  land  office, 
to  show  the  right  of  the  grantee  to  have  delivery  of  the 
patent  to  him,  would  it  be  contended  that  a  certified  copy 
of  that  deed  could  be  received  i  No  more  this.  Admit 
that  the  commissioner  was  made  the  voluntary  custodian 
of  the  contract,  would  he  stand  in  any  different  relation  to 
the  court  than  any  other  man  who  flight  have  been  a  cus- 
todian (  But  the  latter  would  ceitainly  have  been  required 
to  make  his  deposition,  exhibit  the  original  and  attach  a 
copy,  in  order  that  his  statement  should  become  secondary 
evidence.  In  that  event  the  opposite  party  would  be  no- 
tified, would  have  opportunity  to  examine  and  perhaps  pho- 
tograph the  paper,  and  could  cross-examine  the  witness. 
The  receiver's  receipt  part  of  this  papei:  was  of  no  materi- 
ality whatever  to  any  issue  in  this  case,  and  that  was  all 
that  the  commissioner's  certificate  could  cover;  the  other 
side  of  the  sheet  was  blank  paper  as  to  him,  except  as  it 
might  show  his  justification  for  delivering  the  patent  to 
Meigs,  which  was  also  immaterial  to  the  case.  Without 
this  paper  there  was  no  proof  of  the  contract  to  convey, 
and  I  hold  that  the  case  failed  for  that  reason. 
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Mary  Dahl  et  al. ,  Appellants,  v.  H.  L.  Tibbals,  Be- 

spondent,  ^^'   '^ 

'    6    259 
APPEAL— NOTICE  — NEGLECT  OP  CLEKK  TO  MAKE  JOUKNAL  ENTRY—         *    ^ 

BUND  —  TIME  OP  PILING — PARTIES  — DEATH  BY  WRONGFUL  ACT     ^=^=-239 

REPUGNANT  STATUTES— REPEAL   BY  IMPLICATION.  j  83    420 

Where  written  notice  of  appeal  is  served  and  filed  witliin  the 
proper  time,  the  appeal  will  not  be  defeated  by  the  failure  of  the 
clerk  to  enter  the  notice  in  the  journal  of  the  court  below. 

The  fact  that  an  appeal  bond  is  dated  anterior  to  the  uotice  of 
appeal  will  not  invalidate  the  appeal,  when  the  bond  is  not  ap- 
proved and  filed  until  the  day  upon  which  the  notice  is  given. 
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Under  Code  Proc,  g  1408,  it  is  not  necessary  that  the  appellant 
should  sig^n  an  appeal  bond  as  principal,  in  order  to  render  the 
bond  effective. 

Section  708,  Code  Proc.  (Code  1881,  §  717),  authorizing  actions  for 
death  by  wrongful  act  or  omission  to  be  brought  by  the  personal 
representatives  of  a  decedent,  being  irreconcilably  repugnant  to 
§  138,  Code  Proc.  (Code  1881,  §8),  which  allows  such  action  to  be 
prosecuted  by  the  heirs  or  personal  representatives  of  the  decedent, 
is  necessarily  repealed  by  §  188,  which  is  a  later  enactment  by  the 
legislature. 

Appeal  from  Superior  Courts  Jefferson  County. 

Tyler^  Hays  db  Tyler^  for  appellants. 

A.  R,  Colernan^  and  W,  S.  Biish^  for  respondent. 

• 

The  opinion  of  the  court  was  delivered  by 

Anders,  C.  J, — The  respondent  moves  the  court  to  strike 
this  cause  from  the  calendar  for  the  reasons:  ( 1 )  That  the 
notice  of  appeal  was  not  recorded  in  the  journal  of  court 
below  as  required  by  law.  ( 2 )  The  bond  filed  in  this  cause 
is  not  executed  by  the  guardian  ad  litem  as  one  of  the  prin- 
cipals, and  refers  to  an  appeal  taken  prior  to  or  on  Febru- 
ary 20, 1892.  No  notice  of  appeal  was  given  or  filed  until 
February  23,  1892. 

The  first  ground  of  the  motion  is  evidently  based  upon 
the  statutory  provision  that  when  the  notice  of  appeal  is 
given  in  writing,  and  not  in  open  court,  it  shall  be  entered 
in  the  journal  by  the  clerk.  It  is  not  objected  that  the 
notice  was  not  properly  given  or  served,  but  simply  that 
it  was  not  entered  in  the  journal.  The  record  before  us 
shows  that  the  notice  was  served  and  filed,  but  fails  to 
show  that  the  clerk  entered  it  in  the  journal,  as  he  should 
have  done  in  accordance  with  the  provisions  of  the  statute. 
The  statute  does  not  seem  to  make  it  the  duty  of  the  ap- 
pellant to  cause  the  entry  to  be  made  by  the  clerk.  It 
simply  requires  him  to  serve  his  notice  upon  the  proper 
parties  within  a  given  time,  and  to  file  the  original,  with  a 
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return  or  acceptance  of  service  thereon,  with  the  clerk  of 
the  court  wherein  the  action  was  tried,  and  when  he  has 
done  that,  and  the  record  shows  it,  we  think  he  ought  to 
have  his  case  tried  in  this  court  upon  the  merits,  notwith- 
standing the  fact  that  no  entry  thereof  has  been  made  upon 
the  journal.  The  entry  was  no  doubt  required  by  the 
legislature  to  preserve  the  notice  as  a  part  of  the  history  of 
the  trial,  and  not  to  make  the  appeal  effectual.  It  is  de- 
sirable that  such  entry  should  be  made  in  all  cases.  But 
the  appeal  is  taken,  in  fact,  as  soon  as  a  proper  notice  is 
served  and  filed,  and  will  not  be  defeated  by  a  mere  failure 
to  enter  the  notice  in  the  journal  by  the  clerk.  The  first 
ground  is,  therefore,  not  well  taken. 

And  the  second  is  equally  untenable.  The  notice  of  ap- 
peal was  given  and  filed  onFebruary  23, 1892,  and  the  appeal 
bond  was  approved  and  filed  on  the  same  day.  The  stat- 
ute requires  the  bond  to  be  filed  within  five  days  after  the 
notice  of  appeal  is  given,  and  this  bond  was  certainly  filed 
in  time.  The  learned  counsel  for  the  i*espondent  assume 
the  position  that,  inasmuch  as  the  bond  appears  to  be  dated 
on  February  20,  1892,  it  necessarily  refers  to  an  appeal 
taken  on  or  before  that  date.  In  this  we  think  counsel 
are  in  error.  The  surety  justified  on  the  23d  day  of  Feb- 
ruary, on  which  day,  as  we  have  already  said,  the  bond  was 
filed.  It  then  became  effective  and  not  before.  The  au- 
thorities cited  by  counsel  to  sustain  their  contention  are  to 
the  effect  that  the  notice  of  appeal  must  precede  the  filing 
of  the  bond.  But  here  it  is  not  shown  that  the  notice  was 
given  subsequently  to  the  filing  of  the  bond,  and  the  cases 
cited  are,  therefore,  not  in  point.  The  notice  in  this  case 
is  presumed  to  have  been  filed  prior  to  the  tiling  of  the 
bond,  both  having  been  filed  on  the  same  day.  Poppleton 
f\  Nelson,  10  Or.  437. 

Nor  can  the  fact  that  the  guardian  ad  litem  of  the  minor 
plaintiffsdid  not  sign  the  bond  as  principal  avail  counsel  in  this 
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action.  All  that  the  law  requires  is  that  a  bond  shall  be 
executed,  on  behalf  of  appellant,  by  one  or  more  sureties, 
to  the  effect,  etc.  Code  Proc. ,  §  1408.  If  the  respondent 
conceived  this  bond  to  ,be  defective,  he  should  have  moved 
the  supreme  court,  on  ten  days^  written  notice  to  the  appel- 
lants, to  discharge  it  as  provided  by  law.  Code  Proc. ,  §  1421. 
The  matter  would  then  have  been  properly  before  the  court, 
and,  if  the  bond  had  been  found  insufficient^  the  appellants 
would  have  had  the  right  and  the  opportunity  to  file  a  suffi- 
cient one.     The  motion  must  be  denied. 

ON    THE    MERITS. 

This  action  was  brought  by  appellant  Mary  Dahl,  and 
her  three  minor  children,  widow  and  children  of  O.  H.  Dahl, 
deceased,  against  the  respondent  for  the  purpose  of  recover- 
ing damages  for  wrongfully  causing  the  death  of  the  said 
O.  H.  Dahl.  An  answer  was  filed  to  the  complaint,  and 
the  cause  set  for  trial  by  jury.  But  before  the  commence- 
ment of  the  trial  the  defendant  moved  the  court  to  dismiss 
the  action  on  the  ground  that  the  statute  under. which  it 
was  brought  had  been  repealed  and  that  the  court  had 
therefore  no  jurisdiction  to  hear  and  determine  the  cause. 
The  court  granted  the  motion  and  dismissed  the  action  at 
the  cost  of  plaintiffs,  and  the  plaintiffs  appealed.  It  is 
claimed  that  the  action  is  based  upon  §  8,  Code  1881  (Code 
Proc.,  §138),  which  confers  a  right  of  action  in  cases  of 
this  character  upon  the  heirs  or  personal  representatives 
of  the  deceased.  In  Graetz  v,  McKenzie^  3  Wash.  194  (28 
Pac.  Rep.  331),  and  Northern  Pacijic  R.  R,  Co,  v.  Ellison^ 
3  Wash.  225  (28  Pac.  Rep.  333),  this  court  held  §8  to  be 
the  existing  law  upon  the  subject  of  which  it  speaks,  and 
not  §717,  Code  1881  (Code  Proc,  §703),  though  the  lat- 
ter section  is  later  in  position  in  the  statute.  The  court 
below  ruled  contrary  to  those  decisions,  and  the  counsel  for 
the  respondent,  in  a  very  learned  and  elaborate  argument, 
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in  their  brief,  undertake  to  show  us  that  the  judgment  of 
the  lower  court  ought  to  be  sustained.  They  concede, 
however,  that  the  two  sections  are  irreconcilably  repugnant 
to  each  other  and  cannot  stand  together,  but  insist  that 
the  latter  section  should  be  declared  to  be  the  law  and  not 
the  former.  Both  sections  purport  to  give  a  right  of  ac- 
tion against  a  person  who  wrongfully  causes  the  death  of 
another.  By  the  former  section  the  heirs,  or  the  per- 
sonal representatives  of  the  deceased,  may  sue  as  plaint- 
iffs, while  by  the  latter  only  the  personal  representatives 
are  authorized  to  maintain  the  action.  The  defendant 
claimed  that  the  action  was  instituted  under  the  wrong  sec- 
tion of  the  statute.  And  the  real  (]uestion  befoi*e  the  court 
was  not  one  of  jurisdiction,  but  of  the  capacity  of  the  plaint- 
tiflfs  to  sue,  in  this  particular  case.  If  either  section  is  valid, 
the  court  had  jurisdiction  of  the  subject  matter  of  the 
section,  and  should  not  have  dismissed  it,  for  the  reiisons 
stated. 

As  to  our  construction  of  these  two  sections  of  the  code, 
in  the  cases  above  mentioned,  all  we  need  to  say  is,  that  if 
our  conclusion  was  erroneous,  no  right  of  action  for  the 
redress  of  any  wrong  was  thereby  cut  off.  The  sole  object 
of  such  statutes  is  to  give  a  right  of  action  for  damages  in 
favor,  or  for  the  benefit,  of  those  who  may  be  deprived  of 
support  and  maintenance  by  death  caused  by  the  wrongful 
'^act  or  omission  of  another.''  No  such  right  of  action 
existed  at  common  law,  and,  as  we  have  just  intimated,  the 
right  given  by  the  legislature  has  not  been  abridged  or  de- 
stroyed by  our  former  rulings  in  regard  to  these  statutes. 
And  as  uniformity  as  well  as  accuracy  of  decision  is  desir- 
able, we  see  no  sufficient  reason  for  overruling  the  decisions 
heretofore  made  by  this  court. 

The  judgment  is  reversed,  and  the  cause  remanded  for 
further  proceedings. 

Stiles,  Dunbar  and  Scott,  J  J. ,  concur. 
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[  No.  S66.    Decided  November  30, 1892.] 

Tacoma  Lumber  &  Manufacturing  Company,  Respond- 
ent^ V.  Samuel  Wolff,  AppeUcmt. 

appeal  —  INTEREST   OF   APPELLANT  —  EFFECT    OF   DISMISSAL  —  ME- 
CHANICS' LIENS  — SUFFICIENCY  OF  NOTICE. 

The  conveyance  of  premises  pending  an  action  to  foreclose  a 
mechanic's  lien  thereon  does  not  deprive  the  grantor  of  the  right  to 
appeal  from  the  decree  in  the  foreclosure  proceedings  when  he  still 
has  an  interest,  by  the  terms  of  his  contract  of  conveyance,  in  the 
result  of  the  action. 

The  fact  that  an  appeal  has  been  dismissed  upon  appellant^s  mo- 
tion will  not  bar  a  second  appeal,  if  taken  in  time,  when  the  only 
defect  in  the  first  appeal  was  the  failure  to  tile  a  bond  within  the 
prescribed  time. 

A  claim  of  lien  is  defective  in  which  the  only  statement  of  the 
terms  and  conditions  of  the  contract  is  that  the  claimant  agreed  to 
furnish  the  contractors  for  the  erection  of  a  building  certain  win- 
dows, doors,  mouldings,  glass  and  lumber  for  the  inside  finish  of 
said  building,  and  that  claimant  was  to  furnish  said  materials  at 
the  times  and  in  the  manner  requested  by  said  contractors,  as  such 
a  statement  does  not  give  the  owner  a  sufficient  notice  of  the  lien 
claimed. 

Appeal  from  Superior  Courts  Pierce  County, 

Pritchard^  Stevens^  Grosscup  ct*  Seymour^  James  Wicker- 
sham^  and  Calkins  &  Shackleford^  for  appellant. 

Judson  &  Shxirpstein^  and  Crowley  dk  Sidlivam.^  for  re- 
spondent. 

The  opinion  of  the  court  was  delivered  by 

Scott,  J. — Respondent  moves  to  dismiss  the  appeal 
herein  upon  two  grounds:  (1)  For  the  reason  that  the  ap- 
pellant no  longer  has  any  interest  in  the  result  of  this  ac- 
tion, the  action  being  one  to  foreclose  a  lien  on  real  estate, 
and  appellant  having  conveyed  the  premises  prior  to  the 
time  the  decree  was  entered  in  the  court  below,  and  under 
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the  circumstances  that  he  is  not  a  party  aggrieved.  The 
second  ground  on  which  a  dismissal  is  urged  is,  that  an  ap- 
peal had  previously  been  taken  in  this  cause  by  the  appel- 
lant, and  that  he  caused  the  same  to  be  dismissed  upon  his 
own  motion. 

The  facts  relating  to  the  first  ground  are  made  to  appear 
by  a  petition  to  which  appellant  objects  on  the  ground  of 
its  insufficiency,  and  to  which  he  has  filed  an  answer  de- 
nying some  of  the  matters  therein  alleged.  It  appears 
that  appellant  conveyed  the  premises  pending  the  action, 
and  that  a  warranty  that  the  same  were  free  from  incum- 
brances excepting  liens  to  the  extent  of  four  thousand  dol- 
lars was  given,  without  specifying  what  liens.  According 
to  appellant^ s  showing  he  is  interested  in  the  result  of  this 
action  to  the  extent  of  $2,600.  The  facts  set  up  and 
proved  by  the  respondent  are  insufficient  to  show  that  the 
appellant  has  no  interest  in  the  result  of  the  action,  and 
this  ground  is  untenable. 

As  to  the  second  ground  urged,  it  appears  that  prior  to 
the  taking  of  this  appeal,  the  appellant  gave  a  notice  of 
appeal,  but  through  some  inadvertence  or  excusable  mis- 
take, he  neglected  to  file  the  appeal  bond  required  until 
the  sixth  day  after  the  notice  was  given,  and  the  statute 
requires  it  to  be  filed  within  five  days  in  order  to  render  the 
appeal  effectual.  The  respondent  had  moved  to  dismiss 
the  cause  for  this  reason  in  his  brief,  which  was  on  file  in 
this  court,  but,  under  our  rules  relating  to  the  assignment 
of  causes,  said  matter  would  not  have  come  up  for  hearing 
until  after  the  six  months  within  which  an  appeal  could  have 
l)een  taken  would  have  expired.  The  appellant  sought  to 
call  up  this  motion  prior  to  that  time,  but  his  application 
therefor  was  denied.  Thereafter  appellant  took  an  order 
dismissing  the  cause  upon  his  own  motion,  and  subsequently 
gave  the  notice  of  appeal  under  which  the  action  is  now 
here. 
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The  respondent  urges  that  the  appellant  could  have  but 
one  appeal,  and  that  having  taken  the  appeal,  and  appeared 
here  in  court,  and  having  asked  for  a  judgment  of  dismissal 
therein,  he  was  precluded  from  taking  another  appeal  in 
the  same  action.  The  appellant  contends  that  the  former 
notice  should  stand  for  nothing,  as  the  statute  (Code 
Proc,  §  1407)  provides  that  an  appeal  in  a  civil  action  or 
proceeding  is  ineffectual  for  any  purpose  unless  within  five 
days  after  the  notice  of  appeal  is  given  a  bond  be  filed,  etc., 
and  therefore  it  could  not  be  urged  as  a  bar  to  the  taking 
of  this  appeal. 

There  may  be  cases  where  a  party  having  taken  a  de- 
fective appeal  would  be  estopped  from  taking  a  valid  one. 
But  we  do  not  think  that  this  is  such  a  case.  We  never 
had  jurisdiction  of  this  cause  prior  to  the  taking  of  the 
present  appeal  for  any  purpose.  It  is  true  that  we  could 
make  an  order,  as  we  did  do,  to  return  the  papers  for  the 
purpose  of  clearing  our  i*ecords,  and  it  is  immaterial  at 
whose  suggestion  this  order  was  made.  As  we  view  the 
matter  the  appellant  has  only  in  effect  obtained  a  decision  of 
respondent's  motion,  wherein  he  had  asked  the  court  to  dis- 
miss the  cause  for  the  reasons  stated,  and  under  the  circum- 
stances appellant  was  not  precluded  from  taking  this  appeal. 
The  motion  is  denied. 

ON   THE    MERITS. 

The  lien  notice  in  this  case  is  fatally  defective.  The  ac- 
tion was  brought  to  foreclose  a  lien  for  materials  furnished 
which  entered  into  the  construction  of  a  building  owned  by 
the  defendant.  The  materials  were  furnished  to  Hunting- 
ton &  Litle,  who  were  the  contractors,  and  who  constructed 
the  building  under  a  contract  with  the  owner,  the  defend- 
ant. The  only  statement  of  the  terms  and  conditions  of 
the  contract  under  which  the  materials  were  furnished  con- 
tained in  the  lien  notice  is  that  said  Huntington  &  Litle  on 
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or  about  November  1,  1889,  entered  into  a  contract  with 
plaintiff  whereby  it  was  agreed  that  said  claimant  should 
furnish  to  said  contractors  certain  windows,  doors,  mould- 
ings, glass  and  lumber  for  the  inside  finish  of  said  building, 
and  that  claimant  was  to  furnish  said  materials  at  the  times 
and  in  the  manner  requested  by  said  contractors  Hunting- 
ton &  Litle.  This  statement,  under  previous  holdings  of 
this  court,  is  clearly  insufficient.  A  statement  that  they 
agreed  to  furnish  certain  windows,  doore,  etc.,  without 
specifying  the  quantity  in  any  way  or  that  the  same  were 
all  the  doors  and  windows,  etc.,  used  in  the  construction  of 
said  building,  gives  the  owner  no  sufficient  notice*,  and  for 
that  reason  the  judgment  of  the  court  below  must  be  re- 
versed. 
The  cause  is  remanded  with  instructions  to  dismiss  it. 

Anders,  C.  J.,  and  Dunbar  and  Stiles,  JJ.,  concur. 

HoYT,  J.,  dissents. 

ON    PETITION    FOR   RE-HEARING. 

Scott,  J. — A  petition  for  re-hearing  has  been  filed  in 
this  case,  calling  the  attention  of  the  court  to  the  fact  that 
judgment  was  obtained  by  the  plaintiff  in  the  superior 
court  against  Huntington  &  Litle,  the  contractors,  for  the 
said  materials  which  were  furnished  to  them.  There  was 
no  appeal  by  Huntington  &  Litle  from  the  judgment,  and 
respondent  asks  that  the  judgment  in  this  court  be  so  far 
modified  as  to  direct  a  dismissal  of  the  cause  only  as  to 
Samuel  Wolff,  who  did  appeal,  and  that  it  be  allowed  to 
stand  as  against  the  contractors,  Huntington  &  Litle. 

The  respondent  is  entitled  to  this  under  the  ruling  in 
UUdebrandt  v.  Savage,  4  Wash.  624  (30  Pac.  Rep.  643). 
Consequently,  the  order  of  this  court  heretofore  made  di- 
recting the  action  to  be  dismissed  is  modified  to  that  extent, 
and  the  superior  court  is  directed  to  dismiss  the  same  as  to 
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Samuel  Wolff,  the  appellant,  and  the  said  judgment  is  al- 
lowed to  stand  in  full  force  as  against  said  contractors. 
Huntington  &  Litle. 

Anders,  C.  J.,  and  Hoyt,  J.,  concur. 

Stiles,  J. — Upon  authority  of  Hildebrandt  v.  Savage^  I 
concur. 


[  No.  060.    Decided  November  ao,  1892.] 

R.  J.  Butts  and  Samuel  E.  Butts,  Bespondents^  v. 

B.  W.  RoBSON,  Appellant 

CONVEYANCE  —  WHETHER   DEED    SHOULD    BE   CONSTRUED   A8   MOBT- 
Q AGE  —  EVIDENCE  —  CONDITIONS  SUBSEQUENT  —  FORFEITURE. 

In  an  action  to  set  aside  a  deed  on  the  ground  that  it  was  merely 
a  mortgage,  one  of  the  plaintiffs  testified  that  it  had  been  given  as 
part  security  for  a  loan  at  the  same  time  that  a  mortgage  was  exe- 
cuted on  209  acres  to  secure  a  loan  of  $800,  while  the  defendant 
testified  that  the  four  acres  were  deeded  to  him  as  a  bonus  for  the 
loan  on  the  other  209  acres.  The  evidence  showed  that  the  209 
acres  were  but  scant  securitv  for  the  loan;  that  the  four  acres  were 
of  but  little  value;  that  the  note  and  mortgage  were  made  payable 
in  one  year,  while  according  to  the  plaintiffs  testimony  the  defend- 
ant had  agreed  to  erect  a  cannery  upon  the  four  acres  within  three 
years,  in  which  the  family  of  plaintiffs  could  find  employment. 
Beid,  That  the  deed  was  intended  by  all  parties  as  a  conveyance  and 
not  a  mortgage. 

The  failure  of  a  grantee  to  perform  certain  conditions  subse- 
quent, which  were  part  of  the  consideration  for  a  conveyance,  will 
not  work  a  forfeiture  where  the  failure  is  due  to  the  acts  of  his 
grantors  or  their  successors  in  interest. 

Appeal  from  Superior  Courts  PoA^ific  County. 

John  H,  Smithy  and  J.  Bruce  Polworth^  for  appellaDt. 
Page  i&  Hamilton^  for  respondents. 
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The  opinion  of  the  court  was  delivered  by 

Stiles,  J.  —  Counsel  for  respondents  not  only  made  no 
objections  to  the  statement  of  facts  as  proposed  by  the  ap- 
pellant, or  to  its  settlement  by  the  court,  but  also  file  a 
stipulation  under  the  terms  of  which  they  are  so  bound 
that  we  consider  them  estopped  to  raise  any  objection  that 
the  statement  was  not  settled  within  the  proper  time,  and 
their  motion  to  strike  and  dismiss  is,  therefore,  denied. 

In  1886,  one  of  the  respondents  in  this  action,  Mrs.  R.  J. 
Butts,  and  her  husband,  W.  W.  Butts,  were  the  owners  of 
213  acres  of  land  bordering  upon  the  Columbia  river,  in 
Pacific  county,  and  on  the  5th  day  of  June  in  that  year, 
pursuant  to  negotiations  theretofore  made  with  appellant, 
they  borrowed  from  the  latter  the  sum  of  eight  hundred 
dollars,  to  be  used  by  them  in  paying  off  a  certain  judg- 
ment upon  which  an  execution  had  been  levied  upon  their 
land.  To  secure  their  new  debt  to  the  appellant  they  gave 
him  their  note  and  mortgage  payable  in  one  year  from 
that  date,  and  included  therein  all  their  land,  excepting 
four  acres.  At  the  same  time  and  place,  and  as  part  of 
the  same  transaction,  they  executed  to  Robson  a  warranty 
deed  for  the  four  acres  not  included  in  the  mortgage  for  an 
expressed  consideration  of  five  dollars.  Subsequently,  but 
not  within  the  specified  year,  the  mortgage  was  paid  off, 
and  the  land  covered  by  it  released. 

In  1890  W.  W.  Butts  died,  and  this  action  was  brought 
by  Mrs.  Butts,  and  her  son,  Samuel  E.  Butts,  to  set  aside 
the  deed  for  the  said  four  acres  upon  two  grounds:  (1) 
That  the  deed  was  merely  intended  as  a  part  of  the  seburity 
given  to  the  appellant  for  his  advance  of  money,  and,  there- 
fore, only  a  mortgage;  (2)  that  the  deed  had  been  procured 
by  appellant  on  the  strength  of  his  statement  that  he  de- 
sired the  land  for  the  purposes  of  a  fish  cannery,  which  he 
expected  to  erect  within  three  years  from  the  date  of  the 
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deed,  and  upon  his  promise  that  when  the  cannery  was 
erected  he  would  give  Butts  and  his  family  certain  employ- 
ment  about  the  premises. 

The  court  below  has  found  that  this  land  was  not  the 
property  of  Butts  and  wife,  but  was  the  property  of  Mrs. 
Butts,  and  has  decreed  the  appellant  to  convey  to  her. 

The  proof  showed  that  at  the  time  of  the  conveyance  the 
Butts  family  were  in  sore  straits  for  money  to  pay  oflF  the 
judgment  which  was  a  lien  upon  their  land;  that  the  land 
was  barely  sufficient  security  for  a  loan  of  eight  hundred 
dollars,  and  would  not  have  been  sufficient  for  that  pur- 
pose without  the  timber  standing  thereon;  and  appellant 
claimed  that  as  a  condition  precedent  to  a  loan  by  him,  and 
as  a  bonus  for  the  loan,  he  demanded,  and  they  gave  to  him, 
an  absolute  deed  for  the  four  acres.  There  was  but  one 
witness  for  the  plaintiffs,  on  the  main  question  in  the  case, 
who  appears  to  have  been  entitled  to  any  credit  whatever, 
namely,  Mrs.  Butts.  '  And  on  the  side  of  the  defendant 
the  only  witness  was  the  defendant  himself.  These  wit- 
nesses contradict  each  other  in  many  material  points,  and 
from  their  statements  alone  it  would  be  impossible  to  de- 
clare which  was  right.  But  from  the  other  circumstances 
which  are  arrayed,  it  seems  perfectly  clear  that  the  conten- 
tion of  the  appellant  is  correct,  that  it  was  well  understood 
between  the  parties  that  the  deed  for  four  acres  was  to  be 
given  as  a  bonus  for  the  loan.  That  was  the  present  con- 
sideration. There  was  also  a  further  consideration  oper- 
ating upon  the  grantors,  namely,  the  expressed  intention 
of  the  grantee  to  erect  a  fish  cannery  from  which  the  Butts 
family  would  indirectly  derive  some  advantage.  But  the 
proposition  to  build  a  cannery  was  merely  casual  talk,  and 
was  not  a  proposition  held  out  by  the  appellant  to  induce 
respondents  to  give  him  the  deed.  The  idea  that  the  deed 
was  given  as  additional  security  for  the  loan  is  absurd  on 
its  face.     Butts  and  wife  were  the  owners  of  the  entire  213 
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acres,  and  were  making  a  mortgage  to  secure  the  loan.  No 
plausible  reason  has  been  suggested,  nor,  we  think,  can  such 
be  suggested,  why  under  such  circumstances  the  mortgage 
should  not  have  covered  the  entire  213  acres,  instead  of 
only  209  acres,  leaving  the  other  four  acres  to  be  incum- 
bered in  a  totally  useless  manner  by  a  warranty  deed.  The 
unreasonableness  of  the  proposition  is  further  made  mani- 
fest by  the  fact  that,  although  the  note  was  made  payable 
in  one  year,  it  is  said  the  time  for  erectmg  a  cannery  was 
not  to  expire  for  three  years.  The  four  acres  were,  at  the 
date  of  the  deed,  of  some  greater  proportional  value  than 
the  rest  of  the  tract  for  the  reason  that  they  bordered  upon 
the  Columbia  river,  but  their  value  was  not  to  exceed  one 
or  two  hundred  dollars.  While,  therefore,  it  may  be  said 
that  the  appellant  drove  a  hard  bargain  with  people  who 
sought  to  borrow  his  money,  in  that  he  exacted  this  bonus 
over  and  above  the  interest  provided  for,  we  are  confident 
that  the  contract  was  understood  by  all  parties,  and  should 
stand  as  made  unless  it  be  clearly  shown  that  some  uncon- 
scionable advantage  was  taken. 

Respondents  claim  that  prior  to  the  conveyance  there 
was  some  relation  of  trust  and  confidence  l)etween  the  par- 
ties, but  there  is  no  evidence  of  any  such  thing.  Appel- 
lant was  a  pushing  business  man  of  large  experience,  and 
both  advised  and  assisted  the  Butts  family  in  business  ways. 
But  there  is  no  evidence  whatever  that  he  sought  or  took 
any  unfair  advantage  of  any  position  which  he  occupied 
towards  them. 

It  is  also  said  that  Butts  and  his  wife  were  illiterate,  and 
this  contention  goes  as  far  as  the  production  of  one  witness 
who  swears  that  neither  of  them  could  either  read  or  write. 
But  the  unreliability  of  such  testimony  is  abundantly  shown 
by  the  fact  that  the  deeds  are  signed  by  both  husband  and 
wife,  and  thei*e  are  in  the  record  several  letters  written  by 
Mrs.  Butts  containing  language  and  in  a  handwriting  which 
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show  that  she  was  deficient  id  neither  understanding  nor 
education. 

The  point  is  made  also  upon  the  fact  that  no  actual 
money  consideration  was  paid  for  the  deed.  But  there 
was  a  valuable  consideration  as  we  have  seen;  and  even  if  it 
were  true  that  no  consideration  whatever  passed  between 
the  parties,  it  by  no  means  follows  that  the  appellant  should 
be  required  to  reconvey  the  land  after  a  lapse  of  upwards 
of  four  years,  the  grantors  having  been  persons  of  mature 
age,  and  of  at  least  ordinary  busmess  capacity. 

There  seems  to  be  no  doubt  but  that  ever  since  the  date 
of  the  deed  these  four  acres  have  not  been  in  the  actual  oc- 
cupancy of  the  appellant,  and  the  respondents  have  made 
moi*e  or  less  use  of  it  with  his  assent.  But  there  is  no  evi- 
dence that  appellant  has  ever  waived  any  right  which  he 
acquired  to  its  possession  by  virtue  of  the  deed. 

Since  the  commencement  of  this  litigation  the  respond- 
ents have  considered  themselves  safe  in  erecting  a  building 
upon  the  land,  and  seek  to  charge  the  appellant  with  some 
laches  in  connection  therewith.     It  is  admitted   that  he 
knew  that  the  building  was  being  erected,  but  it  is  also 
clear  that  he  warned  the  respondents  that  they  wei*e  doing 
what  they  did  at  their  own  risk,  and  if  any  loss  is  to  accrue 
from  the  erection  of  the  building  thei'e  is  no  rule  of  law 
which  would  charge  the  loss  upon  him.     The  last  ground 
for  complaint  is,  that  the  cannery  has  not  been  built  as  was 
promised  by  appellant.     If  it  were  clear  that  the  whole 
consideration  for  the  conveyance  was  the  promise  to  erect 
a  cannery  within  a  definite  time,  and  that  time  had  passed 
with  nothing  done  to  fulfill  the  promise,  without  any  fault 
or  interference  on  the  part  of  the  grantor,  there  would  be 
some  force  to  the  claim  that  the  consideration  failed,  and 
that  the  land  should  be  reconveyed,  but  in  this  case,  aside 
from  the  fact  that  the  real  consideration  was  the  present 
loan  of  eight  hundred  dollars  rather  than  the  erection  of  a 
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cannery,  it  clearly  appears  that  appellant  did  in  good  faith 
intend  to  erect  his  cannery,  and  would  probably  have  done 
so  but  for  the  proposition  made  by  Butts  to  obtain  a  re- 
conveyance to  himself  of  the  land  for  an  exchange  to  be 
made  with  his  father  for  other  land  at  another  place.  The 
delays  consequent  upon  this  matter  and  the  beginning  of 
this  litigation  have  caused  the  erection  of  the  cannery  to 
be  postponed  until  the  question  of  title  should  be  settled. 

On  the  whole,  the  case  as  prasented  has  the  appearance 
of  one  where  there  was  a  voluntary  conveyance  of  an  in- 
significant tract  of  land  of  little  supposed  value  at  the  time 
as  a  make-weight  to  a  somewhat  risky  loan;  but  the  lapse 
of  time  and  the  advent  of  a  townsite  boom  in  the  neighbor- 
hood have  caused  the  grantors  to  conceive  a  covetous  sec- 
ond thought  for  their  lost  heritage. 

Let  the  judgment  be  reversed  and  the  action  dismissed. 

Anders,  C.  J.,  and  Hoyt,  Dunbar  and  Scott,  JJ.,  con- 
cur. 


[  N'o.  560.    Decided  November  30, 1S92.] 

Frank  W.  Smith,  Respondent^  v.  The  State  of  Warh- 

INGTON,  Appellant. 

appeal  —  EQtnTABLE  CAUSES  — STATEMENT  OF   FACTS. 

Under  the  provisions  of  **An  act  for  the  relief  of  bona  fide  pur- 
chasers of  school  or  university  lands  heretofore  sold  under  the  au- 
thority of  laws  enacted  by  the  Territory  of  Washington"  (Laws 
1889 -IK),  p.  448).  the  jurisdiction  conferred  upon  the  courts  is  of  an 
equitable  nature,  and  on  appeal  from  a  decree  in  such  proceedings 
a  statement  of  facts  must  be  made  a  part  of  the  record. 

On  appeal  in  an  equitable  cause,  where  an  issue  of  fact  has  been 
made  and  testimony  has  been  taken,  it  is  necessary  that  a  statement 
of  facts  should  be  settled  and  brought  up  for  review,  although  the 
only  question  the  appellant  desires  to  raise  is  as  to  the  constitution- 
ality of  a  certain  act  of  the  legislature. 

18—5  WASH. 
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Appeal  from  Superior  Court ^  EUng  County. 

W.  C.  Jones^  Attorney  General,  James  A.  Ilaight^  and 
Paul  d/IIeirry^  for  The  State. 

Greene  i&  Turner,,  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

HoYT,  J. — This  was  a  proceeding  by  the  I'espondent 
against  the  State  of  Washington,  under  the  provisions  of 
the  act  of  the  legislature  entitled  "An  act  for  the  relief  of 
hona  fide  purchasei^s  of  school  or  university  lands  hereto- 
fore sold  under  the  authority  of  laws  enacted  by  the  Terri- 
tory of  Washington,  and  declaring  an  emergency.''  To 
the  complaint  filed  therein  defendant  answered,  denying  all 
the  material  allegations  of  the  complaint.  Upon  the  is- 
sues thus  made  a  trial  was  had,  and  from  the  decree  against 
it  rendered  in  said  action  this  appeal  is  prosecuted  by  the 
state. 

No  statement  of  facts  was  settled  or  attempted  to  be  set- 
tled, and  the  case  is  brought  here  simply  upon  the  record, 
without  any  such  statement  of  facts  being  made  a  part 
thereof.  Under  these  circumstances  respondent  moves  to 
dismiss  the  appeal.  If  this  is  an  equity  case,  and  gov- 
erned by  the  ordinary  rules  applying  to  such  a  case,  a  uni- 
form course  of  decisions  by  this  court  requires  us  to  grant 
this  motion.  It  is  contended  on  the  part  of  the  appellant, 
however — (1)  That  it  is  not  an  equity  case;  and  (2)  that 
since  the  complaint  itself  shows  that  the  action  itself  is 
brought  under  a  certain  act  of  the  legislature,  and  the  only 
question  which  the  state  wants  to  raise  upon  the  appeal  is 
as  to  the  constitutionality  of  said  act,  the  reason  for  the 
rule  applicable  to  an  ordinary  case  in  equity,  which  requires 
all  of  the  case  in  the  court  below  to  be  brought  here  l>efore 
any  part  of  it  can  be  reviewed,  does  not  obtain,  and  that  in 


SMITH  V.  STATE.  276 


Nov.  1892.]  Opinion  of  the  Court  — Ho yt,  J. 

the  absence  of  the  reason  therefor  an  exception  to  the  rule 
should  be  made  in  favor  of  cases  of  this  kind. 

As  to  the  first  point  we  are  satisfied  from  the  whole 
scope  of  the  act  that  the  jurisdiction  which  was  intended 
to  be  conferred  thereby  upon  the  courts  was  to  proceed  as 
in  equity.  The  nature  of  the  inquiry  authorized,  and  of 
the  decree  required  to  be  rendered,  show  clearly  that  the 
pt'oceeding  is  in  the  nature  of  a  suit  in  equity,  and  is  as 
clearly  such  as  is  that  for  the  foreclosure  of  a  mortgage. 

Upon  the  other  proposition  we  are  likewise  unable  to 
agree  with  the  contention  of  the  appellant.  If  the  appel- 
lant had  demurred  to  the  complaint,  or  in  any  other  way 
confined  its  appearance  in  the  court  below  to  the  raising  of 
the  simple  question  which  it  now  desires  to  raise  here,  it 
could  undoubtedly  have  had  a  review  of  the  proceedings  upon 
such  questions  without  bringing  here  anything  more  than 
the  record  showing  the  question  thus  raised  and  the  plead- 
ings or  other  facts  applicable  thereto.  But  in  the  case  at 
bar  appellant  did  not  content  itself  with  simply  raising  this 
question.  It  made  an  issue  of  fact,  and  upon  such  issue 
testimony  was  regularly  taken,  and  a  finding  made  by  the 
court.  To  sustain  this  appeal  upon  the  grounds  contended 
for  by  appellant  would  be  to  hold  that  part  of  a  case  in 
equity  as  presented  to  the  court  below  could  be  brought 
here  for  review.  This  we  are  unable  to  do.  The  plain 
contemplation  of  our  statute  as  to  appeals  in  equity  is,  that 
the  whole  case  as  presented  to  the  coUrt  below  should  be 
brought  here  before  the  court  gets  jurisdiction  to  in  any 
manner  interfere  with  the  decree  rendered  in  said  court. 
It  is  doubtless  true  that  a  part  of  a  decree  may  be  appealed 
from,  but  that  fact  in  no  manner  aids  the  contention  of  the 
appellant  that  the  whole  decree  may  be  appealed  from, 
without  the  entire  case  as  presented  to  the  court  below 
being  brought  here  by  the  appellant. 

The  motion  to  dismiss  must  be  granted. 

Anders,  C.  J.,  and  Dunbar,  J.,  concur. 
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Stiles,  J.  —  I  concur.  If  the  act  of  1890,  which  the 
appellant  seeks  to  have  reviewed,  is  unconstitutional,  the 
decree  of  the  court  below  is  a  nullity  and  no  injury  is  done 
by  adhering  to  the  rule  here  enforced. 

Scott,  J.,  dissents. 


[  No.  970.    Decided  November  30,  1892.] 

Barney  Quinn,  assignee  of  E.  P.  Hamilton^  Respondent^ 
V.  The  Parke  &  Lacy  Machinery  Company,  Appel- 
lant. 

REPLEVIN — VERDICT — CONDITIONAL  SALE — WAIVER —  EVIDENCE— 

INSURABLE  INTEREST. 

Under  Code  Proc.,  §  874,  requiring  the  jury,  in  an  action  for  the 
recovery  of  specitic  personal  property,  to  "assess  the  value  of  the 
property  if  their  verdict  be  in  favor  of  the  plaintiff,"  a  verdict  is  de- 
fective which  merely  finds  for  the  plaintiff  and  assesses  his  damages 
at  fifteen  hundred  dollars. 

Where  a  contract  provides  that  certain  chattels  shall  be  leased 
by  one  part3^  to  another  for  a  definite  period,  for  the  use  of  which 
the  lessee  agrees  to  pay  certain  sums  at  stated  times,  upon  the  per- 
formance of  which  provision  he  shall  be  entitled  to  purchase  the 
chattels  for  the  sum  of  one  dollar,  but  in  case  of  his  failure  promptly 
to  comply  with  the  terms  of  the  contract  the  same  shall  be  canceled 
and  all  money  paid  shall  belong  to  the  lessor  as  payment  for  the 
use  of  the  property,  which  the  lessor  shall  be  entitled  to  retake  iuto 
its  possession,  such  contract,  although  described  as  a  "lease,^*  is 
a  conditional  sale. 

The  fact  that  the  lessor  accepted  payment  of  money  upon  siich 
a  contract  after  maturity,  and  after  the  lessee  was  in  default,  did  not 
constitute  either  an  express  or  implied  waiver  of  the  terms  of  the 
contract;  and  a  mere  lapse  of  time  after  default  of  the  lessee  before 
the  lessor  resumed  and  took  possession  of  said  chattels,  did  not  con- 
stitute a  waiver  of  the  lessor's  title  and  right  to  the  possession  of 
said  property. 

A  charge  to  the  jury  that  if  the  lessor  insured  the  chattels  in  the 
name  of  the  lessee  it  \%  prima  facie  proof  of  the  lessee's  ownership 
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of  the  property,  is  erroneous,  as  the  person  in  possession  of  prop- 
erty under  a  conditional  sale  has  an  insurable  interest,  which  is  not 
incoDsistent  with  the  title  of  the  actual  owner. 

Appeal  from  Superior  Courts  Spokatie  County, 

Fenton  cfc  Fenton^  and  D,  W,  Ilenley^  for  appellant. 

Feighan^  Wells  ik  Herman^  and  W.  M,  Rldpath^  for  re- 
spondent. 

The  opinion  of  the  court  was  delivered  by 

Dunbar,  J. — On  June  30,  1890,  appellant  entered  into 
a  written  contract  for  the  sale  or  lease  of  the  machinery  in 
controversy,  with  the  firm  of  Humphrey  &  Hamilton.  The 
following  is  the  instrument  executed: 

''The  Parke  &  Lacy  Machinery  Company,  of  Spokane 
Falls,  lessors,  hereby  lease  unto  Humphrey  &  Hamilton,  of 
Deer  Park,  Washington,  lessee,  the  following  property  for 
the  period  of  six  (6)  months  from  the  30th  day  of  June, 
1890:  One  Phcenix  horizontal  engine,  class  B,  size  9^x12, 
2^inch  steam  pipe  with  bandwheel  and  flywheel  of  engine 
1,231;  one  portable  boiler,  4,903,  made  by  T.  M.  Nagle, 
Erie,  Penn.,  with  all  fittings  for  said  engine  and  boiler;  60 
feet  of  12  inch  4r-ply  rubber  belting. 

'*Said  property  is  to  be  used  only  at  or  near  CoUetta, 
Spokane  county,  Washington,  and  said  lessee  agrees  to  pay 
said  lessors  at  Portland,  Oregon,  for  the  use  of  said  prop- 
erty, the  sum  of  fourteen  hundred  and  forty-seven  dollars, 
payable  as  follows:  $747.00  July  30,  1890;  l?700.00  on 
Dec.  1, 1890,  with  interest  on  the  deferred  payments  at  ten 
(10)  per  cent,  interest  per  annum  from  date. 

*^  Said  lessee  agree  that  we  will  pay  the  rent  at  the  times 
and  in  the  manner  aforesaid;  that  we  will  not  permit  said 
proj>erty,  nor  any  part  thereof,  to  be  affixed  to  real  estate, 
nor  remove  from  where  it  is  to  be  used  aforesaid,  nor  de- 
liver the  same  to  any  one,  nor  suffer  it  to  be  taken  away 
by  any  one  except  lessors,  nor  in  any  manner  transfer,  or 
attempt  to  transfer,  this  lease,  or  any  interest  therein,  or  in 
said  property,  without  the  written  consent  of  lessors;  that 
they  will  keep  said  property  in  good  condition  and  repair. 
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and  pay  all  expenses  relating  to  said  property  hereinafter 
incurred,  including  transportation  and  insurance  thereof,  in 
the  name  of  lessors  and  all  damages  to  said  property  suf- 
ferred  by  lessors. 

^'It  is  further  agreed  that  time  is  the  essence  of  this 
agreement,  and  that  upon  the  failure  of  the  lessee  strictly  to 
keep  and  perform  any  of  the  covenants  or  provisions  hereof 
by  them  agreed  to  be  performed,  then,  and  thereupon, 
without  any  notice,  this  instrument  shall  be  deemed  to  be 
canceled  and  of  no  further  effect  as  against  lessors,  and  all 
right  and  interest  of  lessee  in  or  to  said  property  shall  cease, 
and  all  rent  by.  lessee  theretofore  paid  shall  belong  to  les- 
sors as  full  paj'ment  for  the  prior  use  of  said  property,  and 
lessors  shall  be  entitled  to  take  into  their  possession  all 
said  property. 

"Said  lessors  further  agree  that  upon  strict  performance 
by  lessee  with  all  the  foregoing  covenants  and  provisions 
by  them  to  be  kept  and  performed,  they  shall  then  (but 
not  otherwise)  have  the  right  to  purchase  said  property  by 
the  prompt  payment  to  lessors  of  the  sum  of  one  dollar.'' 

It  is  claimed  by  appellant  that  Humphrey  &  Hamilton 
went  into  possession  of  the  said  property  under  the  terms 
and  provisions  of  the  said  written  instrument.  It  is,  how- 
ever, claimed  by  respondent  that  after  the  execution  of  the 
written  instrument  called  a  lease,  a  new  and  distinct  con- 
tract was  entered  into  between  the  parties,  and  that  an  ab- 
solute sale  was  made  of  the  property,  and  that  at  the  time 
respondent  took  possession  of  said  property  the  same  had 
been  paid  for  in  full.  Through  transfers  and  assignments 
the  property  finally  passed  into  the  hands  of  Barney  Quinn, 
assignee  of  E.  P.  Hamilton,  an  insolvent  debtor,  who  was 
successor  to  Humphrey  &  Hamilton.  According  to  the 
contention  of  the  appellant,  on  July  6,  1891,  only  |666 
had  been  paid  on  said  contract,  and  after  notifying  respond- 
ent to  pay  the  balance,  and  his  refusal  so  to  do,  appellant 
tookjpossession  of  said  property  as  provided  for  by  the 
terms  of  the  lease.  Respondent  thereafter  brought  his  ac- 
tion for  the  recovery  from  the  appellant  of  possession  of 
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the  property.  The  complaint  sets  out  the  ordinary  allega- 
tions in  replevin,  viz.,  the  demand  for  delivery,  the  refusal, 
the  value  of  the  property,  which  is  alleged  to  be  fifteen 
handi*ed  dollars,  and  avers  damages  by  reason  of  the  wrong- 
ful taking  and  detention  in  the  sum  of  one  thousand  dol- 
lars, prays  judgment  for  the  possession  of  the  property, 
and,  if  a  return  thereof  cannot  be  had,  for  the  value  thereof, 
viz.,  fifteen  hundred  dollars,  and  for  one  thousand  dollars 
damages,  costs,  etc.  The  verdict  was  as  follows:  ''We, 
the  jury,  in  the  case  of  [  title  omitted  J,  find  for  the  plaint- 
iff, and  assess  his  damages  at  fifteen  hundi*ed  dollars. "  The 
verdict  was  excepted  to  by  the  appellant  as  not  conforming 
to  the  provisions  of  §  374  of  the  Code  of  Procedure,  and  is 
one  of  the  errors  urged  here  for  the  reversal  of  the  judg- 
ment founded  upon  it.  This  question  was  examined  at 
some  length  by  this  court  in  Meekar  t\  Johnson^  3  Wash. 
247  (28  Pac.  Rep.  542),  and  the  decision  announced  in  that 
case  is  decisive  of  the  point  raised  here,  and  for  this  error 
the  judgment  must  be  reversed. 

But  on  the  probability  of  a  new  trial  it  is  proper  that 
we  should  notice  the  other  errors  alleged  which  are  liable 
to  be  repeated.  So  far  as  the  written  contract  is  con- 
cerned, which  is  termed  a  lease  in  this  case,  it  has  been 
held  by  the  supreme  court  of  Washington  Territory  in  De 
Saint  Germain  v,  Wind^  3  Wash.  T.  189  (13  Pac.  Rep. 
753),  and  in  Dodd  v.  Bowles,  3  Wash.  T.  383  (19  Pac. 
Rep.  156),  that  this  kind  of  a  contract,  though  termed  a 
lease,  was  in  reality  a  conditional  sale,  and  that,  in  the  ab- 
sence of  fraud,  a  conditional  sale  by  which  the  title  of 
chattels  does  not  pass,  though  the  possession  does  pass,  is 
good  and  valid  as  well  against  third  parties  as  against 
the  parties  to  the  transaction.  These  cases  follow  the  doc- 
trine announced  by  the  supreme  court  of  the  United  States 
in  Harkness  v.  Russell,  118  U.  S.  663  (7  Sup.  Ct.  Rep. 
51 ),  and  we  think  the  great  weight  of  modern  authority 
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sustains  that  view.  This  proposition  is  not  very  stoutly 
disputed  by  the  respondent,  though  be  asserts  that  both 
the  paper  itself  and  the  conduct  of  the  parties  after  the 
transaction  lead  to  the  conclusion  that  the  paper  was  in- 
tended as  a  lease  or  mortgage,  rather  than  a  contract  or  con- 
ditional sale.  So  far  as  the  instrument  itself  is  concerned, 
conceding  that  the  parties  have  a  right  to  make  this  kind 
of  a  contract,  its  terms  cannot  well  be  misunderstood,  and 
language  could  not  be  employed  that  would  more  plainly 
express  the  intention  to  forfeit  all  the  rights  of  Humphrey 
&  Hamilton  in  case  the  conditions  were  not  complied  with 
within  the  time  specified.  And  the  fact  that  the  machinery 
company  had  the  conti*act  recorded  can  certainly  not  be 
taken  against  them.  The  very  fact  that  these  conditional 
sales  are  generally  not  recorded  is  the  inequitable  feature 
which  has  caused  courts  to  sometimes  hesitate  to  sustain 
them  as  against  innocent  purchasers;  and  because  the  ap- 
pellant  has  eliminated  this  inequitable  feature  from  this 
case,  in  the  interest  of  fairness,  it  would  be  very  inequitable 
to  decree  that  it  mUiSt  therefore  lose  a  right  which  it  be- 
fore had. 

Number  12  of  the  instructions  asked  by  appellant  was 
as  follows: 

"I  further  instruct  you  that  the  mere  fact,  if  you  find 
it  to  be  a  fact,  that  the  defendant  accepted  payment  of 
money  upon  this  contract  after  maturity,  and  after  the 
said  Humphrey  &  Hamilton,  or  their  successors. in  interest, 
were  in  default,  is  not  such  act  or  conduct  on  the  part  of 
the  defendant  as  would  constitute  either  an  expressed  or 
implied  waiver  by  the  defendant  of  the  terms  of  its  lease 
or  contract,  or  of  its  right  to  resume  or  take  possession  of 
said  property.  A  mei'e  lapse  of  time  after  default  of  the 
said  Humphrey  &  Hamilton,  or  their  successors  in  interest, 
before  the  defendant  resumed  and  took  possession  of  said 
property  would  and  does  not  constitute  a  waiver  of  its 
title  and  right  to  the  possession  of  said  property." 
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This  instruction  was  refused  by  the  court,  and  the  fol- 
lowing given  in  its  stead: 

''I  further  instruct  you  that  the  fact,  if  you  find  it  to 
be  a  fact,  that  the  defendant  accepted  payment  of  money 
upon  this  contract  after  maturity,  and  after  the  said  Hum- 
phrey &  Hamilton,  or  their  successors  in  interest,  were  in 
default,  is  such  act  or  conduct  on  the  part  of  the  defendant 
as  would  constitute  either  an  express  or  implied  waiver 
by  the  defendant  of  the  terms  of  its  lease  or  contract,  and 
of  its  right  to  resume  or  take  possession  of  said  property, 
and  to  forfeit  the  payments  made  by  the  plaintiff^  s  as- 
signor." 

We  think  the  instruction  asked  by  the  appellant  correctly 
stated  the  law,  and  should  have  been  given,  and  that  the 
instruction  of  the  court,  which  was  the  exact  reverse,  was 
not  the  law.  The  extention  of  the  time  after  the  money 
became  due  was  purely  an  act  of  grace  on  the  part  of  the 
appellant,  which  was  in  respondent's  interest,  he  was  in  no 
way  misled  by  it,  and  could  in  no  way  be  injured  by  it, 
and  we  are  at  a  loss  to  know  on  what  principle  of  either 
law  or  ethics  appellant  could  be  held  to  lose  a  right  by  ex- 
tending the  time  of  payment  to  its  debtors. 

We  have  examined  all  the  authorities  cited  by  respond- 
ent on  the  subject  of  waiver,  and  none  of  them  sustain  his 
contention.  Nor  do  we  think  that  any  case  can  be  found 
which  does  sustain  it.  There  are  some  cases  which  hold 
that  where  part  payments  have  been  made,  that  the  vendor 
must  allege  and  prove  demand  of  the  balance  due  before 
he  can  take  possession,  but  in  this  case  the  demand  is  al- 
leged, and  testimony  was  offered  to  sustain  the  allegation. 
Whether  this  testimony  was  sufficient,  was  a  question  for 
the  jury.  In  this  case  on  all  the  material  propositions  the 
testimony  was  conflicting,  and  it  was  for  the  jury  to  de- 
termine whether  the  parties  acted  under  the  lease,  or  under 
some  subsequent  contract,  and  if  the  jury  found  that  they 
acted  under  the  lease  (under  the  testimony  they  could  have 
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found  either  way  on  this  proposition),  the  appellant  under 
the  instruction  of  the  court  would  be  deprived  of  any  l)en- 
efit  of  such  finding,  for  the  jury  would  be  compelled  to  re- 
turn a  verdict  for  the  plaintiff  any  way,  as  it  was  admitted 
that  payments  had  been  made  and  accepted  after  the  time 
stipulated  for  the  forfeiture  to  take  effect.  The  modifica- 
tion made  by  the  court  to  instruction  number  thirteen  asked 
by  appellant  is  subject  to  the  same  objection. 

The  following  instruction  of  the  court,  viz. :  ''If  the  jury 
believe  from  the  evidence  that  after  the  contract,  called  the 
lease,  was  signed,  that  the  defendant  refused  to  deliver  the 
machinery  to  Humphrey  &  Hamilton  thereon,  and  that  a 
new  arrangement  was  made,  changing  the  terms  or  condi- 
tions of  the  contract,  and  that  the  machinery  was  turned 
over  under  such  subsequent  arrangement,  then  you  should 
find  for  the  plaintiff,'-  was  entirely  too  sweeping.  Whether 
the  plaintiff  should  recover  or  not  would  be  altogether  owing 
to  what  the  new  arrangement  was.  The  next  instruction, 
on  page  184,  is  objectionable  on  the  same  grounds. 

The  instruction  that  if  the  defendant  insured  the  machin- 
ery in  controversy  in  the  name  of  Humphrey  &  Hamilton 
it  was  p7*lf/ia  facie  evidence  that  Humphrey  &  Hamilton 
were  the  owners  of  the  property  insured  is,  we  think,  erro- 
neous. Humphrey  &  Hamilton  were  conceded  to  be  in 
possession,  and  that  was  sufficient,  we  think,  under  all  the 
authorities  to  give 'them  an  insurable  interest. 

For  the  reasons  assigned  the  judgment  is  reversed,  with 
instructions  to  grant  a  new  trial  in  accordanc-e  with  this 
opinion. 

Anders,  C.  J.,  and  Hoyt,  Scott  and  Stiles,  JJ.,  con- 
cur. 
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James  Gutuki£  et  al,^  Hespondents,  v.  James  Tullock 

et  al.^  Appdla/ntH, 

TRUSTS  — LAND   PURCHASED    BY   CONTRIBUTIONS — EXECUTION   OF 

TRUST. 

A  mere  general  contribution  to  a  fund  for  the  purchase  of  land, 
the  title  of  which  is  taken  in  another,  will  not  create  a  trust  in  favor 
of  the  donor,  unless  at  the  time  of  the  purchase  it  is  understood  he 
is  to  have  a  certain  proportion  or  aliquot  part  of  the  whole  tract 
purchased. 

A  number  of  persons  contributed  funds  for  the  purchase  of  cer- 
tain government  land  to  be  used  for  cemetery,  church,  school  and 
other  purposes,  with  the  understanding  that  each  should  have  a 
right  to  vote  on  all  questions  affecting  the  land  purchased,  and  each 
should  have  a  lot  in  the  cemetery  to  be  laid  off  therein.  At  a  meet- 
ing of  the  contributors  thr.ee  of  their  number  were  selected  as 
trustees  to  acquire  title  from  the  government,  and  it  was  decided 
that  the  trustees  should  manage  and  dispose  of  the  property  in  ac- 
cordance with  a  majority  vote  of  the  contributors  present  at  any 
called  meeting,  seven  to  constitute  a  quorum.  After  most  of  the 
land  had  been  disposed  of  for  various  purposes,  a  meeting  of  the 
original  contributors  was  held,  pursuant  to  call,  at  which  it  was 
proposed  to  sell  the  land  used  for  cemetery  purposes  and  secure 
other  ground  more  favorably  situated  and  adapted  to  the  purpose, 
and  give  each  subscriber  to  the  original  fund  a  lot  in  the  new  ceme- 
tery, in  lieu  of  his  interest  in  the  old.  A  majority  of  those  assem- 
bled at  the  meeting  voted  to  sell,  and  the  trustees  accordingly  sold 
and  conveyed  said  land,  and  with  part  of  the  proceeds  of  sale  pur< 
chased  other  ground  for  cemetery  purposes,  and  conveyed  the  same 
to  a  corporation  organized  for  the  purpose  of  receiving  and  con- 
trolling it.  The  balance  of  the  money  received  from  the  sale  was 
deposited  in  bank  to  be  used  in  improving  and  embellishing  the 
grounds.  Some  of  the  contributors  to  the  original  fund,  who  were 
opposed  to  the  sale,  brought  an  action  to  have  the  sale  and  convey- 
ance by  the  trustees  canceled  and  annulled,  on  the  ground  that  it 
was  a  violation  of  their  trust.  Held,  That,  conceding  that  the  land 
was  impressed  with  trust,  the  trust  has  been  executed  in  accord- 
ance with  the  expressed  will  of  the  cestuis  que  trust. 

Appeal  from  Superior  Courts  San  Juan  Cotmty. 
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Bollinger  cfe  BaJZingery  and  Hugh^s^  lidstings  cfe  Sted- 
man^  for  appellants. 

R,  W.  Jennings^  A.  R,  CoUvian^  and  W.  S.  Bx(sK  for 
respondents. 

The  opinion  of  the  court  was  delivered  by 

Anders,  C.  J. — This  action  was  brought  by  the  respond- 
ents against  the  appellants  for  the  purpose  of  having  can- 
celed and  annulled  a  certain  conveyance  of  land  made  by 
appellants  TuUock,  Adams  and  Fry,  to  appellants  Harri- 
son, on  the  ground  that  the  same  was  made  by  said  grantors 
as  trustees  of  respondents  and  others  having  a  common  in- 
terest, but  too  numerous  to  be  joined  as  plaintiifs,  m  viola- 
tion of  their  trust,  and  was  received  by  said  other  appellants 
with  full  notice  and  knowledge  thereof. 

It  is  not  disputed  that  the  legal  title  of  the  land  in  con- 
troversy was  in  the  grantors  at  the  time  they  executed  the 
deed,  but  it  is  claimed  by  respondents  that  as  they  and 
others,  including  said  grantors,  contributed  the  funds  with 
which  the  land  was  originally  purchased,  a  trust  was  thereby 
created  therein  by  operation  of  law,  and,  further,  that  said 
grantors  at  all  times  acknowledged  such  trust. 

The  material  facts,  which  are  satisfactorily  shown  by  the 
record,  are  these:  Prior  to  the  year  1883,  the  inhabitants 
of  Orcas  island,  or  that  portion  of  them  near  Arbutus 
Point  on  East  Sound,  had  used  a  portion  of  lot  1,  in  section 
14,  township  37  north,  range  2  west,  which  was  then  gov- 
ernment land,  as  a  public  burying  ground.  In  the  e^rly 
part  of  that  year  it  was  thought  desirable  by  some  of  the 
inhabitants  of  that  portion  of  the  island  to  obtain  the  title 
of  said  lot  1,  in  section  14,  from  the  United  States,  and  ac- 
cordingly a  few  of  the  people  met  together  informally  at 
East  Sound  and  chose  appellants  Fry,  TuUock  and  Adams 
a  committee  to  ascertain,  by  correspondence  with  the  land 
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office,  the  steps  necessaiy  to  be  taken  to  purchase  said  land. 
It  was  ascertained  by  them  that  the  government  would  not 
sell  lot  1  of  section  14  alone,  but  would  sell  that  lot  in  con- 
nection with  lot  1  in  section  13,  in  the  same  township  and 
range,  and  it  was  then  concluded  to  purchase  both  tracts, 
being  all  of  Arbutus  Point  and  containing  about  twenty- 
six  acres.  A  committee  of  three  was  appointed  to  solicit 
contributions.  They  canvassed  the  island,  and  the  people 
generally  contributed  a  dollar  each  towards  paying  for  the 
land,  though  some  of  them  seem  to  have  given  a  larger 
sum,  and  some  money  was  contributed  by  non-residents  of 
the  island.  The  land  was  purchased  with  the  funds  so 
raised,  and  the  patent  was  issued  in  the  names  of  said  Fry, 
Tullock  and  Adams,  who  were  also  contributors.  It  does 
not  appear  that  any  of  the  contributors  were  to  have  any 
fixed,  certain  or  aliquot  part  of  the  whole  tract,  but  it  was 
the  geneitil  understanding  that  each  one  should  have  a 
burial  lot  in  the  cemetery,  the  dimensions  of  which  were 
never  fixed,  and  a  righ,t  to  vote  at  meetings.  In  all  other 
respects  the  contributors  were  to  have  no  rights  other  than 
those  enjoyed  in  common  by  all  the  other  residents  of  the 
island. 

By  reason  of  their  contributions  merely,  the  respondents 
in  this  case  are  not  entitled  to  any  rights  in  the  property 
purchased,  for  it  is  well  settled  that  a  mere  general  con- 
tribution to  a  fund  for  the  purchase  of  land,  the  title  of 
whic&  is  taken  in  another,  will  not  create  a  trust  in  favor 
of  the  donor,  unless  at  the  time  of  the  purchase  it  is  under- 
stood that  the  peraon  contributing  to  the  fund  is  to  have 
a  certain  proportion,  such  as  a  half,  quarter,  or  other  ali- 
quot part  of  the  whole  tract  purchased.  McGowan  v.  Mr- 
Gowan^  14  Gray,  119;  Biick  v.  Warren^  14  Gray,  122; 
Sayre  v.  Townsends^  15  Wend.  647;  Perry  v.  Mc Henri/, 
13  Dl.  227;  Olcott  v.  Bymiin,  17  Wall.  44;  1  Perry  on 
Trusts,  §  132.     It  is  quite  common  for  societies  having  in 
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charge  the  building  of  churches  or  public  hospitals  to  so- 
licit subscriptions  for  the  purpose,  but  no  one  ever  supposed 
that  by  such  general  donation  he  became  an  equitable  owner, 
pro  tanto^  of  such  church  or  hospital. 

It  is  conceded,  however,  in  this  case  that  there  was  a 
trust  of  some  character,  and  that  the  three  appellants  above 
named  held  the  property  in  dispute  in  trust  for  some  pur- 
poses. But  what  all  of  these  purposes  really  were  we  have 
had  no  little  diflSculty  in  ascertaining. 

According  to  the  testimony  of  sonde  of  the  witnesses  it 
was  for  cemetery,  church  and  school  purposes,  while  ac- 
cording to  the  testimony  of  others  the  property  was  to  be 
used  for  the  purposes  mentioned,  and  also  for  wharves, 
stores,  school  houses,  public  hall,  and  all  other  j)urposes 
not  immoral.  It  is  quite  certain,  however,  that  it  was  the 
desire  and  intention  of  the  people  generally  who  were  in- 
terested in  buying  the  property  to  secure  a  cemetery  not 
on  the  public  lands  of  the  United  States,  in  other  words 
that  the  lands  should  be  at  least  partially  devoted  to  that 
purpose.  It  is  alleged  in  the  oomplaint  that  the  land  was 
to  be  held  by  said  trustees  for  a  burying  ground,  and  for 
other  religious  purposes.  But  about  the  time  of  the  pur- 
chase a  public  wharf  was  built  by  the  joint  labors  of  the 
contributors.  Afterwards  a  portion  of  the  land  was  sold 
by  the  grantees  of  the  government  to  private  individuals, 
for  the  purpose  of  carrying  on  a  store,  and  another  portion 
was  sold  to  the  Emanuel  church.  The  first  of  these  sales 
seems  to  have  been  made  in  1887,  and  both  were  author- 
ized by  a  majority  vote  of  the  contributors  present  at  called 
meetings.  We  think  it  is  fairly  established  by  the  evidence 
that  at  the  meeting  of  the  contributors,  in  December,  1883, 
it  was  decided  that  the  trustees  should  manage  and  dispose 
of  the  property  in  accordance  with  a  majority  vote  of  the 
contributors  present  at  any  called  meeting,  and  that  it  was 
also  agreed  that  seven  membei"s  attending  should  constitute 
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a  quorum.  Other  propositions  were  discussed  at  that  meet- 
ing, but  not  carried  out.  For  instance,  it  was  proposed  to 
organize  a  corporation  to  take  and  hold  this  land,  but  no 
such  organization  was  perfected,  and  the  three  appellants, 
Fry,  Tullock  and  Adams,  continued  to  hold  the  title  to  the 
land  acquired  in  their  names  until  disposed  of  by  direction 
of  the  people  whose  interests  they  represented. 

It  appears  that  the  portion  of  the  land  remaining  unsold 
in  the  year  1890,  excepting  two  or  three  acres  thereof, 
theretofore  used  as  a  cemetary,  was  uneven,  rocky  and  un- 
suitable for  burial  purposes,  or  general  business  purposes. 
A  village  had  grown  up  near  the  wharf  or  landing,  and  ad- 
joining the  cemetery.  And  the  trustees  deemed  it  advisable 
to  dispose  of  the  balance  of  the  property  held  by  them,  and 
to  remove  the  old  cemetery  to  another  and  more  eligible 
site.  A  meeting  of  the  original  contributors  was  accord- 
ingly held  at  which  the  proposition  to  sell  the  remaining 
land,  and  to  buy  other  property  for  a  burying  ground,  was 
presented.  The  plan  advanced  by  those  favoring  the  sale 
was  to  secure  other  ground  favorably  situated  and  adapted 
to  the  purpose,  and  to  remove  the  bodies  interred  in  the  old 
cemeter}^  to  the  new  one  without  any  expense  to  the  rela- 
tives of  those  buried  there,  and  to  give  to  each  subscriber 
to  the  original  fund  a  lot  in  the  new  cemetery,  in  lieu  of 
his  interest  in  the  old  one.  A  majority  of  those  assembled 
at  the  meeting  voted  to  sell,  and  the  trustees  accordingly 
sold  and  conveyed  the  property  in  controversy  to  appellants 
Harrison -and  Harrison,  for  the  sum  of  $500,  which  was 
paid  on  the  delivery  of  the  deed.  No  larger  sum  was  of- 
fered, and  we  think  the  property  could  not,  at  the  time, 
have  l)een  sold  for  more  than  that  sum.  With  ^135  of 
the  proceeds  of  the  sale,  the  trustees  purchased  other 
ground  in  every  way  adapted  to  the  purposes  of  a  ceme- 
tery, about  five  eighths  of  a  mile  distant,  caused  it  to  be 
regularly  laid  off  and  platted,  and  conveyed  the  same  to  a 
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corporation  organized  for  the  purpose  of  receiving  and  con- 
trolling it.  The  remainder  of  the  money  received  from 
the  sale  was  deposited  in  bank  by  the  trustees  to  be  used 
in  improving  and  embellishing  the  grounds. 

The  respondents  claim  that  this  action  of  the  trustees  was 
a  violation  of  their  trust,  and  a  perversion  of  the  trust  prop- 
erty from  the  purposes  for  which  it  was  intended.  The 
learned  judge  who  tried  the  cause  came  to  this  conclusion, 
and  accordingly  decrelsd  a  cancellation  of  the  deed  to  the 
Harrisons.  In  this  we  think  he  erred.  In  all  of  the  great 
mass  of  testimony  in  the  record  we  see  nothing  suggestive 
of  bad  faith,  or  unfairness,  on  the  part  of  these  appellants 
who  acted  as  trustees.  If  any  one  object,  among  the  many 
claimed  by  those  who  contributed  towards  the  original  pur- 
chase price,  for  which  this  land  was  acquired  is  shown  by 
the  testimony,  it  is  that  it  was  to  be  used  for  cemetery  pur- 
poses. For  that  purpose  the  land  was  sold,  and  to  that  use 
the  proceeds  of  the  sale  have  been  devoted.  Every  one  who 
desires  can  select  a  lot  in  the  new  cemetery,  and  several 
of  the  contributors  have  already  done  so,  ''without  money 
and  without  price."  And,  besides,  the  testimony  shows 
that  no  one  ever  called  in  question  the  power  of  the  meet- 
ing to  authorize  the  sale  until  after  the  result  of  the  vote 
upon  the  question  had  been  ascertained.  Conceding  that 
this  property  was  impressed  with  a  trust,  we  think  the  trust 
has  l)een  executed  in  accoixlance  with  the  expressed  will  of 
the  cestuis  (/ue  trust.  There  is  no  force  in  the  objection 
that  the  meeting  was  not  properly  called.  Notice  was  sent 
out,  in  the  usual  way,  by  postal  card,  by  request  of  one  of 
the  trustees,  and  the  fact,  if  it  be  a  fact,  that  the  object  of  the 
the  meeting  was  not  expressed,  cannot  invalidate  what  was 
there  done. 

We  need  not  now  determine  whether  or  not  the  grantees 
of  the  premises  in  question  will  have  the  right  to  remove 
therefrom  the  bodies  now  buried  there  without  the  consent 
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of  relatives  or  friends,  as  that  question  is  not  now  before  us. 
Nor  need  we  decide  the  question  urged  by  appellants,  that 
the  court  erred  in  setting  aside  the  judgment  rendered  in  a 
former  trial  of  this  action,  as  the  judgment,  in  our  view  of 
of  the  case,  must  be  reversed  on  the  merits. 

The  judgment  is  reversed,  and  the  cause  dismissed  at 
the  cost  of  the  respondents. 

ficoTT,  HoYT,  Dunbar  and  Stiles,  JJ., concur. 


[No.  582.    Decided  November  30, 1892.] 

Thomas  F.  Kennedy,  Respondent^  v.  R.  W.  Derrickson 

AND  E.  L.  Sawyer,  Appellants. 

APPEAL — MOTION  FOR  NEW  TRIAL  —  SETTLEMENT  OP  STATEMENT 
—  TIME  OF  NOTICE  —  SUFFICIENCY  OF  FINDINGS  —  WHEN  QUES- 
TION RAISED  —  VENUE. 

A  motion  for  a  new  trial  in  the  court  below  is  not  necessary  in 
order  to  ^ive  validity  to  an  appeal. 

Where  a  judgment  appealed  from  is  rendered  pursuant  to  a  de- 
cision of  the  cause  by  the  judge  at  chambers,  the  time  for  giving 
notice  of  the  settlement  of  a  statement  of  facts  does  not  begin  to 
run  until  notice  of  the  judgment  has  been  given  the  defeated  party. 

Under  Code  Proc,  §§161, 162,  where  suit  is  commenced  in  one 
county  and  service  had  upon  defendant  there,  he 'may,  upon  filing 
an  affidavit  of  merits  and  showing  that  he  is  a  resident  of  another 
county,  have  the  place  of  trial  changed  to  the  county  of  his  resi- 
dence. 

The  insufficiency  of  the  findings  of  fact  made  by  the  court  below 
to  sustain  the  judgment  may  be  raised  for  the  first' time  in  the  ap- 
pellate court,  when  by  the  action  of  the  lower  court  and  of  the  re- 
spondent no  opportunity  was  given  the  appellants  to  move  against 
the  findings  in  the  regular  manner. 

Appeal  from  Superior  Courts  Leiois  County. 

Orfjwley  (&  Sullivan^  for  appellants. 
Reynolds  c6  Stewart^  for  respondent. 
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The  opinion  of  the  court  was  delivered  by 

HoYT,  J. — Respondent  moves  the  court  to  dismiss  the 
appeal  because  no  motion  for  a  new  trial  was  given  in  the 
court  below.  This  motion  was  not  included  in  the  brief, 
but  notice  thereof  was,  and  although  this  was  not  a  tech- 
nical compliance  with  the  rules  of  this  court,  yet  we  think, 
under  the  circumstances  of  this  case,  such  notice,  together 
with  the  actual  filing  and  serving  of  the  proper  motion, 
was  a  substantial  compliance  therewith.  The  motion,  how- 
ever, must  be  denied.  This  court  has  held  that  an  appeal 
will  lie  in  a  case  in  which  no  motion  for  a  new  trial  has 
been  interposed  in  the  court  below.  The  only  effect  which 
the  failure  to  make  such  motion  can  have  upon  the  pro- 
ceedings in  this  court  is,  to  limit  the  questions  which  may 
be  properly  presented  here. 

Respondent  also  moves  to  strike  the  statement  of  facts 
because  the  same  was  not  filed,  and  notice  of  settlement 
thereof  given,  within  thirty  days  after  the  entry  of  judg- 
ment as  required  by  the  statute.  The  judgment  appealed 
from  was  rendered  pursuant  to  a  decision  of  the  cause  by 
the  judge  at  chambers,  and  no  notice  of  such  decision  or  of 
the  rendition  of  the  judgment  was  served  upon  the  appel- 
lants until  February  28th,  and  the  statement  and  notice  of 
settlement  thei'eof  was  duly  given  March  9th.  We  think 
the  notice  was  in  time.  For  the  purposes  of  the  settle- 
ment of  the  statement  the  judgment  should  not  be  consid- 
ered as  rendered  until  notice  thereof  had  been  given  to  the 
defeated  party.  The  motion  to  strike  the  statement  must 
be  denied. 

This  action  was  commenced  in  Lewis  county,  and  service 
of  process  was  had  upon  one  of  the  defendants  in  that 
county.  At  the  time  defendants  appeared  in  said  action 
they  filed  an  aflSdavit  of  merits  and  a  showing  that  neither 
of  said  defendants  resided  in  said  county  of  Lewis,  but 
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both  were  residents  of  the  county  of  Pierce,  and  thereupon 
demanded  that  the  trial  of  said  cause  be  had  in  the  proper 
county,  to  wit,  the  county  of  Pierce.  The  court  denied 
the  application,  and  this  ruling  is  the  first  error  relied  upon 
by  the  appellants.  Its  decision  depends  upon  the  construc- 
tion to  be  given  to  §§  161,  162,  Code  Proc.  These  sections 
are  as  follows: 

^^Seg.  161.  In  all  other  cases  the  action  must  be  tried 
in  the  county  in  which  the  defendants,  or  some  of  them, 
reside  at  the  time  of  the  commencement  of  the  action,  or 
may  be  served  with  process,  subject,  however,  to  the  power 
of  the  court  to  change  the  place  of  trial,  as  provided  in 
sections  one  hundred  and  sixty-two  and  one  hundred  and 
sixty-three  of  this  code. 

"Sec.  162.  If  the  county  in  which  the  action  is  com- 
menced is  not.  the  proper  county  for  the  trial  thereof,  the 
action  may,  notwithstanding,  be  tried  therein,  unless  the 
defendant,  at  the  time  he  appears  and  demurs  or  answers, 
files  an  affidavit  of  merits,  and  demands  that  the  trial  be 
had  in  the  proper  county. ' ' 

It  is  claimed  on  the  part  of  the  respondent  that  one  of 
the  defendants  having  been  served  in  the  county  of  Lewis, 
the  case  is  brought  directly  within  the  provisions  of  said 
.§161.  On  the  other  hand  it  is  claimed  that  said  §161 
provides  for  two  classes  of  defendants,  one  of  which  is  all 
those  having  a  place  of  residence  in  some  county  within 
this  state,  and  the  other,  all  those  who  are  not  residents  of 
the  state.  We  think  the  second  contention  is  the  true  one. 
A  careful  reading  of  the  section  satisfies  us  that  the  legisla- 
ture could  have  intended  nothing  else.  It  is  true  that  the 
construction  contended  for  by  the  appellants  seems  to  be 
against  the  plain  reading  of  the  section,  but  this  seeming 
conflict  disappears  upon  a  critical  examination  of  the  lan- 
guage used,  in  the  light  of  the  object  to  be  accomplished. 

Under  this  legislation  a  resident  of  any  county  in  this 
state  was  given  the  right  to  have  actions  against  him  tried 
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in  his  home  county  if  he  never  went  outside  of  the  limits 
thereof.  But  if  the  contention  of  respondent  is  trae,  he 
lost  such  right  the  moment  he  stepped  outside  the  border 
line  of  his  county.  Is  it  reasonable  to  suppose  that  the 
legislature  could  have  intended  to  thus  discriminate  in  favor 
of  those  who  stay  at  home  as  against  those  who  sometimes 
go  outside  of  the  county  in  which  they  reside  i  We  think 
not.  The  legislature  would  desire  to  place  all  residents  of 
the  state  upon  the  same  footing,  and  would  not  provide 
that  one  who  had  incurred  a  liability  must  be  sought  in  the 
county  of  his  residence,  while  another,  having  incurred  a 
similar  liability,  could  be  required  to  go  elsewhere  to  liti- 
gate the  same.  It  could  never  have  intended  that  the  rights 
of  two  neighboring  residents  of  a  county  should  be  so  un- 
equal simply  from  the  fact  that  one  always  stayed  at  home, 
and  the  other  sometimes  went  outnide  the  limits  of  the 
county.  Before  we  can  find  that  the  legislature  intended 
thus  to  oflfer  a  premium  to  the  one  who  never  goes  outside 
of  his  county,  such  language  must  be  used  that  no  other 
interpretation  is  possible.  Such  is  not  the  effect  of  the 
lansfuasre  used  in  the  section  under  consideration.  Even' 
word  of  it  can  be  given  force  by  holding,  as  we  have  above 
indicated,  that  two  classes  of  persons  were  intended  to  be 
reached  by  such  legislation,  one  of  said  classes  l)eing  com- 
posed of  residents  of  this  stiite,  and  the  other  of  non-resi- 
dents. The  defendants,  then,  had  a  right  to  have  the  cause 
removed  to  Pierce  county  for  trial,  and  the  refusal  of  the 
court  to  gi*ant  their  motion  to  that  end  was  error;  nor  do 
we  think  that  they  waived  their  motion  in  that  reganl  by 
failing  to  renew  the  same  after  the  filing  of  plaintiff's 
amended  complaint. 

The  conclusion  to  which  we  have  come  as  to  this  error, 
presented  at  the  very  threshold  of  the  case,  makes  it  un- 
necessary for  us  to  discuss  at  length  the  other  alleged  er- 
rors.    We  desire  to  say,  however,  that  we  think  the  point 
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well  taken  that  there  were  no  such  findings  of  fact  by  the 
judge  as  would  support  a  judgment.  There  is  absolutely 
no  finding  as  to  the  various  issues  raised  by  the  pleadings 
other  than  the  statement  of  what  we  deem  simply  a  legal 
conclusion  that  the  defendants  are  indebted  to  the  plaintiff 
in  certain  amounts,  and  the  plaintiff  indebted  to  the  de- 
fendants in  certain  other  amounts,  and  that  the  difference 
between  them  is  so  much,  and  that  the  defendants  are  there- 
fore indebted  to  the  plaintiff  in  such  last  named  amount. 
Such  findings  are  clearly  insufficient  under  all  the  authori- 
ties upon  that  subject.  It  is  contended,  however,  on  the 
part  of  the  respondent  that  this  question  cannot  be  raised 
in  this  cause  because  such  findings  of  fact  were  not  moved 
against  in  the  court  below.  This  contention  would  doubt- 
less be  true  had  the  appellants  been  given  any  proper  op- 
[)ortunity  to  have  attacked  such  findings,  but  the  record 
discloses  that  they  were  given  no  such  opportunity.  The 
findings  of  fact  and  law  made  by  the  judge  at  chambers 
were  immediately  followed  by  the  entry  of  judgment.  No 
notice  either  of  such  findings  or  of  the  rendition  of  judg- 
ment was  given  to  or  served  upon  the  appellants.  Appel- 
lants C9uld  have,  perhaps,  by  a  motion  for  a  new  trial,  even 
after  the  entry  of  judgment,  have  indirectly  attacked  the 
findings  of  fact,  but  we  do  not  think  they  were  bound  to 
have  done  so.  A  motion  for  a  new  trial  under  ordinary  cir- 
cumstances comes  before  judgment,  and  by  such  motion  the 
verdict  of  a  jury  or  the  findings  of  a  court  in  a  case  tried 
without  a  jury,  and  not  the  judgment,  is  attacked,  and  since 
by  the  action  of  the  court  and  of  the  respondent,  no  oppor- 
tunity was  given  for  the  appellants  to  move  against  the 
iimlings  of  fact  in  the  ordinary  and  regular  manner,  we  do 
not  think  they  were  bound  to  move  at  all  in  the  court  be- 
low, but  could  come  here  and  raise  the  question. 

As  there  must  be  a  re-trial,  we  shall  not  attempt  to  dis- 
cuss the  evidence  in  th#  case  to  determine  whether  or  not 
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the  proper  conclusions  were  drawn  therefrom  by  the  lower 
court.  The  judgment  must  be  revei'sed,  and  the  cause  re- 
manded for  a  new  trial  in  accordance  with  this  opinion. 

Anders,  C.  J.,  and  Scott,  J.,  concur. 

Stiles,  J. — I  concur  in  the  result,  excepting  that  I  do 
not  agree  that  there  should  be  a  change  of  the  place  of 
trial. 

Dunbar,  J.,  concurs. 


[  No.  587.    Decided  November  ao,  1892.] 

The  Mount  Tacoma  Manufacturing  Company,  Appd- 
lant^  V.  August  Cultum,  J.  W.  Kennedy  and  Marie 
H.  Kennedy,  Reymiderda. 

mechanics*  liens— foreclosure— sufficiency  of  lien  notice. 

A  lien  notice  which  states  that  a  lien  is  claimed  "upon  that  cer- 
tain wooden  frame  building  situated  upon  the  southeast  corner  of 
North  Tenth  and  J  street,  upon  lot  No.  12  in  block  No.  4016v  city  of 
Tacoma,"  will  not  sustain  an  action  to  foreclose  a  lien  for  materials 
furnished  in  the  construction  of  a  dwelling  house  on  lots  one  and 
two  in  block  No.  3919. 

Appeal  from  Superim'  Courts  Pierce  County, 

Oroioley  cfe  Stdlivan^  and  Judson  dc  Sharpstei^^  for  ap- 
pellant. 

Stcmton  Warburton^  and  J.  C.  Stallcup^  for  respondents. 

The  opinion  of  the  court  was  delivered  by 

DuNBAK,  J. — This  action  was  brought  to  foreclose  a 
lien  for  materials  furnished  in  the  construction  of  a  dwell- 
ing house,  alleged  to  be  built  on  Idts  one  and  two,  in  block 
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number  3919,  in  the  city  of  Tacoma.  The  statement  of 
facts  show  that  the  lien  notice  was  as  follows:  ^^  Claims  a 
lien  upon  that  certain  wooden  frame  building  situated  upon 
the  southeast  corner  of  North  Tenth  and  J  street,  upon  lot 
No.  12,  in  block  No.  4016,  city  of  Tacoma;"  and  that  no 
other  description  is  contained  in  said  lien  claim.  These 
facts  being  pleaded  in  the  answer,  the  plaintiff  demurred  to 
the  answer  on  the  ground  that  it  did  not  state  facts  suffi- 
cient to  constitute  a  defense.  Demurrer  was  overruled, 
and  plaintiff  appeals  to  this  court.  So  that  the  sole  ques- 
tion to  consider  is  the  sufficiency  of  the  lien  notice. 

The  only  logical  theory  upon  which  this  action  can  be 
sustained  is  the  theory  that  there  is  no  virtue  whatever  in 
the  description  of  a  lien  notice,  for  there  is  nothing  in  this 
notice  to  lead  one  to  the  premises  sought  to  be  foreclosed, 
either  in  the  amount  of  land,  the  number  of  the  lot  or  block, 
or  the  point  at  the  junction  of  the  streets  mentioned,  but 
everything  to  lead  them  in  another  direction.      It  is  not  a 
case  of  insufficiency  of  description,  but  the  statement  in  the 
lien  notice  flatly  contradicts  the  statement  of  the  complaint. 
No  reconciliation  is  possible.     Had  the  notice  stated  that 
the  property  was 'situated  on  one  of  the  four  corners  of 
North  Tenth  and  J  streets,  that  would  have  been  some 
guidance,  though  rather  indefinite;  but  it  averS  that  it  is 
situated  on  the  southeast  comer,  which  would  lead  a  per- 
son trying  to  locate  the  land  to  block  3920,  if  we  under- 
stand the  accompanying  plat.     If  he  were  to  be  guided  by 
the  plain  instruction  of  the  notice,  he  would  be  justified  in 
concluding  that  it  was  lot  12,  in  block  4019,  and  this  idea 
would    be  strengthened    by  the  further  assertion  in  the 
notice  that  he  claims  a  lien  upon  said  lot,  there  being,  ac- 
cording to  the  complaint,  a  lien  claimed  only  on  one  lot, 
while,  according  to  the  complaint,  the  building  occupies 
two  lots,  neither  one  of  which  is  the  lot  described.     Neither 
prong  of  this  description  would  lead  a  person  to  lots  one 
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and  two,  in  block  number  3919,  but  on  the  contrary  the 
fact  that  the  lien  was  claimed  only  on  one  lot  would  justify 
any  one  in  coming  to  a  conclusion  that  the  building  occu- 
pying two  lots  was  not  meant. 

We  think  no  notice  so  absolutely  misle^ing  as  this  one 
has  been  sustained,  and  if  it  has,  under  the  decision  of  this 
court  in  Warren  v.  Quade^  3  Wash.  760  (29  Pac.  Eep. 
827),  and  Young  v,  Sowdl^  amie^  p.  239,  the  authority  could 
not  be  followed. 

The  judgment  is  affirmed. 

Anders,  C.  J.,  and  Stiles,  Scott  and  Hoyt,  JJ.,  con- 
cur. 


[  No.  628.    Decided  November  90, 1892.] 

John  A.  Parker,  Respondent^  y ,  Mathias  Esch,  Mary 
EscH,  AND  Brigetta  Weiler,  08  guardian  of  Anna 
Catharine  Ault^  Appellants. 

APPEAL  —  STATEMENT  OP  FACTS  — ATTORNEY  AND  CLIENT  —  RETEN- 
TION OF  CLIENT'S  PROPERTY  —  ACTION  TO  RECOVER  —  SPECIAL 
CONTRACT  FOR  COMPENSATION  —  BURDEN  OF  PROOF. 

A  statement  of  facts  will  not  be  stricken  from  the  record  on  the 
ground  that  it  does  not  contain  all  the  facts,  when  the  respondent 
had  due  notice  of  the  intention  to  settle  the  statement  of  facts  by 
setting  out  the  testimony  of  a  certain  witness  in  full,  and  then  say- 
ing that  the  testimony  of  other  witnesses  was  substantially  the 
same,  and  no  objection  thereto  was  made  by  him  at  the  time  of  set- 
tlement. 

Where  money  and  notes  secured  by  mortgage  have  been  received 
by  an  attorney  in  settlement  of  a  client's  claim,  one  of  the  notes  be- 
ing made  payable  to  the  attorney,  the  whole  property  so  received 
belongs,  in  the  absence  of  some  special  agreement,  to  the  clieDt; 
and  the  client  may  intervene  in  a  foreclosure  suit  brought  by  the 
attorney  and  secure  a  decree  that  the  mortgage  be  foreclosed  for 
her  use  and  benefit. 
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In  an  action  by  a  client  to  recover  from  an  attorney  a  portion  of 
the  proceeds  of  a  collection,  which  the  attorney  retained  under  an 
alleged  contract  that  he  was  to  have  half  of  what  was  collected,  the 
burden  of  proof  is  upon  the  attorney  to  establish  the  contract,  and 
where  the  only  evidence  to  support  the  contract  is  that  of  the  attor- 
ney, which  is  directly  contradicted  by  that  of  the  client,  whose  tes- 
timony is  confirmed  by  that  of  two  other  witnesses,  the  fair  pre- 
ponderance of  the  testimony  is  in  the  client's  favor. 

Appeal  from  Superior  Courts  Pierce  County. 

Heili^  cfe  Hartman^  for  appellants. 
John  P,  Reed^  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

Hoyt,  J. — The  motion  to  strike  the  statement  of  facts 
and  dismiss  the  appeal,  made  by  respondent,  must  be  de- 
nied. The  certificate,  we  think,  fully  complies  with  the 
requirements  of  the  statute  as  heretofore  construed  by  this 
court,  and  we  are  unable  to  agree  with  the  contention  of 
respondent,  that  the  action  of  the  court  in  settling  the  state- 
ment of  facts  by  setting  out  the  testimony  of  a  certain  wit- 
ness in  full,  and  then  saying  that  the  testimony  of  other 
witnesses  was  substantially  the  same,  is  such  a  departure 
from  the  requirements  of  the  statute  as  will  warrant  us  in 
striking  the  statement.  It  is  doubtless  true  that  either 
party  had  the  right  to  have  the  testimony  of  all  the  wit- 
nesses as  fully  set  out  in  the  statement  of  facts  as  it  was 
given  in  the  court  below,  but  when  the  respondent  had  due 
notice  of  the  intention  of  the  appellant  to  have  the  state- 
ment shortened,  as  was  done  in  this  case,  and  did  not  object 
thereto  at  the  time  of  the  settlement,  he  must  be  held  to 
have  consented  to  such  abridgment  of  the  statement.  This, 
of  course,  would  not  be  true  if  there  had  been  no  attempt 
made  to  set  out  substantially  all  the  facts  and  testimony 
which  were  before  the  trial  court.  Under  the  circum- 
stances presented  by  this  record  we  think  the  respondent 
is  not  in  a  condition  to  have  the  statement  stricken  solely 
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for  the  reason  that  the  testimony  of  these  witnesses  is  not 
set  out  at  length. 

Respondent,  as  plaintiff,  brought  an  action  to  foreclose  a 
certain  mortgage.     The  appellant  was  allowed  by  the  court 
below  to  intervene,  and  filed  her  complaint  in  intervention, 
and  sought  to  have  the  mortgage  declared  to  be  her  prop- 
erty, and  the  plaintiff  decreed  to  hold  the  same  in  trust  for 
her  use  and   benefit.     Issues  were  duly  made  upon  this 
complaint  in  intervention,  and  the  cause  regularly  heard, 
and  a  decree  rendered  dismissing  the  complaint  in  interven- 
tion, and  foreclosing  the  mortgage  in  favor  of  the  plaintiff. 
The  mortgage  in  question  was  given  by  the  maker  thereof 
in  part  settlement  of  a  claim  which  the  intervenor  had 
against  him.     Such  claim  was  for  something  over  two 
thousand  dollars,  and  was  placed  in  the  hands  of  the  plaintr 
iff  by  the  intervenor  for  collection,  and  was  compromised 
for  the  sum  of  nineteen  hundred  dollars,  fifteen  hundred 
dollars  of  which  was  to  be  paid  by  the  execution  of  two 
mortgages,  one  for  one  thousand  dollars,  and  one  for  five 
hundred  dollara,  and  four  hundred  dollars  was  to  be  paid 
in  money.     The  money  was  paid  to  the  plaintiff.     The 
mortgage  for  one  thousand  dollars  was  executed  to  the  in- 
tervenor, and  the  mortgage  in  question  in  this  action  to  the 
plaintiff,  and  both  of  them  were  delivered  to  him.     This 
being  the  state  of  facts,  it  follows  that,  prima  facie^  both 
of  said  mortgages  and  the  said  four  hundred  dollars,  when 
received  by  the  plaintiff,  were,  so  received  by  him  for  the 
intervenor,  and  as  her  property.     This  is  so  evident  that 
it  needs  no  argument  to  establish  the  fact.     The  entire 
claim  was  that  of  the  intervenor,  and  it  would  follow  as  a 
matter  of  course,  until  the  contrary  was  made  to  appear, 
that  whatever  was  paid  in  settlement  thereof  was  so  paid 
for  her  use  and  benefit,  and  at  once  became  her  property. 

The  plaintiff  would  have  a  claim  for  services  growing 
out  of  the  settlement  of  the  account,  but  such  claim  would 
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be  a  personal  one  against  the  intervenor,  and  virould  not  at 
all  affect  the  question  of  the  title  to  the  money  or  property 
received  by  bim  in  such  settlement.  The  utmost  use  which 
he  could  make  of  the  money  and  property  so  received  would 
be  to  retain  possession  thereof  by  virtue  of  his  lien  thereon 
for  such  services  until  the  same  had  been  paid  for  by  the 
intervenor.  Plaintiff,  to  meet  this  contingency,  offered 
proof  tending  to  show  that  at  the  time  he  took  the  claim 
for  collection  it  was  agreed  between  him  and  said  inter- 
venor that  he  should  have  half  of  what  he  collected.  If  this 
claim  on  the  part  of  the  plaintiff  is  sustained  by  the  proofs, 
it  is  possible  that  the  decree  of  the  trial  court  can  be  allowed 
to  stand.  If  it  cannot  be  so  sustained,  that  part  of  the  decree 
dismissing  intervener's  complaint  must  be  reversed,  for,  as 
'  we  have  seeQ,  in  the  absence  of  some  special  agreement,  the 
property  received  in  the  settlement  would  be  that  of  the  in- 
tervenor, and  even  although  the  services  of  the  plaintiff  had 
not  been  fully  paid  for,  that  fact  would  not  transfer  the 
title  of  the  property  from  the  intervenor  to  him.  Hence, 
all  the  investigation  of  the  lower  court  as  to  what  was  the 
reasonable  value  of  the  services  of  the  plaintiff,  in  the  ab- 
sence of  any  contract  in  relation  thereto,  was  out  of  place 
under  the  pleadings  in  the  action,  and  can  have  no  force  in 
aid  of  the  decree  therein  rendered. 

The  only  question,  then,  which  it  is  necessary  for  us  to 
decide  here  is,  as  to  whether  or  not  the  plaintiff  established 
the  said  alleged  special  contract  set  up  by  him.  The  only 
proof  offered  by  plaintiff  to  establish  this  agreement  was 
his  own  testimony,  and  on  the  part  of  the  intervenor  there 
was  introduced  her  own  testimony  directly  contradicting 
that  of  the  plaintiff  in  regard  to  the  said  alleged  special 
agreement,  and  in  addition  thereto  there  was  the  testimony 
of  two  witnesses  to  statements  made  by  the  plaintiff  at  or 
Dear  the  time  of  the  settlement  which  tended  very  strongly 
to   contradict  the  direct   testimony  of  the  plaintiff,  and 
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equally  strongly  to  confirm  that  of  the  inter venor.  Under 
these  circumstances  we  are  compelled  to  find  that  the  special 
contract  was  not  established  by  the  proofs.  The  intervenor 
seems  to  have  a  fair  pi-eponderance  of  the  testimony  in  her 
favor.  But  the  burden  of  proof  was  not  upon  her  to  neg- 
ative the  making  of  such  special  agreement;  it  was  upon 
the  plaintiff  to  affirmatively  establish  the  same.  And  to  us 
it  seems  clear  that  he  has  not  done  so.  Especially  is  this 
true  when  to  take  into  account  the  fact  that  this  alleged 
agreement  was  between  an  attorney  and  client,  and  the  cir- 
cumstances were  such  that  the  making  thereof  could  only 
be  found  upon  clear  proof. 

Beside,  even  if  the  special  agreement  was  entered  into  as 
testified  to  by  plaintiff,  it  is  very  doubtful  whether  that 
alone  would  have  authorized  the  plaintiff  to  have  taken 
this  mortgage  in  his  own  name  and  claimed  it  as  his  prop- 
erty, together  with  the  four  hundred  dollars  in  cash,  and 
to  have  turned  over  to  the  intervenor  only  the  one  thou- 
sand dollar  mortgage.  Even  in  the  light  of  the  agreement 
claimed  by  the  plaintiff,  good  faith  demanded  that  he  should 
have  fully  disclosed  to  the  intervenor  everything  that  he 
had  received  in  the  settlement  of  her  claim,  and  allowed 
her  with  full  knowledge  of  the  facts  to  have  participated 
with  him  in  the  division  thereof.  His  own  testimony  shows 
that  he  did  nothing  of  the  kind.  He  arbitrarily  set  aside 
for  her  use  the  one  thousand  dollar  mortgage,  and  told  her 
that  was  all  she  could  get,  and  did  not  at  all  disclose  to 
her  the  fact  that  he  had  received  in  addition  this  five  hun- 
dred dollar  mortgage  and  four  hundred  dollars  in  cash. 
It  may  well  be  supposed  that  a  woman  in  the  circumstances 
in  which  this  intervenor  was  placed,  as  shown  by  the  record, 
would  have  preferred  to  have  tjiken  the  smaller  mortgage 
and  the  four  hundred  dollars  in  cash  rather  than  to  have 
taken  the  mortgage  which  was  awarded  her.  All  the  acts 
of  the  plaintiff  tended  to  show  that  he  did  not  treat  the  in- 
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tervenor  as  a  lawyer  should  have  treated  a  client  of  the 
class  to  which  she  belonged.  On  the  whole  record  it  is 
clear  to  us  that  this  mortgage  should  be  held  to  be  the 
property  of  the  intervenor. 

The  decree  adjudging  otherwise  must  be  set  aside,  and 
the  cause  remanded  to  the  court  below  with  instructions  to 
enter  a  decree  foreclosing  the  mortgage  in  the  name  of  the 
plaintiff,  but  for  the  use  and  benefit  of  the  intervenor. 
Appellant  to  recover  costs  in  this  court. 

Anders,  C.  J.,  and  Scott,  Dunbar  and  Stilks,  JJ., 
concur. 


[  No.  650.    Decided  November  .30,  1892.1 

Whidby  Land  and   Development  Company,  Respond- 
ent^  V.  John  L.  Nye  et  al. ,  Appellants, 

APPEAL  —  STATEMENT    OP   FACTS  NECESSARY  —  VACATION   OF  JUDG- 
MENT—  PROCEDURE. 

Ad  appeal  from  an  order  denyiug  a  iDotion  to  vacate  a  judgment 
will  be  dismissed  where  the  aOidavits  and  other  papers  filed  upon 
the  motion  to  vacate  have  not  been  brought  to  the  supreme  court 
by  a  statement  of  facts  or  bill  of  exceptions. 

Semble,  That,  under  the  provisions  of  Code  Proc,  §g  1393-97,  re- 
lating to  the  procedure  in  proceedings  to  vacate  a  judgment,  the 
filing  of  affidavits  to  be  used  on  the  trial  is  not  permissible. 

Appeal  from  Superior  Courts  Leims  County, 

Oeorge  E.  Rlvodes^  for  appellants. 
Reynolds  i&  Stewart^  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

Anders,  C.  J. — This  is  an  appeal  from  an  order  of  the 
superior  court  of  Lewis  county  denying  a  motion  to  vacate 
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a  judgment  entered  in  favor  of  the  i*espondent  and  against 
the  appellants  in  the  above  entitled  action. 

The  respondent  moves  the  court  to  strike  from  the  tran- 
script the  affidavits  and  other  papers  iSled  in  the  lower 
court  in  this  proceeding,  and  to  dismiss  the  appeal,  for  the 
reason  that  the  same  are  not  properly  a  part  of  the  record 
in  this  court.  There  is  no  certified  statement  of  facts,  or 
bill  of  exceptions,  in  the  transcript,  and  there  is,  therefore, 
nothing  in  the  record  which  we  are  at  liberty  to  consider. 

And  it  may  be  well  here  to  observe  that  the  appellants 
in  this  case  entirely  overlooked  the  provisions  of  the  stat- 
ute relating  to  the  procedure  in  proceedings  of  this  char- 
acter. The  law  provides  that  when  a  party  seeks  to  vacate 
a  judgment,  he  must  file  a  petition  verified  by  affidavit, 
setting  forth  the  judgment,  the  facts  constituting  a  cause 
to  vacate  it,  and  the  facts  constituting  a  defense  to  the  ac- 
tion, if  the  party  applying  be  a  defendant.  In  such  pro- 
ceedings the  parties  are  brought  into  court  in  the  same 
way,  on  the  same  notice  as  to  time  and  mode  of  service,  and 
the  issues  are  tried  in  the  same  manner,  as  in  ordinary  ac- 
tions. The  facts  stated  in  the  petition  are  deemed  denied 
without  answer,  and  the  defendant  cannot  introduce  any 
new  cause,  and  the  cause  of  the  petition  is  alone  tried. 
Code  Proc,  §§  1393-97.  From  these  provisions  it  would 
seem  that  the  legislature  did  not  contemplate  the  filing  of 
affidavits  to  be  used  on  the  trial  in  these  causes,  and  we 
are,  therefore,  of  the  opinion  that  they  should  generally  be 
excluded.  But  if  permissible  at  all,  to  be  available  on  ap- 
peal, they  should  be  properly  incorporated  in  a  bill  of  ex- 
ceptions. Spokane  Falls  v,  Chirry^  2  Wash.  541  (27  Pac. 
Rep.  477). 

The  appeal  is  dismissed. 

Scott,  Dunbar,  Stiles  and  Hoyt,  JJ.,  concur. 
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[  No.  706.    Decided  December  1. 1892.] 

W.  C.  Wilson,  Appellant^  v.  Robert  Beyers,  Respondent, 

ANIMALS  —  RUNNING  AT  LARGE  —  IMPOUNDING — NOTICE  TO  OWNER 
—  POWERS  OP  CITY  OF  FOURTH  CLASS. 

The  rights  of  a  municipal  corporation  to  restrain  cattle  from 
running  at  large,  under  the  provisions  of  an  ordinance  passed  in 
conformity  with  the  grant  of  such  power  by  the  legislature,  is  a 
valid  exercise  of  police  power,  and  does  not  violate  any  constitu- 
tional provision. 

Proceedings  under  an  ordinance  providing  for  the  impounding 
of  cattle  running  at  large  are  proceedings  in  rem,  and  constructive 
service  by  publication  is  sufficient  to  give  validity  to  the  sale  of  the 
cattle,  without  personal  notice  being  served  on  the  owner. 

Under  the  act  of  March  27,  1890,  municipal  corporations  are  di- 
vided into  four  classes,  and  their  organization,  classification,  incor- 
poi*ation  and  powers  are  all  provided  for  in  said  act.  The  same 
general  powers  are  granted  to  cities  and  towns  of  the  third  and 
fourth  class  as  to  cities  of  the  second  class,  but  many  powers  are 
granted  to  large  cities  which  are  not  granted  to  the  smaller  ones. 
The  statute  expressly  confers  on  cities  of  the  second  and  third 
class  power  to  prevent  and  regulate  the  running  at  large  of  do- 
mestic animals  within  the  city  limits,  while  this  power  is  not  speci- 
fied in  the  specific  grants  of  power  to  cities  of  the  fourth  class. 
Held^  That  the  provisions  of  the  act  must  be  construed  together, 
and  that  it  was  not  the  intention  of  the  legislature  to  confer  upon 
cities  of  the  fourth  class  by  implication  the  power  to  prevent  the 
running  at  large  of  animals. 

Appeal  from  Superior  Courts  Dimglas  County. 

George  Bradley^  for  appellant. 
Pendergast  c&  Malloy^  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

Dunbar,  J. — This  cause  was  submitted  to  the  court  on 
an  agreed  statement  of  facts  which  involved  the  validity 
of  a  certain  town  ordinance  of  the  town  of  Waterville  (a 
town  of  the  fourth  class),  providing  for  the  impounding 
and  sale  of  cattle  running  at  large  upon  the  public  streets 
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of  said  town.  PlaintiflF  brought  his  action  in  replevin  for 
certain  cattle  sold  by  defendant,  and  said  to  be  unlawfully 
detained  by  respondent,  who,  as  city  marshal  of  said  town 
of  Waterville,  seized  the  cattle  under  the  provisions  of 
said  ordinance.  Defendant  moved  for  judgment  upon  the 
agreed  facts,  and  judgment  was  rendered  upon  said  motion 
in  his  favor,  and  plaintiff  appeals. 

The  contention  of  the  appellant  is  that  the  ordinance  in 
question  is  void  for  two  reasons:  (1)  That  it  is  in  viola- 
tion of  §  3,  art.  1  of  the  Constitution  of  the  State  of  Wash- 
ington. (2)  That  said  ordinance  is  invalid  because  the 
said  town  had  no  authority  under  the  statute  to  pass  it. 

So  far  as  the  first  proposition  is  concerned,  there  can  be 
no  doubt  that  the  overwhelming  weight  of  authority  is  op- 
posed to  the  contention  of  appellant,  and  that  the  right  to 
restrain  cattle  from  running  at  large,  under  the  provisions 
of  the  ordinance  passed  in  conformity  with  the  grant  of 
such  power  by  the  legislature  is  a  valid  exercise  of  police 
power,  and  is  not  violative  of  any  constitutional  provision. 
Such  power  has  been  conferred  on  municipal  corporations 
from  time  immemorial,  and  is  founded  on  public  necessity, 
protection  of  public  health,  safety  and  comfort;  and  but 
few   courts   have   questioned   its   validity.      There    have 
been  many  contentions  over  the  reasonableness  or  unrea- 
sonableness of  the  notice  given  by  the  provisions  of  the 
ordinance,  and  many  decisions  holding  the  notice  unreason- 
able, but  they  did  not  go  to  the  right  of  the  city  to  pass  an 
ordinance  of  this  character.     In  other  cases  the  ordinance 
provided  for  the  collection  of  the  damages  which  the  stock 
may  have  done,  and  some  courts  have  decided  that  the 
question  of  damages  should  be  submitted  to  a  jury.      This 
was  the  question  decided  in  Bullock  v.  GeonMe^  46  111.  218, 
cited  by  appellant.      In  Willis  v.  Legris^  45  111.  289,  cited 
by  appellant  on  this  point,  the  question  of  a  penalty  was 
involved,  which  is  not  involved  in  the  case-  at  bar. 
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Sustaining  the  validity  of  this  and  kindred  ordinances, 
we  cite:  Dillon  on  Municipal  Corporations  (4th  ed.), 
§§308,  350;  Cooley  on  Const. Lim.,§  588;  McKee  v.McKee, 
8  B.  Mon.  433;  Jarman  v.  Patterson^  7  T.  B.  Mon.  644; 
Brewer  v.  Mayor ^  etc.y  of  N.Y,^Z  Barb.  254;  MUhxiu  v. 
Sharp^  17  Barb.  435;  Van  Wormer  v.  Mayor  et  al,^  15 
Wend.  262;  Mayor^  etc.^  of  CarterviUe  v.  Lanham^  67  Ga. 
753;  Commonwealth  v.  Bean^  14  Gray,  52;  Brophy  v. 
Hyatt,  10  Col.  223;  Spitler  v.  Young,  63  Mo.  42;  Folmar 
V.  Curtis,  86  Ala.  354  ( 5  South.  Rep.  678 );  10  Am.  &  Eng. 
£nc.  of  Law,  187,  and  cases  cited. 

So  far  as  the  question  of  notice  is  concerned,  as  not  be- 
ing due  process  of  law,  proceedings  under  the  ordinance 
are  proceedings  in  rem.  It  is  only  the  property  that  is 
dealt  with;  no  personal  liability  attaches  to  the  owner,  and 
in  an  action  in  rem  constructive  service  by  publication  is 
sufficient  to  give  validity  to  the  judgment  obtained. 

The  second  proposition,  however,  is  more  troublesome. 
The  statute  does  not  in  express  terms  grant  the  power  to 
the  city  council  of  cities  of  the  fourth  class  to  pass  ordi- 
nances for  the  impounding  of  cattle  or  other  stock,  or  to 
restrain  them  from  running  at  large  within  the  city  limits. 
The  question  then  is,  has  this  p>ower  been  conferred  by 
necessary  implication^  As 'a  general  proposition  it  may 
be  said  that  the  city  corporation  is  an  inferior  body,  and 
has  no  other  powers  than  those  which  have  been  expressly 
delegated  to  it,  and  their  appropriate  incidents.  But  what 
the  appropriate  incidents  of  expressly  conferred  powers 
are,  is  a  question  exceedingly  difficult  to  determine,  and 
one  which  has  provoked  the  announcement  of  many  con- 
flicting opinions  by  the  courts;  and  the  text  writers,  while 
assuming  to  lay  down  rules  for  the  construction  of  the 
statutes  in  such  cases,  leave  the  meaning  of  the  rule  so 
clouded  as  to  render  it  of  little  assistlince  to  the  courts. 

»— 5  WA8H. 
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Thus,  in  Horr  &  Bemis  od  Municipal  Police  Ordinances, 
it  is  announced,  in  §  18,  as  follows: 

*'The  charter  or  statute  granting  powers  to  municipal 
corporations  usually  enumerates  those  which  may  be  exer- 
cised. It  is  a  general  rule  that  all  powers  not  mentioned 
in  the  enumeration,  and  not  incidental  to  those  enumerated, 
are  not  intended  to  be  included  in  the  grant.  All  other 
powers  are  impliedly  excluded." 

All  the  force  of  the  rule  of  constniction  thus  laid  down 
is,  however,  annulled  by  the  following  proviso: 

^^But  the  enumeration  of  special  cases  does  not,  unless 
the  intent  be  apparent,  exclude  the  implied  power  any  fur- 
ther than  necessarily  results  from  the  nature  of  the  special 
provisions. " 

These  oracular  announcements,  when  construed  together, 
contain  no  rule  of  construction  whatever. 

The  rule  of  strict  construction  against  the  corporation  is, 
however,  thus  laid  down  by  Judge  Dillon  in  his  work  on 
Municipal  Corporations,  §  89,  and  notes: 

"Corporate  power  being  delegated  must  be  strictly  con- 
strued and  plainly  conferred.  Whenever  a  genuine  doubt 
arises  as  to  the  right  to  exercise  a  certain  power,  it  must 
be  resolved  against  the  corporation,  and  in  favor  of  the 
general  public.  This  rule  is  most  strictly  observed  in  con- 
struing powers  that  may  lead  to  an  infringement  of  per- 
sonal or  property  rights." 

In  Smith  V.  Madison ,,  7  Ind.  86,  it  is  held  that  the  ap- 
plication of  the  above  rule  could  not  be  made  to  defeat  the 
right  to  exercise  powere  which  are  incidental  to  the  good 
government  of  the  community.  In  Oity  of  Waco  v,  PotoeU^ 
32  Tex.  258,  under  the  provisions  of  the  statute  granting 
to  a  city  government  general  control  over  the  streets,  sim- 
ilar to  the  provisions  of  our  statutes  relating  to  cities  of 
the  fourth  class,  it  was  held  that  such  power  authorized  the 
enactment  of  an  ordinance  for  the  impounding  of  cattle; 
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and  it  was  further  held  that  the  authority  to  pass  such  an 
ordinanoe  existed  not  only  under  the  general  powers  granted, 
but  by  reason  of  the  power  granting  control  of  the  public 
streets  to  the  city.  "The  right  of  individuals,"  said  the 
court,  "to  convert  the  public  streets  into  a  hog,  cow  or 
horse  ranch,  by  allowing  or  compelling  their  stock  to  run 
there,  cannot  exist  compatibly  with  the  right  of  the  board 
of  aldermen  to  control  the  same  streets.  The  two  rights 
are  inconsistent,  and  cannot  exist  together."  The  same 
doctrine  is  stated  in  several  other  cases.  While  other 
courts  have  gone  still  further,  and  held  that  under  a  gen- 
eral legislative  provision  that  "the  city  or  town  shall  have 
the  right  to  make  all  necessary  laws  not  repugnant  to  the 
laws  of  the  state,"  such  city  has  power  to  pass  ordinances 
to  restrain  cattle  from  running  at  large.  Commonwealth  v. 
Beariy  14  Gray,  52.  While  many  other  courts  have  held 
that  such  power  could  not  be  legally  implied.  Varden  v. 
Mount,  78  Ky.  86;  Collins  v.  Hatch,  18  Ohio,  623. 

It  is  pretty  well  conceded  by  the  authorities  that  the 
term  "general  welfare"  used  in  legislative  grants  of  power 
to  municipal  corporations  is  of  broader  scope,  and  confers 
greater  powers  on  corporations,  than  such  expressions  as 
"peace  and  good  order"  and  "peace  and  good  govern- 
ment," and  that  many  things  are  essential  to  the  public 
welfare  which  belong  neither  to  the  preservation  of  peace 
and  good  order,  nor  to  the  exercise  of  good  government. 
The  general  authority  conferred  by  our  statute  is  as  f ol 
lows: 

"To  make  all  such  ordinances,  by-laws,  rules,  regula- 
tions and  resolutions  not  inconsistent  with  the  constitution 
and  laws  of  the  State  of  Washington  as  may  be  deemed  ex- 
pedient to  maintain  the  peace,  good  government  and  well- 
fare  of  the  town,  and  its  trade,  commerce  and  manufactures, 
and  to  do  and  perform  any  and  all  other  acts  and  things 
necessary  or  proper  to  carry  out  the  provisions  of  this 
chapter. " 
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So  that  it  will  be  seen  that  the  statute  not  only  contains 
the  '* peace  and  good  government"  provision,  but  also  con- 
tains the  '* general  welfare"  provision,  for  the  word  "wel- 
fare" is  fully  as  comprehensive  as   the  term  "general 
welfare."     And  under  this  provision  we  might   be  con- 
strained to  give  it  the  liberal  construction  contended  for 
by  respondent,  v'^ere  we  called  upon  to  construe  the  powers 
granted  to  any  particular  city  independent  of  its  relations 
to  any  other  provisions  of  the  statute.     But  under  our  law 
cities  are  divided  into  four  classes,  and  their  organization, 
classification,  incorporation  and  powers  are  all  provided 
for  in  one  act,  and  to  arrive  at  the  intention  of  the  law 
makers  the  act  must  be  construed  together.      It  will  be  ob- 
served from  the  perusal  of  the  act  that  the  same  general 
powers  are  granted  to  cities  and  towns  of  the  third  and 
fourth  class  as  ai*e  granted  to  cities  of  the  second  class,  yet 
the  statute  expressly  confers  upon  cities  of  the  second  and 
third  class  power  to  prevent  and  regulate  the  running  at 
large  of  any  and  all  domestic  animals  \yithin  the  city  limits, 
while  this  power  is  not  specified  in  the  specific  grants  of 
power  to  cities  of  the  fourth  class.     It  also  appears  that 
many  other  powers  are  granted  to  large  cities  which  were 
not  granted  to  the  smaller  ones,  and  it  was  the  evident  in- 
tention of  the  legislature  to  confer  many  powers  on  the 
larger  cities  which  were  withheld  from  the  smaller  ones. 
Considering  the  act  together,  as  we  must,  we  must  con- 
clude that  this  provision  being  made  as  to  one  class  of  cities, 
and  not  as  to  the  other,  it  was  not  the  intention  of  the 
legislature  to  confer  the  power  by  implication,  and  that 
the  ordinance  is,  therefore,  invalid. 

The  judgment  is  reversed. 

Anders,  C.  J.,  and  Stiles,  Soott  and  Hoyt,  JJ.,  con- 
cur. 
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[No.  682.    Decided  December  2, 1892.] 

Moses  H.  Scott,  Appellant^  v.  John  McNeal  and  Au- 
gustine McNeal,  Respondents, 

EJECTMENT  —  PROBATE  JURISDICTION  —  FINDINCJS  —  ABSENCE. 

Under  the  laws  of  Washington  Territory,  Code  of  1881,  probate 
coarts  were  vested  with  jurisdiction  over  the  estates  of  deceased 
persons,  and  when  the  powers  of  such  courts  have  been  invoked  by 
a  petition  setting  forth  the  jurisdictional  facts,  among  others,  ab- 
sence of  a  party  for  more  than  seven  years,  and  that  there  is  no 
evidence  that  he  is  still  living,  the  court  is  warranted  in  finding 
that  he  is  dead,  and  in  ordering  administration  upon  his  estate. 

In  such  a  case,  the  supposed  deceased  person,  after  his  return  to 
this  state,  cannot,  as  against  an  innocent  purchaser  or  his  grantees, 
maintain  an  action  of  ejectment  to  recover  property  sold  under  a 
decree  of  the  probate  court. 

Appeal  froia  Superior  Courts  Thurston  County, 

This  was  an  action  of  ejectment  for  the  recovery  of  cer- 
tain real  estate,  brought  in  the  court  below  by  Moses  H. 
Scott,  plaintiff,  against  John  McNeal  and  Augustine  Mc- 
Neal, defendants.  The  complaint  was  in  the  ordinary  form. 
The  answer  of  defendants  admitted  the  title  to  the  land  in 
question  in  plaintiff  Scott  up  to  the  year  1888,  but  claimed 
that  they  had  purchased  this  land  from  one  Ward,  who  had 
bought  it  by  virtue  of  certain  probate  proceedings  had  in 
the  probate  court  for  Thurston  county,  in  the  year  1888. 
The  judgment  of  the  lower  court  and  the  supreme  court 
were  based  on  the  validity  of  certain  proceedings  taken 
and  had  in  such  probate  couit. 

The  petition  for  letters  of  administration,  notice  and 
service,  and  also  decree  appointing  administrator,  are  as 
follows: 
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In  the  Pr6ba;te  Court  in  and  for  the  County  of  Thurston^ 

Territory  of  Washington, 
In  the  Matter  of  the  Estate  of  Moses  H.  Scott,  Deceased. 
To  ike.  Honorable  M.  A.  Root,  Judge  of  the  above  Court: 

Mary  Scott,  your  petitioner,  respectfully  shows: 

1.  That  one  Moses  H.  Scott,  heretofore  a  resident  of  the 
above  named  county  and  territory,  mysteriously  disap- 
peared some  time  during  the  month  of  March,  A.  D.  1881, 
and  more  than  seven  years  ago. 

2.  That  careful  inquiry  made  by  relatives  and  friends  of 
said  Moses  H.  Scott  at  different  times  since  his  said  disap- 
pearance has  failed  to  give  any  trace  or  information  of  his 
whereabouts,  or  any  evidence  that  he  is  still  living. 

3.  That  your  petitioner  verily  believes  that  said  Moses 
H.  Scott  is  dead,  and  has  been  dead  from  the  time  of  his 
said  disappearance. 

4.  That  said  Moses  H.  Scott  was  neyer  married,  and 
left  no  last  will  or  testament  yet  heard  of. 

5.  That  said  Moses  H.  Scott  left  real  estate  in  his  own 
right,  in  Thurston  county,  Territory  of  Washington,  of  the 
value  of  six  hundred  dollars,  more  or  less. 

6.  That  the  heirs  of  said  Moses  H.  Scott,  to  the  best  of 
your  petitioner's  knowledge  and  belief,  are:  Samuel  Scott, 
aged  about  18  years;  Annie  Rebecca  Scott,  aged  about  16 
years,  and  Fannie  Elizabeth  Scott,  aged  about  14  years, 
the  three  living  children  of  a  deceased  brother  of  said 
Moses  H.  Scott. 

7.  That  your  petitioner  is  a  judgment  creditor  of  said 
Moses  H.  Scott,  and  holds  an  unsatisfied  judgment  against 
him. 

8.  That  R.  H.  Milroy,  of  Olympia,  Washington  Terri- 
tory, is  a  suitable  and  proper  person  to  act  as  adminiJ*- 
trator  of  the  estate  of  said  Moses  H.  Scott,  deceased. 

Wherefore,  your  petitioner  prays  that  letters  of  admin- 
istration upon  the  estate  of  Moses  H.  Scott,  deceased,  be 
issued  to  said  R.  H.  Milroy,  and  your  petitioner  will  ever 
pray,  etc.  Mary  Scott. 

State  of  California,      ) 
County  of  Santa  Clara,  f 

Mary  Scott,  being  by  me  first  duly  sworn,  upon  her 
outh  deposes  and  says:  That  she  is  the  petitioner  above 
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named;  that  she  has  read  the  foregoing  petition  and  knows 
the  contents  thereof,  and  believes  the  same  to  be  true. 

As  witness  my  hand  and  seal  of  Mary  Sc50tt. 

-    Subscribed  and  sworn  to  before  me  this  2d  day  of  April, 
1888.  H.  F.  DusEY,  Notary  Public, 

PROBATE  NOTICE. 
In  the  Prof}ate  Court  of  Thurston  County^  W.  T. 

Mary  Scott  having  filed  in  this  court  a  petition  praying 
for  the  appointment  of  R.  H.  Milroy  as  administrator  of 
the  estate  of  Moses  H.  Scott,  notice  is  hereby  given  that 
the  hearing  and  consideration  of  said  petition  has  been  fixed 
for  Friday,  April  20,  1888,  at  10  o'clock  a.  m.,  at  the  oflSce 
of  the  undersigned. 

April  7,  1888.  M.  A.  Root,  Probate  Judge. 

Territory  of  Washington,  ) 

County  of  Thurston.        f  "^ 

I,  V.  A.  Milroy,  being  first  duly  sworn,  on  oath  say  that 
1  am  a  citizen  of  the  Teri'itory  of  Washington,  above  the 
age  of  21  years,  not  interested  in  the  estate  of  Moses  H. 
Scott;  that  I  posted  three  copies  of  the  within  notice  in 
three  of  the  public  places  of  the  county  of  Thurston,  W.  T., 
as  by  law  required,  on  the  7th  day  of  April,  1888. 

V.  A.  Milroy. 

Subscribed  and  sworn  to  before  me  this  20th  day  of 
April,  1888.  George  M.  Savage, 

[notarial  seal.  ]  Notary  Public, 

In  the  Probate  Court  of  Thurston  County. 

In  the  Matter  of  the  Estate  of  Moses  H.  Scott. 

The  petition  of  Mary  Scott  for  the  appointment  of  R. 
H.  Milroy  as  administrator  of  the  above  named  estate 
coming  on  this  day  to  be  heard,  and  due  proof  having  been 
made  that  due  notice  of  said  hearing  had  been  posted  in 
three  public  places  as  required  by  law,  at  least  ten  days 
before  this  day;  George  M.  Savage  and  Francis  Henry 
giving  evidence  before  the  court,  and  it  duly  appearing 
that  said  Moses  H.  Scott  disappeared  over  seven  years  ago, 
and  that  since  said  time  nothing  has  been  heard  or  known 
of  him  by  his  relatives  and  acquaintances,  and  that  said 


312  SCOTT  V.  McNEAL. 


Statement  of  the  Case.  [5  Wash. 

relatives  and  acquaintaDoes  believe  him  to  be  dead,  and 
that  his  surroundings  when  last  seen  (about  eight  years 
ago)  and  the  circumstances  of  that  time  and  immediately 
and  shortly  afterwards  were  such  as  to  give  his  relatives 
and  acquaintances  the  belief  that  he  was  murdered  at  about 
that  time;  and  it  appearing  that  he  has  estate  in  this  county: 

Now,  therefore,  the  court  find  that  the  said  Moses  H. 
Scott  is  dead  to  all  legal  intents  and  purposes,  having  died 
on  or  about  March  25,  1888;  and  no  objections  having 
been  filed  or  made  to  the  said  petition  of  Mary  Scott  and 
the  guardian  ad  litem,  of  the  minor  heirs  herein  consenting, 
it  is  ordered  that  said  R.  H.  Milroy  be  appointed  adminis- 
trator of  the  said  estate,  and  that  letters  of  guardianship 
issue  to  him  upon  his  filing  a  good  and  sufficient  bond  in 
the  sum  of  one  thousand  dollars.         M.  A.  Root, 

Dated  April  20,  1888.  Probate  Judge. 

At  the  trial  the  plaintiff^s  counsel  objected  to  the  intro- 
duction of  such  records  in  evidence,  because  the  petition 
did  not  state  sufficient  facts  to  vest  the  probate  court  with 
jurisdiction;  further,  that  the  notice  and  service  and  decree 
were  insufficient  to  warrant  any  of  the  subsequent  proceed- 
ings of  the  court  in  ordering  a  sale  of  the  land  in  question. 
This  evidence  being  admitted,  plaintiff  excepted. 

It  also  appeared  from  the  evidence  that  Samuel  C.  Ward 
purchased  this  land  at  administrator's  sale,  by  order  of  the 
probate  court  in  the  matter  of  Moses  H.  Scott's  estate, 
and  that  Ward  conveyed  the  same  to  defendants,  who  had 
made  valuable  improvements  thereon.  This  evidence  was 
admitted  over  plaintiff's  objection.  The  court,  in  reply  to 
remarks  made  by  defendant's  counsel  with  reference  to  the 
sufficiency  of  the  testimony  in  their  behalf,  used  the  follow- 
ing language: 

"I  am  inclined  to  agree  with  you  without  argument 
This  is  the  view  I  am  taking  of  the  case.  The  probate 
court  having  passed  upon  the  sufficiency  of  the  petition  to 
give  it  jurisdiction,  and  acting  upon  it  in  good  faith,  of 
course,  the  finding  that  the  party  was  dead  under  the  pre- 
sumption that  his  own  acts  had  caused  to  arise,  he  had  re- 
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maiDed  away  a  sufficient  time  that  the  probate  court  said 
the  law  does  presume  he  was  dead,  I  therefore  find  as  a 
matter  of  fact  that  he  is  dead. ' ' 

Mr.  Scott  was  examined  as  a  witness  in  his  own  behalf. 
He  testitiecl  that  when  he  departed  from  Olympia  he  left 
his  business  in  the  hands  of  T.  F.  McElroy,  as  his  agent. 
Scott  was  also  asked  the  question,  by  his  attorney,  whether 
or  not  he  was  ever  indebted  to  one  Mary  Scott,  but  he  was 
not  permitted  to  answer,  because  his  answer  might  tend  to 
contradict  an  allegation  of  the  petition  for  letters  of  ad- 
ministration in  that  regard.  The  court  directed  the  jury 
to  return  a  verdict  for  defendants,  which  having  been  done, 
plaintiff  moved  for  a  new  trial.  Motion  was  overruled 
and  judgment  rendered  on  the  verdict,  and  exceptions  were 
duly  taken. 

K  S.  Porter  {Byron  MiUetty  of  counsel),  for  appellant: 

Mrst^  That  the  administration  on  the  estate  of  appellant, 
be  being  alive,  is  absolutely  void,  and  that  all  the  pretended 
proceedings  undertaking  to  dispose  of  his  property  to  re- 
spondents' grantor  were  a  nullity.  1  Woemer's  Am.  Law 
of  Administration  (1st  ed.),  §§209,  210,  211;  1  Freeman 
on  Judgments  (4th  ed.),  §§  120,  31 9i;  2  Black  on  Judg- 
ments (1st  ed.),  §640;  Freeman  on  Void  Judicial  Sales 
(3d  ed.),  §4;  Mutual  Beiiefit  his,  Co,  v.  Tisdale^  91  U.  S. 
238;  Rorer  on  Judicial  Sales  (2d  ed.),  §§  478,  486,  488; 
Code  1881,  §§1340,  1388,  1389;  Jochumsen  v.  Savings 
Bank^  3  Allen,  87;  Melia  v.  Simmons^  45  Wis.  334;  D&i'lin 
T,  Cominonwealth^  101  Pa.  St.  273;  Thomas  v.  People,  107 
111.  517;  Swiggart  v,  Hdrher,  4  Scammon  (111.),  364;  Grif- 
Jith  V.  Frazier^  8  Cranch,  9;  Tfwmpson  v.  Whitman^  18 
Wall.  457,  471;  D'^Arusment  v.  Jones,  4  Lea  (Tenn.),  251. 

The  decision  in  the  case  of  Eoderigas  v.  Fast  River  Sav- 
ings Inst,  63  N.  Y.  460,  was  by  a  divided  court,  and  was 
based  on  the  phraseology  of  the  statute  of  that  state  regu- 
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lating  the  jurisdiction  of  surrogate  courts.  This  decision, 
however,  is  very  much  weakened  by  the  decision  in  the 
subsequent  case  between  the  same  parties,  reported  in  76 
N.  Y.  316.  In  15  American  Law  Register,  page  212, 
Judge  Redfield  severely  criticizes  the  opinion  of  the  New 
York  court  of  appeals  in  the  Hoderigas  case. 

Second^  The  probate  court,  as  it  existed  under  the  laws 
of  Washington  Territory,  is  of  special  and  limited  powers 
and  jurisdiction.  The  petition,  notice  and  service  gave  the 
court  no  jurisdiction  over  the  res.  There  was  no  finding 
of  fact  as  to  Scott's  death.  The  statement  that  "The  court 
find  that  the  said  Moses  H.  Scott  is  dead  to  all  legal  intents 
and  purposes,  having  died  on  or  about  March  25,  1888, 
is  a  mere  legal  conclusion  and  not  a  finding  of  fact. 


^1 


Root  <&  Mitchell^  for  respondents: 

The  probate  proceedings  referred  to  in  this  suit  were  in 
accordance  with  law,  and  consequently  are  binding  upon 
all  persons  interested  therein,  and  upon  all  property  acted 
upon;  and  that  respondents  having  acted  in  good  faith  are 
protected.  1  Woemer's  Am.  Law  of  Administration  (1st 
ed.),  §§  210,  211,  and  notes;  1  Freeman  on  Judgments  (4th 
ed.),  §  319;  Miller  v.  Beates,  3  S.  &  R.  490;  Roderigas  t?. 
East  River  Savings  Inst. ,  63  N.  Y.  460. 

The  finding  of  the  fact  of  death  is  conclusive.  46  N.  J. 
Law,  229;  1  Woemer's  Am.  Law  of  Adm.,  §§211,  212; 
Roderigas  v.  East  River  Sav.  Inst, ,  supra. 

The  jurisdiction  of  the  probate  court  in  this  matter  de- 
pended upon  facts  which  it  was  required  to  ascertain  in 
passing  upon  the  petition  for  letters,  and  its  decision  as  to 
those  facts  is  binding  until  reversed  on  appeal  or  in  a  dircct 
proceeding.  1  Black  on  Judgments,  §  274;  Otis  v.  The  Rw 
Grande^  1  Woods,  279;  1  Herman,  Estoppel,  §378,  and 
cases  cited;  Grignmi^s  Lessee  v,  Astor^  2  How.  319;  City  of 
Delphi  V,  Startzman^  104  Ind.  346;  Dequimdre  v.  WiUiams^ 
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31  Ind.  444;  BonsaU  v.  hett^  14  Iowa,  809;  Roderigas  v. 
East  River  Samnga  InsLy  supra.  If  the  jurisdiction  over 
the  subject  matter  appears  on  the  face  of  the  proceedings 
in  which  a  sale  is  made,  errors  or  mistakes  cannot  be  ex- 
amined collaterally.  Rorer  on  Judicial  Sales  (2d  ed.), 
§480,  note  1;  Thompson  v.  Tolmie^  2  Pet.  167;  United 
States  V.  ArredondOy  6  Pet.  70S;  Wight  v.  WdUbavm^  39  111. 
655;  Iverson  v,  Zoberg^  26  111.  181;  Cockey  v.  Cole^  28 
Md.  2S6. 

Proof  before  the  probate  court  of  seven  years'  absence 
raised  the  presumption  of  Scott's  death.  That  presump- 
tion, not  being  controverted,  legally  and  conclusively  estab- 
lished the  fact  of  death  in  that  inquiry.  1  Greenleaf,  £v., 
§§33,  34;  MXOer  v.  Beates,  3  S.  &  R.  490;  Whiting  v. 
NichoU,  46  111.  230. 

The  opinion  of  the  court  was  delivered  by 

Scott,  J. — This  was  an  action  of  ejectment  brought  by 
appellant  against  the  respondents  to  reco\'er  possession  of 
certain  lands  in  Thurston  county.  The  defendants  claim 
the  same  under  a  deed  from  Samuel  C.  Ward,  who  had 
purchased  the  land  at  an  administrator's  sale.  In  March, 
1881,  the  appellant,  who  was  at  that  time  a  resident  of 
Thurston  county,  in  this  state,  then  territory,  mysteriously 
disappeared.  At  that  time  he  was  the  owner  of  the  lands 
in  question,  the  same  being  subject  to  a  mortgage  given  to 
one  T.  F.  McElroy.  After  a  lapse  of  over  seven  years 
one  Mary  Scott,  who  claimed  to  be  a  creditor  of  the  appel- 
lant, filed  a  petition  in  the  probate  court  of  said  county, 
alleging  the  fact  of  Scott's  disappearance  more  than  seven 
years  previously,  and  that  careful  inquiry  made  by  his  rel- 
atives and  friends  at  different  times  since  said  disappear- 
ance had  failed  to  give  any  knowledge  or  information  of 
his  whereabouts,  or  any  evidence  that  he  was  still  living; 
and  alleged  that  she  verily  believed  him  to  be  dead,  and 
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that  he  had  died  at  the  time  of  his  disappearance;  that  he 
was  never  married,  and  left  no  last  will  or  testament;  and 
that  he  left  real  estate  ( being  the  land  in  controversy )  in 
Thurston  county.  She  also  named  several  minor  children 
of  his  deceased  brother  as  his  heirs;  that  she  was  a  cred- 
itor, etc. ,  and  prayed  for  an  administration  of  his  estate. 
A  notice  of  the  hearing  of  said  petition  was  given,  and 
upon  the  day  set  for  the  hearing  witnesses  were  examined 
and  the  court  found  from  said  testimony  thkt  said  Scott 
was  dead,  and  appointed  an  administrator  as  prayed  for. 

A  number  of  objections  are  raised  to  the  probate  records, 
some  of  which  go  to  the  jurisdiction  of  the  court  relating 
to  the  sufficiency  of  the  petition,  and  the  posting  of  notices. 
Appellant  alleges  that  the  petition  was  defective  in  that  it 
did  not  state  that  said  Scott  was  a  resident  of  Thurston 
county  at  the  time  of  his  death.  The  allegation  in  the 
petition  is: 

''That  one  Moses  H.  Scott,  heretofore  a  resident  of  the 
above  named  county  and  territory  (Thurston  county, 
Washington  Territory),  mysteriously  disappeared  some 
time  during  the  month  of  March,  A.  D.  1881,  and  more 
than  seven  years  ago. ' ' 

We  think  this  was  sufficient,  as  the  word  "heretofore" 
should  be  held  to  relate  to  the  time  of  his  disappearance. 

He  also  objects  to  the  proof  of  the  posting  of  notices  be- 
cause it  appears  from  the  affidavit  of  the  person  posting 
the  same  that  he  had  posted  three  of  the  notices  in  three 
public  places  in  Thurston  county,  as  the  law  required, 
without  stating  where  they  were  posted.  At  the  hearing, 
however,  the  court  found  that  due  notice  of  said  hearing 
had  been  posted  in  three  public  places,  as  required  by  the 
statute,  and  we  think  the  petition,  notice  and  proof  were 
sufficient  to  give  the  probate  court  jurisdiction. 

The  estate  was  administered  step  by  step  down  to  a  sale 
of  the  lands  to  said  Ward,  and  the  records  were  introduced 
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in  evidence  against  numerous  objections  made  by  the  ap- 
pellant. These  objections,  however,  were  mainly  aimed  at 
irregularities  in  the  proceedings,  which  did  not  affect  the 
jurisdiction  of  the  court,  and  appellant  was  not  in  a  posi- 
tion to  take  advantage  of  them  in  a  collateral  action.  In 
addition  to  the  records  of  the  probate  court  in  said  matter, 
a  deed  from  Ward  to  defendants  was  also  admitted  in  evi- 
dence. 

Appellant  was  a  witness  in  his  own  behalf,  but  he  made 
no  attempt  to  explain  his  manner  of  leaving  or  his  absence. 

The  defendants,  after  purchasing  the  property,  took  pos- 
session of  it,  and  made  valuable  improvements.  They 
stand  in  the  position  of  innocent  purchasers,  and  the  ques- 
tion is,  under  this  peculiar  condition  of  affairs,  which  one 
of  the  parties  must  suffer'^  The  equities  of  the  case  seem 
to  be  clearly  with  the  defendants,  for,  as  the  matter  ap- 
pears, appellant  willfully  abandoned  the  property  in  ques- 
tion, and  he  certainly  had  reason  to  expect  that  proceedings 
of  the  kind  would  be  instituted  after  a  lapse  of  years  in  case 
his  relatives,  and  other  interested  parties,  should  not  be 
able  to  obtain  any  information  of  his  existence  or  where- 
abouts. 

It  is  argued,  however,  that  to  give  effect  to  these  probate 
proceedings,  under  the  circumstances,  would  be  to  deprive 
him  of  his  property  without  due  process  of  law.  The  ques- 
tion is  a  very  interesting  one.  It  has  been  passed  upon  by 
other  courts,  and  the  decisions  are  conflicting.  The  action 
of  the  lower  court  in  this  instance  is  sustained  by  the  case  of 
RoderigoB  v.  East  River  Savings  Institution^  63  N .  Y.  460. 
This  case  has  received  much  adverse  criticism,  and  also  some 
favorable  comments.  The  appellant  argues  that  it  would  be 
inapplicable  here,  because,  under  the  New  York  statutes,  the 
court,  in  an  application  for  letters  of  administration,  had 
authority  to  find  the  fact  as  to  the  death  of  the  intestate, 
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while  under  the  laws  of  this  territory  this  was  not  a  matter 
in  issue.  But  we  are  unable  to  agree  with  him.  Our  stat- 
utes only  authorize  administration  of  the  estates  of  dcoeased 
persons,  and  before  granting  letters  of  administration  the 
court  must  be  satisfied  by  proof  of  the  death  of  the  intes- 
tate. The  proceeding  is  substantially  in  rem^  and  all  par- 
ties must  be  held  to  have  received  notice  of  the  institution 
and  pendency  of  such  proceedings  where  notice  is  given  as 
required  by  law.  Sec.  1299  of  the  1881  Code  gave  the 
probate  court  exclusive  original  jurisdiction  in  such  mat- 
ters, and  authorized  such  court  to  summon  parties  and 
witnesses,  and  examine  them  touching  any  matter  in  con- 
troversy before  said  court  or  in  the  exercise  of  its  juris- 
diction. 

We  are  of  the  opinion  that  it  would  serve  no  good  pur- 
pose to  undertake  a  review  of  the  various  cases  and  criti- 
cisms bearing  upon  this  subject,  but  content  ourselves  with 
a  reference  to  Woemer's  Am.  Law  of  Administration, 
§§  210,  211,  and  authorities  there  cited. 

Under  the  circumstances  of  this  case,  and  after  the  best 
examination  we  have  been  able  to  give  the  matter,  we  are 
inclined  to  follow  the  Roderigas  case. 

The  judgment  of  the  court  below  is  affirmed. 

Anders,  C.  J.,  and  Dunbar,  Hoyt  and  Stiles,  JJ., 
concur. 
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5    319, 
[No.  805.    Decided  December  9, 1892.]  ^    ^1 

31*  874 

J.  J.  Healy,  Appellant  v,  Orson  M.  Seward,  Be-         u*46a 

^^  _  35*  125, 

spondent 

APPEAL — STATEMENT  OP  FACTS — REFEREE*S  REPORT— VENDOR  AND 
PURCHASER — INNOCENT  PURCHASER — DELIVERY  OF  DEED. 

An  appeal  from  that  part  of  the  judgment  which  is  against  ap- 
pellant is  sufficient,  without  requiring  him  to  appeal  from  the  whole 
judgment  as  rendered. 

The  report  of  a  referee  made  and  filed  in  a  cause  may,  on  appeal, 
be  certified  to  the  supreme  court,  under  §  1424,  Code  Proc,  without 
being  incorporated  in  a  statement  of  facts. 

Where  grounds  of  objection  to  an  appeal  are  of  so  general  a 
character  that  they  point  out  no  specific  defect,  they  will  not  be 
considered. 

The  fact  that  the  purchaser  of  certain  real  estate  knew  that  a 
third  party,  who  held  a  mortgage  thereon,  had  proposed  to  take 
the  real  estate  in  consideration  of  his  mortgage  debt  and  a  certain 
sum  additional  thereto,  and  that  seven  of  the  eight  owners  had  signed 
a  deed  to  that  effect,  is  not  sufficient  to  charge  him  as  a  purchaser 
in  bad  faith,  when  the  mortgagee  has  no  binding  contract  for  a 
transfer  to  himself,  has  parted  with  nothing,  and  is  under  no  obli- 
gation to  carry  out  the  arrangement  on  his  part. 

Where  a  deed  has  been  executed  by  all  but  one  of  several  co- 
grantors,  and  has  been  left  with  a  notary  for  the  purpose  of  securing 
the  signature  of  the  remaining  grantor,  but  is  not  to  be  delivered 
until  the  consideration  agreed  upon  should  be  ready  to  pass,  such 
notary  is  the  agent  of  the  grantors  and  bound  to  hold  the  deed  for 
them,  even  after  its  completion,  until  he  has  their  direction  to  de- 
liver it  to  the  grantee;  and  the  grantee,  by  procuring  the  uncom- 
pleted deed  from  the  notary  and  placing  it  upon  record,  obtains  no 
rights  thereunder. 

Appeal  from  Superior  Court ^  Clarice  County, 

Wimoall  Jt  McCredie^  for  appellant. 

J.  W.  and  TT.  11,  Metcalfe  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

Stii-es,  J. — This  was  an  equitable  action,  and  the  re- 
spondent moves  to  dismiss  the  appeal  upon  a  number  of 
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grounds,  none  of  which  we  find  to  be  sufficient.  We  shall 
notice  but  one  or  two  of  them.  The  court  below  found  in 
favor  of  the  appellant  as  to  the  undivided  one-eighth  of  the 
land  in  controversy,  and  against  him  as  to  the  other  seven- 
eighths.  The  appeal  was  taken  only  from  that  part  of  the 
judgment  which  was  against  the  appellant,  and  the  respond- 
ent finds  fault  with  his  so  doing.  This  is  exactly  what  the 
law  contemplates  a  party  may  and  should  do  in  every  such 
case. 

The  cause  was  referred  to  a  referee  for  trial.  The  ref- 
^eree  reported  the  testimony  taken  by  him,  with  the  exhibits 
introduced  and  his  findings  annexed.  These  were  filed  in 
the  cause  with  the  clerk,  and  the  court  reexamined  the 
case  upon  the  report,  and  after  setting  aside  the  conclusions 
of  law  rendered  judgment.  In  preparing  his  statement  of 
facts  on  appeal  the  appellant  did  not  file  anew  with  the 
clerk  a  copy  of  the  testimony  and  exhibits,  but  merely 
asked  that  they  be  made  a  part  of  the  proposed  statement. 
This  makes  a  new  case  among  the  many  which  we  have  had 
to  pass  upon  in  connection  with  this  matter  of  statements 
of  fact.  We  are  inclined  to  hold  that  the  referee's  report 
when  made  and  filed,  for  the  purpose  of  an  appeal,  is  cov- 
ered by  Code  Proc,  §  1424.  It  is  duly  certified  by  the 
judge  who  reviewed  the  case  upon  the  report,  and  by  the 
clerk  of  the  court.  It  contained  the  whole  case,  and  in- 
cluded the  evidence  submitted,  taken  in  the  form  of  depo- 
sitions by  question  and  answer  and  signed  by  each  witness. 

The  other  grounds  of  objection  are  of  so  general  a  char- 
acter that  they  are  not  entitled  to  consideration.  For  ex- 
ample, the  fifth  ground  is,  ^'because  the  bond  on  appeal  is 
defective  in  not  complying  with  the  requirements  of  law.  "*' 
This  points  out  no  specific  defect,  and  gives  neither  the  re- 
spondent nor  the  court  any  notice  of  the  particular  in 
which  it  is  alleged  to  be  defective.     Other  grounds  are 
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stated  with  the  same  want  of  precision,  and  must  be  dis- 
regarded. 

The  parties  to  this  appeal  substantially  agree  as  to  the 
facts  and  the  law  of  the  case;  their  only  disagreement  is 
with  regard  to  the  application  of  the  law  to  the  facts. 

In  1887,  Ansil  S.  Marble  and  Louisa  6.  Marble,  husband 
and  wife,  were  the  owners  of  a  certain  tract  of  land  in  the 
city  of  Vancouver,  Clarke  county,  which  in  that  year  they 
conveyed  to  their  eight  children,  by  warranty  deed.     The 
respondent  held  a  mortgage  upon  the  land,  which  at  the 
time  this  controverey  arose,  with  interest,  amounted   to 
about  seventeen  hundred  dollars.     In  April,  1891,  respond- 
ent threatened  to  foreclose  his  mortgage  unless  it  should 
be  paid  at  once.     After  some  negotiation  he  and  Marble 
agreed  that  Marble  and  wife  should  convey  the  land  to  the 
respondent,  and  receive  therefor  a  satisfaction  of  the  mort- 
gage, and  respondent's  note  for  three  hundred  dollars  due 
in  one  year,  making  the  consideration  for  the  conveyance 
two  thousand  dollars.     Marble  and  wife  went  to  the  office 
of  one  Gridley,  who  was  a  notary,  on  the  27th  day  of 
April,  1891,  and  executed  a  warranty  deed  for  the  land  to 
respondent,  intending  to  deliver  it.     But  before  the  trans- 
action was  completed  by  the  delivery  of  the  deed  on  one 
side,  and  the  surrender  of  the  mortgage  and  the  execution 
and  delivery  of  respondent's  note  for  three  hundred  dol- 
lars on  the  other  side,  it  was  discovered  by  Gridley,  who 
was  also  an  abstractor  of  titles,  that  the  Marbles  had  con- 
veyed the  land  to  their  children  by  the  deed  of  1887. 
Thereupon  the  transaction  stopped,  and  a  new  plan  was 
adopted,  viz. :  That  the  Marble  children  should  be  induced 
to  convey  to  respondent  for  the  same  consideration  before 
agreed  upon.     Gridley  was  employed  to  draft  a  deed  for 
that  purpose,  which  deed  was  started  on  its  way  to  Oregon, 
and  elsewhere,  where  the  Marble  children  resided.     It  was 

21—5  WASH. 


I 

L 


322  HEALY  v.  SEWARD. 

Opinion  of  the  Court —Stiles,  J.  [5  Wash. 

understood  that  as  soon  as  the  signatures  of  the  children 
were  obtained  the  transaction  should  be  completed. 

On  the  18th  of  May,  1891,  the  deed  had  been  executed 
by  seven  of  the  Marble  children,  and  lay  in  the  office  of 
Gridley  awaiting  execution  by  the  eighth  child,  after  which 
the  respondent  expected  the  transaction  to  be  closed.  But 
in  the  meantime  appellant  had  obtained  information  that 
the  property  was  for  sale,  and  bargained  with  Marble 
senior  for  the  purchase  of  it  at  twenty-five  hundred  dollars. 
He  had  been  informed  also  that  negotiations  were  pending 
between  the  Marbles  and  respondent  for  the  transfer  of 
the  property  to  the  latter.  Proper  deeds  were  executed 
by  Marble  and  wife,  and  seven  of  the  children,  and  were 
delivered  to  appellant  on  the  date  last  named,  and  were 
recorded  by  him,  and  he  took  possession  of  the  property, 
and  the  whole  thereof,  as  tenant  in  common  with  the  eighth 
of  the  Marble  children.  That  one  of  the  Marble  children 
who  had  not  joined  in  the  deed  to  respondent  now  con- 
veyed to  appellant,  so  that  the  deed  to  respondent  could 
not  be  completed.  On  the  19th  day  of  May,  respondent 
procured  from  Gridley  the  uncompleted  deed  of  the  Marble 
children,  executed  by  seven  of  them,  but  not  by  the  eighth, 
and  placed  it  upon  record. 

This  action  was  brought  by  appellant  to  have  the  cloud 
made  by  this  last  deed  upon  his  title  removed,  and  he  has 
also  brought  into  court  the  sum  of  seventeen  hundred  dol- 
lars, which  he  tenders  to  the  respondent  in  payment  of  his 
mortgage,  and  demands  that  it  be  surrendered  up  and  can- 
celed. 

From  the  facts  stated  it  will  be  seen  that  there  are  but 
two  questions  in  the  case.  Firsts  Whether  the  knowledge 
of  the  appellant  of  the  negotiations  pending  between  re- 
spondent and  the  Marbles  was  sufficient  to  charge  him  a^ 
a  purchaser  in  bad  faith;   and,  second^  whether  the  deed 
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signed  by  the  Marble  children  was  ever  delivered  to  the 
respondent.  Considering  the  deed  as  not  delivered,  the 
question  of  bad  faith  cannot  be  urged  unless  the  respondent 
had  some  right  to  have  the  deed  when  it  should  be  com- 
pletely executed;  but  no  such  right  appears.  All  that 
had  taken  place  between  him  and  Marble,  sr.,  was  mere' 
proposition  not  yet  assented  to  by  the  owners  of  the  land. 
He  had  parted  with  nothing,  had  no  binding  contract,  and 
was  under  no  obligation  to  carry  out  the  arrangement  on 
his  part  Knowledge  of  this  part  of  the  transaction,  there- 
fore, could  have  no  tendency  to  charge  the  appellant  with 
any  duty  as  regards  the  respondent.  Pending  the  un- 
finished negotiations,  appellant  in  a  manner  not  overly 
courteous,  it  is  true,  but  yet  perfectly  legal,  procured  the 
owners  of  seven-eighths  of  the  property  to  sell  to  him  and 
execute  and  deliver  their  several  deeds.  Argument  is  un- 
necessary to  establish  so  much. 

But  it  is  insisted  that  the  deed  prepared  by  Gridley  was 
delivered  pto  rata  as  fast  as  each  of  the  Marble  children 
executed  it;  that  Gridley  was  respondent's  agent,  and  that 
respondent  was  free  to  take  possession  of  the  deed  whenever 
he  saw  fit,  and  place  it  of  record.  The  possession  of  a 
deed  by  the  grantee  named  therein  is  a  fact  from  which  de- 
livery is  presumed,  but  that  is  about  the  only  point  in  re- 
spondent's favor.  Against  the  presumption  are  the  facts 
showing  how  the  consideration  was  to  be  paid,  and  of  what 
it  was  to  consist.  The  mortgage  indebtedness  was  to  be 
satisfied,  and  the  note  and  mortgage  surrendered,  and  a 
note  of  three  hundred  dollars  was  to  be  given.  Nothing 
vas  said  about  what  should  be  done  in  case  one  or  moi*e 
of  the  children  refused  to  join  in  the  deed.  If  the  respond- 
ent's theory  is  correct,  as  soon  as  the  first  child  executed 
the  conveyance,  the  title  of  one-eighth  of  the  property 
vested  in  the  respondent.  But  the  consideration  for  that 
eighth  would  then  become  instantly  due;  yet  no  such  con- 
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tingency  was  foreseen  or  provided  for.  On  the  contrary 
the  respondent  himself  says  that  he  would  not  have  felt 
bound  to  take  a  portion  of  the  property  in  that  way,  and 
he  withheld  the  mortgage  and  the  note  until  the  complete 
execution  of  the  deed.  Back  of  these  considerations,  how- 
ever, is  a  vital  matter.  Gridley  was  the  agent  of  respond- 
ent in  a  general  way,  it  is  true;  but  in  the  making  of  this 
deed  and  securing  the  signatures  of  the  Marble  children  he 
was  their  agent,  and  was  bound  to  hold  it  for  them,  even 
after  it  was  completed,  until  he  had  their  direction  to  deliver 
it  to  respondent.  Neither  they  nor  their  father,  who  was 
their  general  agent  in  the  transaction,  had  any  thought 
of  delivering  the  deed  until  the  consideration  agreed  upon 
should  be  ready  to  pass.  Respondent  had  full  knowledge 
of  these  matters,  and  when  he  found  that  appellant  had 
forestalled  him,  he  oiHght  not  to  have  taken  the  deed  from 
Gridley  and  had  it  recorded.  He  was  offered  his  money  in 
full,  and  he  should  have  accepted  it. 

The  court  below  based  its  finding  for  the  respondent 
upon  the  delivery  and  acceptance  of  the  warranty  deed  of 
Marble,  sr.,  and  wife,  April  22,  1891.  But  we  are  unable 
to  agree  that  any  such  delivery  took  place.  It  was  just 
at  the  moment  that  the  notary's  work  of  completing  the 
instrument  was  finished  that  he  discovered  that  the  grantors 
had  no  title  to  the  property.  Marble  said  it  made  no  dif- 
ference; he  would  go  and  "cancel"  the  deed  he  had  given 
to  the  children.  But  this  method  of  re-transfer  was  de- 
clined, and  he  was  informed  that  the  children  must  them- 
selves convey  to  respondent.  It  was  not  suggested  or 
agreed  that  the  children  convey  to  their  parents,  so  that 
the  warranty  just  completed  might  have  something  to  op- 
erate upon;  but  the  new  deed  was  drawn  with  the  respond- 
ent as  the  grantee.  Respondent  claims  that  the  warranty 
deed  was  delivered  to  him,  and  the  court  so  found.  Yet 
it  remained  in  Gridley's  hands  up  to  the  time  of  the  trial. 
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without  ever  being  recorded,  although  the  unfinished  quit- 
claim deed  from  the  children  had  been  recorded  long  be- 
fore. It  was  never  admitted  by  respondent  that  any 
delivery  of  this  deed  to  him,  or  acceptance  of  it  by  him, 
obligated  him  for  one  moment  to  carry  out  the  arrange- 
ment planned.  Everything  was  treated  as  in  al>eyance 
until  the  quitclaim  deed  of  the  eight  children  should  be  in 
hand;  delivery,  under  the  circumstances,  was  not  thought 
of  by  either  party. 

Through  the  act  of  Mrs.  Marble,  in  giving  to  respondent 
a  key  to  the  house  situated  upon  the  land,  without  the  knowl- 
edge of  her  husband,  respondent  obtained  a  possession 
which  he  seeks  to  have  support  his  claims.  But  this,  as  well 
as  other  points  in  the  case,  are  rendered  wholly  immaterial, 
in  view  of  the  fact  that  Marble  and  his  wife  had  no  title, 
and  no  authority,  which  appears,  to  contract  to  sell  the 
land,  or  put  any  one  in  possession  as  purchaser.  The  chil- 
dren owned  the  property,  and  they  had  a  right  to  deal  with 
it  as  they  saw  fit.  So  they  had  a  right  to  recede  from  the 
incomplete  arrangement  proposed  between  their  father  and 
respondent,  at  any  time  before  their  deed  was  fully  exe- 
cuted, or  there  was  an  acceptance  for,  or  by,  them  of  some 
benefit  which  would  estop  those  who  had  already  signed 
the  deed. 

The  decree  of  the  superior  court  should  be  set  aside, 
and  a  new  decree  entered  in  accordance  with  the  prayer  of 
the  complaint.     So  ordered. 

Anders,  C.  J.,  and  Hoyt,  Scott  and  Dunbar,  JJ., 
concur. 
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[No.ezr.    Decided  Deoember  6, 1892.] 

The  State  of  Washington,  Hespondent^  v.  Thomas  W. 

HiNCHEY,  Appellcmt. 

APPEAL— STATEMENT  OF  FACTS — JURISDICTION  TO  SETTLE — NOTICE 
—  EXTENSION  OF  TIME  — OMISSIONS  — EXTRANEOUS  PROOF. 

Notice  by  the  appellant  to  the  respondent  of  the  settlement  of  a 
statement  of  facts  is  necessary  to  give  the  court  jurisdiction  to 
settle,  and  the  fact  that  the  requisite  notice  was  given  should  appear 
in  the  record  on  appeal. 

Although  a  judge  may  have  jurisdiction  to  settle  and  certify  a 
statement  of  facts  when  first  presented  to  him,  yet,  if  he  returns 
the  statement  to  counsel  with  a  request  to  correct  it  in  certain  par- 
ticulars, and  no  application  is  made  to  him  to  extend  the  time  of 
settlement,  he  has  no  jurisdiction  to  settle  and  sign  the  statement 
after  the  statutory  time  has  expired. 

Facts  which  ought  to  appear  in  a  statement  of  facts  properly 
settled,  signed  and  authenticated,  cannot,  when  controverted,  be 
established  in  the  supreme  court  by  affidavits  or  other  proof. 

Appeal  Jroin  Superior  Courts  Pierce  County. 

George  W,  Tijler^  and  Stephen  O'^Brien^  for  appellant. 

W.  H.  Snell^  Prosecuting  Attorney,  and  Charles  Bed- 
ford, for  The  State. 

The  opinion  of  the  court  was  delivered  by 

Anders,  C.  J. — The  respondent  moves  the  court  to  strike 
from  the  transcript  the  alleged  statement  of  facts,  for  the 
following  reasons:  ( 1 )  No  notice  of  the  settlement  of  such 
statement  was  ever  sei'ved  on  the  prosecuting  attoraey  or 
tiled  as  required  by  the  statute.  ( 2 )  Said  statement  of  facts 
was  signed  and  settled  by  the  judge  after  he  had  lost  juris- 
diction to  settle  and  certify  the  same.  (3)  The  said  state- 
ment of  facts  is  not  certified  as  required  by  law. 

There  is  nothing  in  the  record  showing  that  any  notice 
of  settling  the  statement  of  facts  was  served  on  the  prose- 
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cuting  attorney,  or  filed,  within  the  time  prescribed  by  law, 
or  at  all.  This  is  conceded  by  the  learned  counsel  for  the 
appellant,  but  he  answers  the  objection,  in  his  argument, 
by  the  assertion,  first,  that  the  statute  does  not  require 
that  such  notice  shall  be  embodied  in  the  transcript,  and 
second,  that  in  fact  such  notice  was  given.  As  to  what 
the  transcript  shall  contain,  and  as  showing  that  the  notice 
of  settlement  of  the  statement  of  facts  is  no  part  thereof, 
counsel  cites  Code  Proc. ,  §  1416,  which  defines  a  transcript. 
We  do  not  think  that  section  will  bear  the  construction 
given  it  by  counsel.  Among  other  things  it  provides 
that  the  transcript  is  a  copy  of  the  notice  of  appeal,  and 
of  all  orders  or  notices  concerning  the  appeal.  Sec.  1422 
provides  that,  in  all  actions  and  proceedings  in  which  an 
appeal  lies  to  the  supreme  court,  any  party  feeling  himself 
aggrieved  may  have  any  material  fact  or  facts,  not  already 
a  part  of  the  record,  made  so  by  a  statement  of  facts,  and 
that  the  party  desiring  to  settle  a  statement  of  facts  shall 
prepare  and  file  with  the  clerk  of  the  superior  court  a 
statement  of  facts,  complete  and  ready  for  signing,  and 
shall,  within  thirty  days  after  the  decision,  order  or  judg- 
ment to  be  appealed  from  was  made  or  reniiered,  give  no- 
tice to  the  opposite  party  or  his  attorney  that  the  said 
statement  has  been  prepared  and  filed,  and  that  upon  a  day 
to  be  named  in  said  notice  he  will  apply  to  the  court  or 
judge  who  tried  the  cause  or  made  the  decision,  order  or 
judgment  complained  of,  at  a  place  to  be  named  in  said 
notice,  to  settle  and  certify  said  statement  of  facts.  While 
the  notice  here  spoken  of  refers  primarily  to  the  settlement 
of  the  statement  of  facts,  to  be  made  a  part  of  the  record 
in  the  appellate  court,  it  seems  clear  to  our  minds  that  it 
also  concerns  the  appeal^  and,  therefore,  should  be  included 
in  the  transcript.  Without  notice  to  the  opposite  party, 
or  his  attorney,  the  court  would  not  have  jurisdiction  to  set- 
tle a  statement  of  facts,  and  it  would,  therefore,  seem  neces- 
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sary  that  the  fact  that  the  requisite  notice  was  given  should 
appear  in  the  record,  and  not  otherwise.  If,  as  counsel 
claims,  notice  was  in  fact  given  in  this  case,  he  should  have 
caused  that  fact  to  appear  in  the  transcript.  This  court 
cannot  make  a  record,  but  must  try  each  case  brought  be- 
fore it  upon  the  record  sent  up  from  the  trial  court. 

The  judgment  was  rendered  in  this  case  on  December 
14,  1891,  and  the  statement  of  facts  was  not  signed  or  set- 
tled by  the  judge  who  tried  the  cause  until  April  25, 1892. 
And  it  appears  from  the  certificate  of  the  judge  attached  to 
the  statement  of  facts  that  a  partial  and  imperfect  statement 
of  facts  was  presented  to  him  on  the  19th  day  of  January, 
1892,  but  was  returned  to  counsel  with  request  to  correct 
it  as  suggested,  but  that  it  was  not  again  presented  to  him 
until  the  day  above  mentioned,  when  it  was  signed,  subject 
to  the  objection  of  the  prosecuting  attorney,  that  the  court 
had  no  jurisdiction  to  settle  and  sign  it  at  that  time.  The 
judge  also  certifies  that  no  application  was  made  to  him  to 
extend  the  time  for  settlement.  It  follows,  therefore,  that 
even  if  the  judge  had  jurisdiction  to  settle  the  statement 
first  presented  to  him,  he  had  no  jurisdiction  to  do  so  at 
the  time  he  settled  and  signed  the  statement,  which  was 
presented  more  than  three  months  after  the  statutory  time 
had  expired.  The  motion  to  strike  the  statement  of  facts 
from  the  transcript  must  be  granted. 

The  respondent  also  moves  the  court  to  strike  the  bill  of 
exceptions  from  the  files  on  the  ground  that  no  notice  of 
the  settlement  thereof  was  served  upon  the  respondent  as 
required  by  law.  And  as  the  record  is  silent  as  to  notice 
there  is  nothing  before  us  to  show  that  the  court  had  juris- 
diction to  settle  the  same.  The  appellant  offers  to  show 
by  an  affidavit  that  the  prosecuting  attorney  had  due  notice 
of  the  settlement  of  the  bill  of  exceptions,  and  made  no  ob- 
jections to  the  same  as  found  in  the  transcript,  but,  for  the 
reason  already  indicated,  the  affidavit  cannot  be  here  con- 
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sidered.  Facts  which  ought  to  appear  in  a  statement  of 
facts  properly  settled,  signed  and  authenticated,  cannot, 
when  controverted,  be  established  in  this  court  by  affidav- 
its or  other  proof.  The  motion  to  strike  the  bill  of  excep- 
tions must  also  prevail. 

There  being  no  error  in  the  record,  the  judgment  must 
be  affirmed,  and  it  is  so  ordered. 

SooTT,  HoYT,  Dunbar  and  Stiles,  JJ.,  concur. 


[  No.  090.    Decided  December  6, 1892.] 

W.  B.  Presby  and  C.  H.  Spalding,  Appdlcmta^  v.  Klick- 
itat County,  ResporkdenL 

ATTORNEYS  —  DEFENSE   OF   PAUPER   CRIMINALS  — LIABILITY   OF 

COUNTY. 

An  attorney  is  an  officer  of  the  court  and  takes  his  office  with  all 
its  burdens  as  well  as  all  its  privileges;  and  among  the  burdens  thus 
assumed  is  that  of  being  obliged,  when  requested  by  the  court,  to 
conduct  without  compensation  the  defense  of  pauper  criminals,  un- 
less there  is  some  statutory  provision  charging  the  county  with  such 
expense. 

Appeal  from  Superior  Courts  Klickitat  County, 

Pr€%by  i&  Spalding^  for  appellants. 
//.  Dustin^  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

Anders,  C.  J. — The  appellants,  who  are  attorneys  at 
law,  were  appointed  by  the  superior  court  of  Klickitat 
county  to  defend  one  Joseph  Smith,  who  was  accused,  by 
informations  duly  filed  by  the  prosecuting  attorney,  of  two 
separate  crimes.  They  conducted .  the  defense  of  the  ac- 
cused at  his  trial  upon  both  informations,  and  subsequently 
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presented  to  the  board  of  county  commissioners  of  said 
county  a  bill  for  their  services,  which  that  body  disallowed 
and  rejected.  They  thereupon  instituted  this  action  against 
the  county  to  enforce  the  payment  of  their  claim.  The 
court  sustained  a  demurrer  to  the  complaint,  dismissed  the 
action,  and  gave  judgment  against  plaintiffs  for  costs. 

The  sole  question  to  be  determined  on  this  appeal  is 
whether  the  county  of  Klickitat  is  liable  for  the  services  of 
appellants  rendered  in  pursuance  of  the  appointment  of  the 
court. 

The  constitution  of  the  state  guarantees  to  the  accused 
in  criminal  prosecutions  the  right  to  appear  and  defend  in 
person  and  by  counsel.  And  in  order  that  he  may  not  be 
deprived  of  this  right,  under  any  circumstances,  the  law, 
in  its  beneficence,  makes  it  the  duty  of  the  couit,  in  case 
the  accused  is  unable  by  reason  of  poverty  to  employ 
counsel,  to  assign  counsel  to  defend  him,  if  he  so  desires. 
Code  Proc,  §  1271.  But  the  law  nowhere  makes  any  ex- 
press provision  for  the  payment  for  services  rendered  by 
attorneys  under  such  circumstances.  It  is  entirely  silent 
upon  the  subject.  This  is  admitted  by  the  appellants,  but 
they  contend,  nevertheless,  that,  inasmuch  as  the  services 
rendered  by  them  were  not  voluntary,  but  were  performed 
in  obedience  to  the  order  of  the  court,  which  they  were  not 
at  liberty  to  disregard,  and  which  the  court  could  not 
legally  refuse  to  make,  there  is  an  implied  obligation  on 
the  part  of  the  county  to  pay  what  such  services  were  reason- 
ably worth.  In  other  words,  they  claim  that  the  act  which 
required  the  court  to  appoint  counsel  to  defend  the  prisoner 
in  this  case,  is  itself  suflScient  to  authorize  the  county  to 
pay  for  the  services  thus  rendered,  without  further  legisla- 
tion. To  support  their  position  appellants  argue  that  the 
state,  having  vouchsafed  to  every  citizen  accused  of  an 
offense  against  the  law. a  speedy  and  impartial  trial,  the  at- 
torney who  renders  services  in  cases  like  this  employs  his 
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time  and  labor  for  the  benefit  of  the  public,  that  is,  the 
state,  or  at  least,  for  the  benefit  of  one  for  whom  the  public 
were  bound  to  furnish  such  assistance,  and  that  it  cannot, 
therefore,  be  presumed  that  it  was  the  intention  of  the  leg- 
islature that  no  compensation  should  be  received  therefor, 
although  no  provision  is  made  by  law  for  the  payment  of 
sach  claims. 

The  further  point  is  made,  in  the  brief  of  appellants, 
that  to  compel  attorneys  at  law  to  render  services  gratuit- 
ously is,  in  effect,  to  cast  a  burden  or  to  levy  a  tax  upon 
them  not  borne  by  citizens  engaged  in  any  other  profession 
or  business;  and  that  it  is  a  taking  of  the  time  and  labor 
—  in  other  words,  the  property — of  counsel  without  com- 
pensation, and  without  due  process  of  law,  all  of  which  is 
in  violation  of  the  fundamental  law  of  the  state. 

There  is  some  force  in  the  argument  of  appellants,  and 
th^y  cite  several  authorities  which  sustain  their  views. 
TfWJ  V.  Baird^  6  Ind.  13;  Hall  v.  Washington  Cownty^  2 
G.  Greene,  473;  Dam^  CornvtAj  v.  Smithy  13  Wis.  685. 

But  the  reasoning  in  neither  of  the  cases  is  entirely  sat- 
isfactory or  convincing  to  our  minds.  We  cannot  yield 
our  assent  to  the  doctrine  that  an  appointment  by  the 
courts,  and  the  rendering  of  services  in  accordance  there- 
with, raise  a  legal  obligation,  which  fixes  a  liability  upon 
the  county  to  pay  for  the  services  thus  rendered.  Neither 
can  we  perceive  any  special  force  in  the  suggestion  that 
the  county  where  the  trial  is  had,  or  of  which  the  accused 
may  be  a  resident,  is  liable  because  it  is  charged  with  the 
expense  of  the  arrest,  imprisonment  and  trial  of  all  per- 
sons aC'Cused  of  crime.  Why  is  the  county  liable  for  these 
expenses?  The  answer  is,  simply  because  the  statute  so 
provides.  Upon  principle  it  would  seem  that  the  state 
should  pay  the  expense  of  keeping  in  confinement  those 
who  violate  its  laws,  before,  as  well  as  after,  trial  and  con- 
viction, together  with  the  expense  of  the  trial.     The  law. 
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however,  is  otherwise,  and  the  law  must  prevail  whether 
it  be  deemed  reasonable  or  unreasonable.  In  some  in- 
t«nces,  no  doubt,  it  is  a  hardship  upon  an  attorney  to  be 
obliged  to  defend  poor  persons,  without  compensation,  but, 
when  called  upon,  it  is  a  duty  which  he  owes  to  his  pro- 
fession, to  the  court  engaged  in  the  trial,  and  to  the  cause 
of  humanity  and  justice,  not  to  withhold  his  assistance,  nor 
spare  his  best  exertions,  in  the  defense  of  one  who  has  the 
double  misfortune  to  be  stricken  by  poverty  and  accused 
of  crime.  Cooley's  Constitutional  Limitations  (5th  ed.), 
p.  408.  One  of  the  duties  of  attorneys  enjoined  by  law  in 
this  state  is  "never  to  reject  from  any  consideration  per- 
sonal to  himself,  the  cause  of  the  defenseless  or  oppressed.'^ 
Code  Proc. ,  §  94.  An  attorney  is  an  officer  of  the  court 
and  he  takes  his  office  with  all  its  burdens  as  well  as  all  its 
rights  and  privileges.  And  among  the  burdens  thus  as- 
sumed is  that  of  being  obliged,  when  requested  by  the 
court,  to  conduct,  without  compensation,  the  defense  of 
those  who  are  destitute  of  means,  and  are  accused  of  crime. 
Wayne  Cownty  v,  Wal^ler^  90  Pa.  St.  99;  Vise  v.  IlamUUyii 
County^  19  111.  78.  See,  also,  Lamont  v.  Solafio  County, 
49  Cal.  168;  Bowe  v,  Tvha  County^  17  Cal.  62;  Bacon  v. 
Wayne  County^  1  Mich.  461, 
In  Bowe  v,  Yvha  County ^  supra^  Field,  C.  J.,  said: 

^' It  is  a  part  of  the  general  duty  of  counsel  to  render 
their  professional  services  to  persons  accused  of  crime,  who 
are  destitute  of  means,  upon  the  appointment  of  the  court; 
.     and  for  compensation  they  must  trust  to  the  pos- 
sible future  ability  of  the  parties." 

The  same  doctrine  was  re-asserted  in  Lamont  v.  Solam 
Covnty^  and  may  be  considered  the  established  law  in  Cal- 
ifornia. It  seems  clear  to  us  that,  if  the  legislature  had 
intended  that  counsel  should  be  paid  for  services  rendered 
in  cases  of  this  character,  they  would  have  made  their  in. 
tention  manifest  by  some  enactment  beyond  that  which 
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merely  pi'escribes  the  duty  of  the  court  in  such  cases. 
The  remedy  for  the  evil  complained  of  rests  with  the  legis- 
lature, and  not  with  the  courts.  Where  there  is  no  posi- 
tive law  to  guide  us,  no  consideration  of  right  or  wrong 
can  be  of  any  avail. 

As  there  was  no  law  authorizing  the  payment  of  appel- 
lant's claim  for  services  by  the  county,  the  county  com- 
missioners acted  rightly  in  rejecting  it,  and  the  superior 
court  committed  no  error  in  sustaining  the  demurrer.  It 
therefore  follows  that  the  judgment  must  be  affirmed. 

Scott,  Dunbar  and  Stiles,  JJ.  ,  concur. 

■ 

HoYT,  J.,  not  sitting. 


[  No.  617.    Decided  December  7, 1892.] 

Hamilton  Brown  Shoe  Company,  Appdlard^  v.  J.  A. 
Adams,  A.  E.  Hart  and  J.  L.  Hart,  Respondents. 

ASSIGNMENT   FOR    BENEFIT   OF   CREDITORS  —  ATTACHMENT  AGAINST 

PROPERTY  ASSIGNED. 

Under  the  provisions  of  the  assignment  law  (Laws  1889-90,  p.  83 ), 
property  in  the  possession  of  an  assignee  of  an  insolvent  debtor  is 
in  ciutodia  legis,  and  cannot  be  seized  under  a  writ  of  attachment, 
although  the  assignment  may  be  alleged  to  be  fraudulent. 

Appeal  from,  Superior  Cawrt^  Lewis  Comity, 

Herren  <&  Elliott^  for  appellant. 

Leroy  A.  Palmer^  Lcmdrura  cfe  Landrum^  and  J.  R.  Bux- 

* 

ton^  for  respondents: 

A.n  attaching  creditor  has  no  right  to  attack  a  deed  of 
assignment  regular  on  its  face,  and  thereby  give  such  at- 
taciiing  creditor  a  lien  which  will  create  a  preference 
against  the  assignor's  other  creditors.   Zampson  v.  Arnold^ 
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19  Iowa,  479;  Fromme  v,  Jones^  13  Iowa,  474;  Cowlea  v. 
Ricketi^  1  Iowa,  582;  Meeker  v,  Sanders^  6  Iowa,  61;  WM% 
V.  Zamb,  24  N.  W.  Rep.  682;  CadweLVa  Bank  v.  Crittenr 
dm,  23  N.  W.  Rep.  646;  Goldsmith  v.  WilUon,  26  N.  W. 
Rep.  870;  Smith  v.  J(mes,  26  N.  W.  Rep.  624;  Bennett  v. 
Denny,  24  N.  W.  Rep.  193;  McKinney  v.  Baker,  9  Or.  74; 
Scott  V.  Chximbers,  29  N.  W.  Rep.  94;  Loomis  v.  Stewart, 
39  N.  W.  Rep.  660;  Trader's  Bank  v.  Van  Wagenen,  2 
Wash.  172;  CoveU  v.  Ileymmi,  111  U.  S.  176;  Thomas  v. 
Jenks,  6  Rawle,  221. 

The  opinion  of  the  court  was  delivered  by 

Dunbar,  J.  — On  the  2d  day  of  November,  1891,  the  re- 
spondents executed  a  deed  of  assignment,  purporting  to  be 
for  the  benefit  of  all  their  creditors,  appointed  J.  H.  Mai- 
lory  assignee,  and  on  the  same  day  placed  him  in  posses- 
sion. On  the  11th  day  of  November,  L891,  the  appellant, 
schedule  creditor,  commenced  an  action  against  respond- 
ents, J.  A.  Adams,  A.  E.  Hart  and  G.  L.  Hart,  alleging  the 
assignment;  alleging  the  indebtedness,  which  is  not  dis- 
puted; alleging  the  fraud  of  the  assignment  and  the  fraud- 
ulent transfer  by  the  assignors  of  certain  real  estate  deeded 
and  conveyed  just  prior  to  the  assignment,  and  the  fraud- 
ulent execution  of  a  certain  chattel  mortgage  prior  to  the 
assignment,  and  praying:  ( 1 )  For  judgment  in  the  sum  of 
$980.66,  with  interest;  (2)  that  the  said  deeds  mentioned 
be  set  aside,  revoked,  and  held  for  naught;  ( 3 )  that  the 
said  chattel  mortgage  be  set  aside,  revoked  and  canceled; 
and  ( 4 )  that  the  said  assignment  be  set  aside,  revoked  and 
canceled.  At  the  same  time  the  appellant  sued  out  a  writ 
of  attachment,  and  caused  the  same  to  be  levied  upon  the 
property  alleged  to  have  been  fraudulently  conveyed,  and 
upon  the  goods  and  merchandise  in  the  possession  of  the 
iissignee,  Mallory,  and  took  from  his  possession  all  the 
property  which  he  held  as  such  assignee.     On  the  21st 
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day  of  November,  1891,  Mallory,  the  assignee,  intervened 
in  the  action,  and  applied  to  the  court  for  an  order  against 
the  appellant  to  show  cause  why  its  attachment  should  not 
abate.  The  order  was  issued.  The  appellant  set  up  and 
pleaded  the  fraud  on  the  part  of  the  assignors  and  assignee. 
The  assignee  replied,  denying  the  fraud,  and  alleging  the 
hma  fides  of  the  assignment.  Upon  the  hearing  the  court 
sustained  the  petition,  a^d  dissolved  the  attachment  as  to 
the  property  in  the  hands  of  the  assignee.  After  judg- 
ment the  appellant  appealed  to  this  court,  alleging  as  error 
the  action  of  the  court  dissolving  the  attachment.  Other 
errors  were  alleged  in  the  notice  of  appeal,  but  this  is  the 
only  revision  asked  for  by  the  brief  of  the  appellant. 

If  this  is  to  be  regarded  as  an  action  to  set  aside  a  fraudu- 
lent conveyance,  the  complaint  is  plainly  insufficient,  for  it 
is  neither  based  upon  a  return  of  nulla  hona^  nor  an  allega- 
tion that  there  was  no  other  property  out  of  which  plaint- 
iffs claim  could  be  satisfied.  Courts  will  not  enter  into 
an  investigation  of  the  merits  or  demerits  of  a  conveyance 
at  the  instance  of  any  petitioner,  until  it  appears  that  he 
has  some  interest  in  the  determination  of  that  question,  and 
he  cannot  have  any  practical  interest  if  the  debtor  has 
other  property  which  will  respond  to  his  execution.  His 
right  is  limited  to  the  satisfaction  of  his  claim;  it  does  not 
extend  to  enforcing  its  satisfaction  out  of  some  particular 
property  of  the  debtor.  See  Wagner  v.  Law^  3  Wash.  600 
(28Pac.  Rep.  1109). 

But,  considering  the  complaint  to  be  sufficient  to  sustain 
a  judgment,  the  main  question  at  issue  here  is,  can  prop- 
erty be  taken  from  the  possession  of  an  assignee  of  an  in- 
solvent debtor  by  virtue  of  a  writ  of  attachment  ?  Or,  in 
other  words,  is  such  property  in  custodia  legis?  It  is 
broadly  asserted  by  Wait,  in  his  work  on  Fraudulent  Con- 
veyances, §  316,  that  it  is  not  for  the  alleged  reason  ''that 
the  assignee  is  not  an  officer  of  the  court,  but  is  a  trustee 
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bound  to  account  according  to  the  terms  of  the  instrument, 
and  his  authority  depends  upon  the  validity  of  the  assign- 
ment, and  is  not  conferred  by  the  court. '^  The  cases  cited 
by  the  learned  author  to  sustain  this  declaration  are,  Leh- 
mem  V.  Rosengarten^  23  Fed.  Rep.  642,  and  AcUer  v.  Ecker^ 
1  McCrary,  257(2  Fed.  Rep.  126).  Both  of  these  cases 
were  tried  in  federal  courts,  and  involved  to  a  certain  ex- 
tent a  conflict  of  authority  between  the  state  and  federal 
courts,  and  it  is  noticeable  that  the  decision  in  Adler  «. 
Ecker^  which  is  a  Minnesota  case,  is  in  direct  conflict  with 
the  holdings  of  the  supreme  court  of  that  state.  Adler  v. 
Ecker  was  decided  in  1880,  while  in  Second  National  Bank 
of  St.  Paid  V.  Schranck,  43  Minn.  38  ( 44  N.  W.  Rep.  524), 
decided  in  1890,  the  supreme  court  of  Minnesota  decided 
that  '  ^  when  the  assignment  is  perfected,  and  to  some  ex- 
tent, at  least,  prior  thereto,  its  entire  subject  matter,  all 
that  is  involved,  including  the  assigned  estate,  passes  under 
the  jurisdiction  of  the  district  court,  ipso  facto.  Immedi- 
ately, and  without  any  further  act,  the  assigned  property 
is  in  the  custody  of  the  law.''     The  court  further  said: 

'^The  correctness  of  this  practice  has  never  been  ques- 
tioned, and,  as  a  consquenoe,  it  has  not  been  decided,  al- 
though it  was  held  in  Lord  v.  Mea^hem^  32  Minn.  66  ( 19 
N.  W.  Rep.  346),  the  assignment  being,  in  fact,  valid,  that 
the  assignee  could  not  be  garnished,  for  several  reasons, 
the  insuperable  one  being  that  the  assigned  property  was 
in  custodia  legis. ' ' 

And  such,  we  think,  has  been  the  great  weight  of  decis- 
ion under  statutes  similar  to  ours.  Of  course  it  depends 
entirely  upon  the  authority  given  by  the  statute  to  the 
court. 

It  is  conceded  by  all  the  cases  that  property  in  the  hands 
of  a  receiver  appointed  by  the  court  is  property  in  the 
hands  of  the  court,  but  it  is  claimed  that  the  assignee  de- 
rives all  his  power  from  the  assignment,  which,  says  Mr. 
Wait,  is  both  a  guide  and  measure  of  his  duty.     But  the 
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trouble  with  this  theory  is,  that  the  premises  are  misstated, 
or  rather  that  the  subject. matter  of  dispute  is  stated  as  a 
conclusion.  An,  investigation  of  our  particular  statute 
convinces  us  that  the  assignee  does  not  derive  all  his  power 
from  the  assignment,  and  that  it  is  not  the  exclusive  guide 
and  measure  of  his  duty.  It  is  true  that  he  obtains  pri- 
marily his  authority  to  act  from  the  deed  of  assignment. 
But  the  deed  of  assignment  simply  inaugurates  the  pro- 
ceedings, and  when  the  court  obtains  jurisdiction  of  the 
proceedings  it  obtains  complete  jurisdiction.  Authority 
and  control  over  the  property  are  conferred  by  law  upon 
the  court.  The  insolvent  yields  to  the  jurisdiction  of  the 
court  when  he  files  his  deed  of  assignment.  From  this 
time  until  the  final  settlement  of  the  estate  the  court  makes 
orders  concerning  the  control  and  distribution  of  the  prop- 
erty which  are  judicial  in  their  nature.  Under  our  statute 
the  assignor  cannot  invest  the  assignee  with  discretionary 
powera  to  such  an  extent  that  he  can  distribute  the  estate 
in  such  a  manner  as  to  defeat  the  rights  of  the  creditors. 
The  object  of  the  law  is  to  insui-e  a  rightful  distribution, 
and  the  court  will  see  that  such  distribution  is  made.  The 
assignee  does  not,  as  Mr.  Wait  says,  distribute  the  pro- 
ceeds of  the  estate  under  the  sole  guidance  of  the  assign- 
ment. If  that  were  true,  it  would  be  an  idle  thing  to 
bring  the  estate  into  court  at  all,  but  he  must  distribute 
according  to  the  edicts  of  the  law,  under  the  direction  of 
the  court.  The  law  provides  that  the  assignment  shall  be 
made  for  the  benefit  of  all  the  creditors,  and  the  appoint- 
ment of  the  assignee  in  the  first  instance  is  simply  an 
initiatory  step  necessary  to  turn  the  property  manually 
over  into  the  custody  of  the  court,  and  the  simple  fact 
of  his  appointment  emanating  from  the  assignor  does  not 
particularly  distinguish  him  from  an  ofiicer  appointed  by 
the  creditors  or  by  the  couil.  The  law  provides  that  upon 
the  filing  of  a  deed  of  assignment  the  creditors  may  make 

22—5  WA80. 
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application  to  choose  an  assignee  in  lieu  of  the  assignee 
named  by  the  debtor  in  assignment,  whereupon  the  judge 
directs  the  clerk  to  order  a  meeting  of  ^  the  creditors  to 
elect  an  assignee,  and  in  the  event  the  creditors  cannot 
elect  by  the  majority  required,  the  court  appoints  an  a^ 
signee,  who  upon  qualifying  is  clothed  with  all  the  author- 
ity of  the  assignee  appointed  by  the  debtor.  As  still 
further  limiting  the  discretion  of  the  assignee,  the  law  pro- 
vides that  from  the  time  of  the  pending  of  an  application 
to  elect  an  assignee  by  the  creditors,  and  until  the  time 
shall  be  terminated  by  an  election  or  appointment  by  the 
court,  no  property  of  the  debtor,  excepting  perishable 
property,  shall  be  sold  or  disposed  of  by  the  assignee,  but 
that  the  same  shall  be  safely  and  securely  kept  until  the 
election  or  appointment  of  an  assignee.  Sec.  7,  Laws 
1889-90,  p.  85,  confers  upon  the  court  absolute  jurisdic- 
tion and  control  over  the  estate.     It  provides  that: 

''Any  person  interested  may  appear  within  three  months 
after  filing  such  report  and  file  with  said  clerk  any  excep- 
tions to  the  claim  or  demand  of  any  creditor,  and  tiie  clerk 
shall  forthwith  cause  notice  thereof  to  be  given  to  the 
creditor,  which  shall  be  served  as  in  case  of  summons,  re- 
turnable at  the  next  term,  and  the  said  court  shall  at  such 
term  proceed  to  hear  the  proof  and  allegations  of  the  parties 
in  the  premises,  and  shall  render  such  judgment  therein  as 
shall  be  just,  and  may  allow  a  trial  by  jury  thereon." 

Sec.  8  gives  the  court  jurisdiction  in  the  distribution.  It 
is  as  follows: 

«'If  no  exception  be  made  to  the  claim  of  any  creditor, 
or  if  the  same  has  been  adjudicated,  the  coui*t  shall  order 
the  assignee  to  make,  from  time  to  time,  fair  and  equal 
dividends  among  the  creditors  of  the  assets  in  his  hands, 
in  proportion  to  their  claims,  and  as  soon  as  may  be  to 
render  a  final  account  of  said  trust  to  said  court,  who  may 
allow  such  commissions  to  said  assignee  in  the  final  settle- 
ment as  may  be  considered  just  and  right." 
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And  §  9  provides: 

^^The  assignee  shall  at  all  times  be  subject  to  the  order 
of  the  court  or  judge,  and  the  said  court  or  judge  may,  by 
citation  and  attachment,  compel  the  assignee  from  time  to 
time  to  file  reports  of  his  proceedings,  and  of  the  situation 
and  condition  of  the  trust,  and  to  proceed  in  the  faithful 
execution  of  the  duties  required  by  this  act/' 

Sec.  10  provides: 

''No  assignment  shall  be  declared  fraudulent  or  void  for 
want  of  any  list  or  inventory  as  provided  in  this  act.  The 
court  or  judge  may,  upon  application  of  the  assignee  or  any 
creditor,  compel  the  appearance  in  person  of  the  debtor  be- 
fore such  court  or  judge  forthwith,  or  at  the  next  term,  to 
answer  under  oath  such  matters  as  may  then  and  there  be 
inquired  of  him;  and  such  debtor  may  then  and  there  be 
fully  examined  under  oath  as  to  the  amount  and  situation 
of  his  estate,  and  the  names  of  the  creditors,  and  amounts 
due  to  each,  with  their  places  of  residence,  and  the  court 
may  compel  the  delivery  to  the  assignee  of  any  property 
or  estate  embraced  in  the  assignment.^' 

Thus  it  will  be  seen  that  the  court  has  full  and  complete 
power  over  the  property  of  the  estate  to  such  an  extent 
that  it  can  compel  the  delivery  of  any  of  .the  property  of 
the  estate  to  the  assignee.  The  law  certainly  does  not  in- 
tend that  one  of  its  provisions  shall  render  another  provis- 
ion nugatory,  and  yet  how  futile  would  be  the  action  of 
the  court  compelling  the  delivery  to  the  assignee  of  the 
property  for  the  purpose  of  distributing  its  proceeds  if  the 
same  could  be  taken  from  the  assignee  by  a  writ  of  attach- 
ment, or  any  other  process.  Such  a  practice  would  cer- 
tainly lead  to  interminable  confusion,  creating  fraud  and 
endless  trouble. 

The  Iowa  statute  seems  to  be  substantially  the  same  as 
ours,  and  the  supreme  court  of  Iowa,  in  Hamilton  Brown 
Shoe  Company  v.  Mercer  (51  N.  W.  Rep.  416),  a  leading 
case,  decided  February  2,  1892,  the  plaintiff  in  that  case 
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being  the  plaintiff  in  the  case  at  bar,  and  the  cases  being 
practically  identical,  held  that  the  property  in  the  hands  of 
the  assignee  was  not  subject  to  attachment.  And  the  court 
says: 

''The  primary  authority  of  the  assignee  is  derived  from 
the  assignment,  for  it  is  voluntary;  but,  when  made,  it  puts 
in  operation  the  provision  of  the  law,  which,  through  the 
agency  of  the  court,  guides,  guards  and  controls  the  entire 
administration  of  the  estate." 

But  in  iiddition  to  what  has  been  said,  section  1  of  the 
insolvency  act  provides  in  direct  terms  that  "such  assign- 
ment shall  have  the  effect  to  discharge  any  and  all  attach- 
ments on  which  judgment  shall  not  have  been  taken  at  the 
date  of  such  assignment."  Certainly  the  very  strongest 
implication  is,  that  an  attachment  could  not  be  levied 
after  the  date  of  the  assignment.  It  would  l)e  both  ridic- 
ulous and  unjust  to  destroy  a  lien  which  was  rightfully 
in  existence  l)efore  the  property  was  assigned,  and  supplant 
it  with  one  asked  for  after  the  assignment.  Appellant  as- 
serts that  under  the  provisions  of  §  10,  which  provides  that 
the  court  may  compel  the  delivery  to  the  assignee  of  any 
property  or  estate  embraced  in  the  assignment,  that  there 
is  no  method  provided  in  the  act  of  reaching  any.  property 
which  should  have  been,  but  was  not,  conveyed  by  the  as- 
signment. If  this  were  true  it  could  not  affect  the  standing 
of  the  property  that  was  in  the  hands  of  the  assignee;  that 
property  is  safe  in  the  hands  of  the  court,  placed  there  by  the 
act  of  the  assignor,  and  it  will  be  distributed  by  the  court 
regardless  of  the  ho7ia  Jides  of  the  assignment.  That  is  a 
question  which  only  affects  the  discharge  of  the  assignee. 
Such  is  evidently  the  scope  and  meaning  of  §  15.  But  we 
do  not  understand  that  the  provision  in  the  latter  part  of 
§  10  is  restricted  to  the  property  set  forth  in  the  inventory, 
for  notwithstanding  the  provisions  for  the  inventory  the 
law  especially  provides  that  no  assignment  shall  be  declared 
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fraudulent  or  void  for  want  of  any  list  or  inventory.  And 
the  court  under  the  provisions  of  §  10  can  reach  out  its 
arm,  and  compel  the  delivery  to  the  assignee  of  any  prop- 
erty embraced  in  the  assignment,  if  in  the  inventory, 
or,  if  not  embraced  in  the  inventory,  it  will  be  inserted 
in  an  additional  inventoiy  provided  for  in  §  11.  And  if 
the  court  can  compel  the  bringing  in  of  all  the  property 
no  injustice  can  be  done. 

So  far  as  the  allegations  of  fraud  are  concerned  in  this 
case,  the  ascertainment  of  which  would  tend  to  defeat  the 
discharge,  we  have  not  considered  them,  for  there  is  no 
proof  whatever  submitted. 

The  judgment  is,  therefore,  affirmed. 

Anders,  C.  J.,  and  Hoyt,  Scott  and  Stiles,  JJ.,  con- 
cur. 


[  No.  606.     Decided  Deceinl>er  8,  1892.1 

M.\RioN  L.  Wright,  Appellant^  v.  William  H.  Cowik 
AND  R.  N.  McFadden,  ReHpoiidenta. 

mechanics'  liens— enforcement— parties  — lien  on  part  of 

building. 

In  order  to  enforce  a  mechanic's  lien  against  a  certain  parcel  of 
land  and  the  building  thereon,  the  owner  of  a  leasehold  interest  in 
a  portion  of  the  land  and  building  is  a  necessary  party  to  the  notice 
of  lien  and  to  the  action. 

Under  the  mechanics'  lien  law  a  lien  cannot  be  enforced  against 
a  part  of  a  building,  although  the  work  done  may  have  been  for  the 
sole  and  exclusive  benefit  of  the  occupant  or  lessee  of  such  portion 
of  the  building. 

Appeal  from  Supei^wr  Courts  King  Coxinty, 
Blaine  (&  De  Vries^  for  appellant. 
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The  opinion  of  the  court  was  delivered  by 

Hoyt,  J. — The  action  of  the  lower  court  in  holding 
that  the  plaintiff  could  not  maintain  his  lien  in  this  cause 
was  right.  If  we  construe  the  proceeding  as  an  attempt 
to  enforce  the  lien  against  the  entire  building  known  as  the 
Cowie  block,  it  must  fail  for  the  reason  that  the  owner  of 
the  leasehold  interest  in  a  portion  of  the  land  covered  by 
said  building,  and  of  a  part  of  the  building  erected  thereon, 
is  not  made  a  party  to  the  notice  of  lien  or  to  the  action. 
If  we  construe  it  to  be  an  attempt  to  enforce  such  lien  as 
against  the  portion  of  the  building  owned  and  occupied  by 
the  respondent  Cowie,  then  it  must  fail,  for  the  reason  that 
under  our  law  a  lien  cannot  be  enforced  against  a  part  of 
a  building.  The  whole  tenor  of  the  law  shows  that  it  was 
the  intent  of  the  legislature  to  provide  for  a  lien  upon  an 
entire  building  for  such  work  thereon  by  way  of  construc- 
tion or  repairs  as  might  be  considered  a  part  of  such  entire 
building.  There  is  nowhere  an  intent  manifested  to  give 
a  lien  upon  a  particular  room  in  a  building  for  work  done 
for  the  occupant  or  lessee  of  such  room  for  the  sole  and 
exclusive  benefit  thereof.  And  the  fact,  which  appears  in 
this  case,  that  the  occupants  of  the  respective  parts  of  this 
building  each  held  a  leasehold,  instead  of  a  fee  simple* 
title  could  in  no  manner  aid  the  contention  of  the  appel- 
lant. 

Judgment  of  the  court  below  must  be  affirmed. 

Anders,  C.  J.,  and  Stiles,  Scott  and  Dunbar,  JJ,, 
concur. 
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[  No.  640.    Decided  December  8, 1892.] 

The   State   of  Washington,  Respondent^  v.  Salvador     ^  ^ 

PiCANi,  Appellant. 

APPEAL  —  HETTLEMBNT  OF  STATEMENT — FAILURE  TO  GIVE  NOTICE. 

The  inability  of  a  defendant  convicted  of  a  crime  to  pay  for  a  state- 
ment of  facts  is  no  excuse  for  bis  failure  to  give  notice  of  the  settle- 
ment of  the  statement  within  the  time  prescribed  by  law. 

Appeal  from  Superior  Courts  Pierce  County. 

John  V.  Evans^  and  Oira  Z.  C.  Hughes^  for  appellant. 

IF.  H.  Snell^  Prosecuting  Attoiiiey,  and  Charles  Bed- 
ford, for  The  State. 

The  opinion  of  the  court  was  delivered  by 

Dunbar,  J.  —  It  appears  from  the  transcript  in  this  case, 
and  is  in  fact  admitted  by  the  appellant,  that  no  notice  of 
the  settlement  of  the  statement  of  facts  was  given  until 
after  the  expiration  of  the  time  prescribed  by  law  for  giv- 
ing such  notice.  A  judgment  was  rendered  May  9,  1892, 
and  the  statement  was  not  signed  until  July  8,  1892,  and 
no  notice  was  given  of  the  filing  of  the  statement  until 
after  it  was  signed  by  the  trial  judge,  it  being  signed  on 
the  8th  of  July,  and  filed  with  the  clerk  of  the  superior 
court  on  the  9th  day  of  July.  It  is  frankly  admitted  by 
the  appellant  that  the  law  governing  appeals  has  not  been 
complied  with,  but  he  bases  his  application  to  have  the 
statement  of  facts  which  was  filed  in  this  court  November 
11,  and  which  was  signed  without  notice  to  the  state,  made 
a  part  of  the  record  in  this  case  on  the  affidavit  of  his  at- 
torney showing  the  impecuniosity  of  appellant,  and  that 
he  did  not  have  means  to  pay  for  the  statement  of  facts. 

This  is  a  capital  case,  and  it  is  with  the  greatest  reluc- 
tance that  we  decide  that  the  statement  of  facts  must  be 
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stricken,  but  the  provisions  of  the  law  are  plain  and  im- 
perative, and  leave  this  court  no  discretion.  There  is  noth- 
ing shown  by  the  a£Sdavit  which  would  justify  the  court 
in  excepting  this  case  from  the  rule  laid  down  in  prior  de- 
cisions, viz.:  Enos  v.  Wilcox^  3  Wash.  44  (28  Pac.  Rep. 
364);  Cadwell  v.  First  National  Bank,  3  Wash.  188  (28 
Pac.  Rep.  365 );  State  v.  Iloyt,  4  Wash.  .818  (30  Pac.  Rep. 
1060).  In  fact,  in  none  of  the  cases  cited  has  there  been 
such  an  utter  failure  to  comply  with  the  requirements  of 
law.  The  motion  to  strike  must,  therefore,  be  sustained. 
As  none  of  the  questions  before  us  on  appeal  can  be  con- 
sidered without  reference  to  the  statement  of  facts,  it  fol- 
lows that  the  judgment  of  the  lower  court  must  be  affirmed. 
The  judgment  and  sentence  is,  therefore,  affirmed,  and  as 
the  execution  of  the  sentence  has  been  stayed  until  the  final 
determination  of  this  appeal,  the  cause  is  remanded  to  the 
court  below,  with  directions  to  proceed  to  appoint  a  day 
for  carrying  its  sentence  into  eflfect,  according  to  law. 

Anders,  C.  J.,  and  Stiles,  Hoyt  and  Scott.  JJ.,  con- 
cur. 


!    6    844  [No.  607.    Decked  December  9, 1892.] 

In  the  Matter  of  the  Assignment  of  Charles  F.  Frasch: 

Dexter  Horton  &  Co. ,  Barthers^  Appellants^  v.  Schwa- 
BACHER  Bros.  &  Co.,  and  Laramie  Mayer,  Assignee, 
Respondents. 

appeal — FINAL  ORDER  —  DISTItlBUTION  OF  FUNDS  HELD  BY  AS- 
SIGNEE—  ASSIGNMENT  FOR  BENEFIT  OF  CREDITORS  —  RIGHT  OF 
SECURED  CREDITOR. 

On  an  application  for  a  partial  distribution  of  the  funds  in  the 
hands  of  the  assignee  of  an  insolvent  debtor  the  court  directed  the 
assignee  to  pay  dividends  to  all  the  creditors  except  plaintiff,  which 
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held  collateral  security;  that  plaintilT  be  first  required  to  exhaust 
its  collateral  security  and  apply  the  proceeds  to  the  reduction  of  its 
debt,  and  that  it  thereafter  be  paid  dividends  upon  the  balance  of 
its  debts,  which  dividends  should  equal  at  the  time  of  payment  the 
rate  of  dividends  paid  to  the  other  creditors  up  to  that  time,  and 
that  in  the  meantime  the  assignee  retain  sufficient  funds  in  his 
hands  to  meet  the  requirements  of  said  order.  Held,  That  the  order 
is  final  so  far  as  it  affects  the  plaintiff's  rights  to  that  portion  of  the 
proceeds  of  the  estate  which  was  distributed,  and  that  an  appeal 
will  lie  therefrom. 

Where  an  assignment  has  been  made  for  the  benefit  of  creditors, 
a  secured  creditor  is  entitled  to  share  pro  rata  with  the  unsecured 
creditors  in  the  assets  of  the  insolvent  estate  only  upon  the  balance 
of  his  claim  which  remains  after  exhausting  and  applying  the  pro- 
ceeds of  his  security  to  its  diminution. 

Appeal,  froTTi  Superior  Courts  King  County, 

Blaine  cfe  DeVrieH^  for  appellant. 
Preston^  Carr  ik  Preston^  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

Dunbar,  J. — Charles  F.  Frasch  assigned  his  property 
for  the  benefit  of  all  his  creditors,  under  the  provisions  of 
the  act  relating  to  estates  of  insolvent  debtors,  approved 
March  6, 1890  (Laws of  1889-90,  pages  83  to  88,  inclusive). 
The  appellant,  Dexter  Horton  &  Co.,  bankers,  presented 
their  claim  against  the  estate  for  $2,981.05.  On  an  appli- 
cation for  a  partial  distribution  the  respondent,  Schwabacher 
Bros.  &  Co. ,  who  were  also  creditors  of  the  assignor,  objected 
to  the  participation  of  appellant  in  the  partial  distribution, 
for  the  reason  that  appellant's  debts  were  secured,  and 
upon  the  hearing  the  objection  was  sustained,  and  the  court 
directed  that  the  assignee  make  a  partial  distribution  of  the 
funds  in  his  hands  to  all  the  creditors  excepting  appellant; 
that  appellant  be  first  required  to  exhaust  the  collateral  se- 
curity which  it  had;  and  after  exhausting  such  securities 
and  applying  the  proceeds  thereof  to  the  reduction  of  its 
debt,  that  it  be  paid  dividends  upon  the  balance  of  its  debts. 
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which  dividends  should  equal  at  the  time  of  payment  the 
rate  of  dividends  paid  to  the  other  creditors  up  to  that 
time,  and  that  in  the  meantime  the  assignee  retain  sufficient 
funds  of  said  estate  in  his  hands  to  meet  the  requirements 
of  said  order.  This  is  the  order  appealed  from,  and  the 
respondent  interposes  a  motion  to  dismiss  the  appeal  on 
the  ground  that  it  is  not  a  final  order  or  final  judgment, 
and  that,  therefore,  no  appeal  lies  to  this  court.  We  think 
this  order  is  final  so  far  as  it  affects  the  appellant^  s  rights 
to  that  portion  of  the  proceeds  of  the  estate  which  was  dis- 
tributed, and  that  the  case  comes  within  the  spirit  of  the 
ruling  of  this  court  in  the  case  of  the  State^  ex  rd.  Schloss^ 
V.  Superior  Court,  3  Wash.  696  (29  Pac.  Rep.  202),  and 
the  motion  to  dismiss  the  appeal  is,  therefoi'e,  denied. 

On  the  merits  of  this  controversy  there  is  without  doubt 
great  conflict  of  authority,  and  while  the  record  shows  that 
there  were  some  offers  made  by  the  appellant  with  reference 
to  its  securities,  there  was  no  offer  made  of  unconditional 
surrender,  and  the  question  to  be  determined  is,  in  the  case 
of  an  assignment  for  the  benefit  of  creditors,  is  a  secured 
creditor  entitled  to  share  equally  with  unsecured  creditors 
in  any  and  all  dividends  and  distribution  of  the  estate  on 
the  whole  amount  of  its  claim  ? 

In  some  of  the  states,  notably  Pennsylvania,  Michigan 
and  Connecticut,  it  is  held  that  he  is  so  entitled.  Some  of 
the  cases  are  insolvency  cases  and  some  probate  cases,  but 
they  are  all  decided  on  the  broad  ground  that,  where 
the  creditor  has  two  funds  of  his  debtor  to  which  he  can 
resort  for  payment,  his  position  is  not  changed  by  reason 
of  the  assignment  or  death  of  his  debtor;  that,  in  assign- 
ment cases,  he  would  have  the  right  to  proceed  against 
either  fund  before  the  assignment,  and  that  his  rights  are 
not  abridged  by  the  assignment.  In  New  York  the  decis- 
ions have  been  somewhat  conflicting.  People  v.  Remington, 
121  N.  Y.  328  (24  N.  E.  Rep.  793),  sustaining  appellant's 
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contentioD,  while  substantially  the  opposite  view  is  main- 
tained in  Bealey  v.  Lawrence^  11  Paige  Ch.  (N.  Y.)  581. 
In  Rhode  Island,  also,  Allen  v.  DardeUon^  15  R.  I.  480  (8 
Atl.  Rep.  705),  decides  that  the  secured  creditor  has  a  right 
to  an  equal  distribution  of  all  the  estate,  especially  over- 
ruling Knowles^  Petitioner^  13  R.  I.  90. 

In  People  v.  Remington^  mpra^  which  is  one  of  the 
strongest  cases  supporting  appellant's  contention,  the  court, 
in  commenting  upon  the  rule  laid  down  in  Story's  Equity 
Jurisprudence,  §633,  that  ''the  general  principle  is,  that 
if  one  party  has  a  lien  on,  or  interest  in,  two  funds  for  a 
debt,  and  another  party  has  a  lien  on,  or  interest  in,  one 
only  of  the  funds  for  another  debt,  the  latter  has  a  right  in 
equity  to  compel  the  former  to  resort  to  the  other  fund, 
in  the  first  instance  for  satisfaction,  if  that  course  is  neces- 
sary for  the  satisfaction  of  the  claims  of  both  parties, 
whenever  it  will  not  trench  upon  the  rights  or  operate  to 
the  prejudice  of  the  party  entitled  to  the  double  fund," 
says  that  ''the  learned  author's  reason  negatives  the  prop- 
osition that  a  secured  creditor  shall  lose,  or  forego,  any 
advantage  which  he  may  have  by  reason  of  his  security, 
and  through  which  the  full  satisfaction  of  his  debt  can  be 
obtained."  And  we  fully  concur  with  that  sentiment. 
But  does  he  lose  anything  which  was  rightfully  his  by 
reason  of  his  security,  by  compelling  him  first  to  exhaust 
his  security  and  diminish  his  claim,  before  he  is  allowed  to 
resort  to  the  general  fund  ?  We  think  not.  Under  this 
theory  of  the  law  a  secured  creditor  is  given  an  undue  ad- 
vantage of  the  unsecured  creditors.  Instead  of  being  de- 
prived of  any  of  the  benefits  of  his  security,  he  is  allowed 
their  benefit  in  full,  and  in  addition  is  allowed  to  use  the 
security  as  an  instrument  to  operate  on,  and  affect  to  his 
advantage  the  unsecured  property. 

In  National  Bank  v.  Haug,  82  Mich.  607  (47  N.  W. 
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Rep.  33),  Judge  Morse,  in  a  dissenting  opinion  which  we 
think  is  unanswerable,  gives  a  practical  illustration  of  the 
unjust  effect  of  the  doctrine  maintained  by  the  majority. 
Let  us  give  a  similar  instance  here.  A  assigns  his  estate, 
woi*th  fifteen  thousand  dollars  including  security,  in  the 
hands  of  B,  worth  five  thousand  dollars.  B  has  a  claim 
against  the  estate  of  five  thousand  dollars,  secured  as  men- 
tioned above,  and  an  unsecured  claim  of  five  thousand  dol- 
lars. C  has  an  unsecured  claim  of  ten  thousand  dollars. 
Deducting  the  securities  from  the  assets  the  estate  has  ten 
thousand  dollars  with  which  to  pay  claims  aggregating 
twenty  thousand  dollars,  and  as  a  consequence  pays  fifty 
cents  on  the  dollar.  B  is  allowed  a  pro  rata  on  his  whole 
claim  of  ten  thousand  dollars,  which  gives  him  five  thou- 
sand dollars;  he  then  makes  the  other  five  thousand  dollars 
out  of  his  security,  and  in  consequence  has  his  whole  debt 
paid  in  full.  Thus  on  his  unsecured  debt  of  five  thousand 
dollars  he  receives  five  thousand  dollars,  while  C  on  his  un- 
secureil  debt  receives  only  five  thousand  dollars.  It  is  not 
difficult  to  see  that  by  some  species  of  legerdeinain  in  logics 
B  has  not  only  had  the  full  benefit  of  his  security,  but  that 
the  security  has  reached  beyond  its  legitimate  purpose  and 
original  intention,  and  given  him  an  undue  advantage  of 
an  unsecured  creditor  with  whom  he  stood  on  equal  footing 
so  far  as  their  unsecured  claims  were  concerned.  In  fact 
it  has  placed  him  in  a  different  and  more  favorable  position 
than  he  would  have  been  if  his  secured  debt  had  been  paid 
in  full  immediately  prior  to  the  assignment. 

Abstract  theory  should  not  be  allowed  to  refute  practical 
example,  and  it  cannot  be  gainsaid  that  the  practical  effect 
of  holding  in  favor  of  appellant's  contention  is  as  demon- 
strated above,  which  must  be  admitted  to  be  an  inequitable 
effect.  The  insolvency  statute  is  intended  to  guarantee  an 
equitable  distribution.     Sec.  8  of  the  act  provides  that  the 
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assignee  shall  from  time  to  time  make  full  and  equal  divi- 
dends  among  the  creditors  of  the  assets  in  his  hands  in 
proportion  to  their  claims.  Not  a  dividend  in  proportion  to 
their  claims,  simply,  but  a  full  and  equal  dividend.  It  is  for 
this  purpose  that  the  assets  are  marshaled  and  placed  under 
the  control  of  the  court,  and  if  a  creditor  comes  in  to  prove 
his  claim  he  must  come  in  upon  equal  footing  with  creditor 
of  a  like  class. 

As  we  have  before  said,  if  a  creditor  were  allowed  pay- 
ment on  his  whole  claim  he  would  have  greater  advantages 
than  the  original  security  contemplated,  for  as  was  well 
said  in  Amory  v.  Francis^  16  Mass.  308,  originally  it  would 
have  been  security  only  for  a  proportion  of  a  debt  equal  to 
its  value,  whereas  by  proving  the  whole  debt  and  holding 
the  pledge  for  the  balance  it  becomes  a  security  for  as  much 
more  than  its  value  as  is  the  dividend  which  may  be  re- 
ceived upon  the  whole  debt. 

We  think  that  the  plain  and  universally  recognized  prin- 
ciples of  equity  demand  that  the  secured  creditor  must  first 
exhaust  his  security,  apply  the  proceeds  to  the  diminution 
of  his  claim,  and  then  share  pro  rata  with  other  unse- 
cui-ed  creditors  on  the  balance  of  his  claim.  Such  is  the 
holding:  of  the  Iowa  cases  under  a  statute  identical  with 
ours.  See  Wurtz  v.  Hart^  13  Iowa,  515.  Such,  also,  is 
the  holding  of  the  courts  of  South  Carolina,  Louisiana,  Ver- 
mont, Maryland  and  Massachusetts,  though  most  of  the 
Massachusetts  cases  are  decided  on  the  strength  of  their 
peculiar  statute."^.  This  question  not  having  been  raised 
before  in  this  state,  and  the  authorities  being  conflicting, 
we  feel  at  liberty  to  decide  it  in  accordance  with  equitable 
principles,  as  we  understand  them,  and  therefore  decide 
that  the  order  of  the  court  was  not  erroneous. 

Judgment  is  afBrmed. 

Anders,  C.  J.,  and  Stiles  and  Scott,  JJ.,  concur. 
HoYT,  J.,  not  sitting,  being  disqualified. 
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ON   PETITION   FOR   RE-HEARING. 

Dunbar,  C.  J. — The  petition  for  re-hearing  in  this  case 
presents  no  new  argument.  That  portion  of  the  petition 
which  indulges  in  flat  contradictions  of  statements  made  by 
the  court,  and  which  is  a  greater  exhibition  of  choler  than 
of  logic,  can  be  of  little  assistance  to  the  court  in  determin- 
ing grave  questions  of  law  in  a  dispassionate  and  rational 
manner.     Therefore  we  will  not  further  notice  it 

The  petition  is  denied. 

Stiles,  Scott  and  Anders,  JJ.,  concur. 
HoYT,  J.,  not  sitting. 
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The  State  of  Washington,  Respondents  v.  Otto  An- 
derson, Appellant, 


d20    248  CRIMINAL  LAW  — INFORMATION  —  UNNECESSARY  ALLEGATIONS  — 

BURGLARY  —  INTENT  —  PRESUMPTION. 

In  the  prosecution  of  a  defendant  by  information  for  a  criminal 
offense,  it  is  not  necessary  that  the  information  should  allege  that 
there  was  no  grand  jury  in  session,  and  that  defendant  had  been 
committed  on  said  charge  by  a  magistrate,  although  such  facts 
must  exist  in  order  to  authorize  the  filing  of  an  information. 

Section  47,  Penal  Code,  providing  that  the  presumption  of  burg> 
larious  intent  should  follow  proof  of  unlawful  entry,  does  not  con- 
travene any  constitutional  right  given  to  one  accused  of  crime. 

Appeal  from  Supet^ior  Cmirt^  King  Cownty, 

m 

Arthur  E.  Griffin^  for  appellant. 

John  F.  Miller s  Prosecuting  Attorney,  James  A,  Haight^ 
and  A,  O.  McBride^  for  The  State. 
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The  opinion  of  the  court  was  delivered  by 

Hoyt,  J. — Defendant  was  convicted  of  the  crime  of 
burglary,  and  from  the  sentence  therefor  prosecutes  this 
appeal.  Two  errors  are  assigned,  the  first  of  which  raises 
the  question  of  the  sufficiency  of  the  evidence  to  sustain 
the  verdict,  and  the  second  the  sufficiency  of  the  informa- 
tion. The  ground  upon  which  th&  information  is  attacked 
is,  that  it  does  not  affirmatively  appear  upon  the  face  thereof 
that  there  was  no  grand  jury  in  session,  nor  that  the  defend- 
ant had  been  committed  by  a  magistrate  on  said  charge. 
Neither  of  these  objections  can  avail  appellant.  It  is  true 
that  certain  facts  must  exist  before  the  prosecuting  attor- 
ney gets  jurisdiction  of  the  case  in  such  a  manner  as  to  be 
authorized  to  file  an  information  against  the  defendant,  but 
the  statute  nowhere  makes  it  necessary  that  the  existence 
or  non-existence  of  such  facts  should  be  made  to  appear 
upon  the  face  of  the  information. 

As  to  the  first  objection  above  stated  it  is  claimed  that 
there  was  no  sufficient  proof  that  the  defendant  entered  the 
building  in  question  for  the  purpose  of  committing  a  crime. 
We  are  satisfied  from  the  proofs  that  the  defendant  unlaw- 
fully entered  said  building,  and  if  the  provisions  of  §  47, 
Penal  Code,  can  be  sustained,  the  jury  were  justified  in 
presuming  the  criminal  intent  from  the  fact  of  such  unlaw- 
ful entry.  Beside,  we  think  there  was  direct  testimony 
tending  to  show  that  such  entry  was  for  the  purpose  of 
couamitting  petit  larceny.  The  proof  showed  not  only  that 
the  building  had  been  unlawfully  entered,  but  that  the  ap- 
pellant with  another  person  was  actively  engaged  in  ran- 
sacking a  trunk  found  therein,  and  was  putting  aside  certain 
articles  of  value  found  in  said  trunk,  with  the  evident  in- 
tention of  taking  them  away.  For  this  reason  we  do  not 
think  that  we  should  disturb  this  verdict,  even  althou^  we 
should  come  to  the  conclusion  that  the  presumption  pro- 
vided for  in  the  section  above  referred  to  could  not  be 
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drawn  from  the  fact  of  unlawful  entry.  We  see  no  rea- 
son, however,  for  holding  that  the  legislature  exceeded  its 
power  in  providing  that  the  presumption  of  criminai  intent 
should  follow  the  proof  of  unlawful  entry  as  provided  in 
said  section.  The  presumption  provided  for  is  not  a  con- 
clusive one,  and  even  without  the  aid  of  such  legislation  the 
jury  would  be  justified  in  finding  a  criminal  intent  from  the 
fact  of  the  unlawful  entry,  if  under  all  the  circumstances 
surrounding  the  case  such  a  presumption  would  be  a  rea- 
sonable one.  It  is  the  constitutional  right  of  defendant  to 
demand  proof  of  his  guilt  before  he  shall  be  convicted  of  a 
crime,  but  it  does  not  follow  from  such  fact  that  it  is  be- 
yond the  power  of  the  legislature  to  provide  that  a  certain 
presumption  may  follow  from  the  establishment  of  a  fact 
from  which  such  presumption  may  follow  as  a  reasonable 
conclusion. 

We  find  no  error  in  the  record,  and  the  judgment  and 
sentence  must  be  affirmed. 

Stiles,  Dunbar  and  Scott,  JJ.,  concur. 

Anders,  C.  J.,  concurs  in  the  result. 


[  No.  976.    Decided  December  12, 1892.} 

Z.  C.  Miles  Company,  Respondent^  v.  W.  A.  Robertson, 

Appellant, 

STOCK  AND  STOCKHOLDBKS— LIABILITY   FOR  SHARES  —  NOVATION. 

Although  a  stockholder  iti  a  corporation  who  has  given  his 
promissory  note  in  payment  of  his  stock  has  been  released  from  its 
payment  by  the  assumption  of  his  indebtedness  by  certain  of  the 
other  stockholders,  yet,  where  such  stockholder  subsequently  exe- 
cutes another  note  to  the  corporation  for  the  full  amount  of  his  stock, 
and  agrees  to  the  release  from  liability  of  those  who  had  theretofore 
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ajjsumed  his  indebtedness,  a  contract  by  novation  arises,  and  such 
stockholder  becomes  again  liable  to  the  corporation  for  the  amount 
of  his  second  note. 

Appeal  from  Superior  Courts  King  Cowaiy. 

StraMon^  Lewis  iS6  OUmcm^  for  appellant. 
WiUy^  Scott  dk  Bostwick^  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

DuNBAB,  J. — This  action  was  brought  by  respondent 
against  appellant  to  recover  the  sum  of  five  thousand  dol- 
lars, with  interest  on  a  promissory  note  for  that  amount 
made  by  appellant  and  payable  to  the  order  of  respondent, 
and  also  to  foreclose  a  pledgee^s  lien  upon  fifty  shares  of 
the  capital  stock  of  the  Z.  C.  Miles  Company,  which  re 
spondent  claims  was  pledged  with  it  as  collateral  security 
for  the  payment  of  said  note.  Judgment  was  rendered  in 
accordance  with  the  prayer  of  the  complaint. 

This  is  in  some  respects  a  peculiar  case.  It  seems  that 
in  the  summer  of  1889,  Z.  C.  Miles,  one  E.  C.  Callahan, 
representing  the  Bridge  &  Beach  Company,  appellant  Rob- 
ertson, and  others,  formed  the  plaintiff  corporation,  with 
a  capital  stock  of  fifty  thousand  dollars,  of  which  Miles 
subscribed  thirty  thousand,  Callahan  ten  thousand,  Robert- 
SOD  five  thousand,  and  the  balance  of  the  stock  was  taken 
in  various  amounts  by  the  other  members  of  the  corpora- 
tion. For  the  appellant's  subscription  to  the  capital  stock 
he  gave  his  note  to  the  corporation  for  five  thousand  dol- 
lai-H,  bearing  interest  at  six  per  cent,  per  annum  payable 
one  year  after  date,  and  gave  his  stock  as  collateral  secur- 
ity for  the  payment  of  the  note. 

On  the  31st  day  of  October,  1890,  a  dividend  was  de- 
clared of  thirty-six  per  cent.  Appellant  contends  that  this 
was  a  dividend  on  the  profits,  and  respondent  that  it  was 
a  dividend  on  the  capital  stock,  but  that,  it  seems  to  us,  is 
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not  a  material  question  here.  The  dividend  was  declared, 
and  at  that  time  Miles  and  Callahan,  for  reasons  that  were 
no  doubt  satisfactory  to  themselves,  proposed  to  make 
Robertson  a  present  of  his  stock  to  the  extent,  at  least^  of 
the  face  of  the  note  which  he  had  pledged  as  security,  and 
the  corporation  thereupon  gave  up  to  Robertson  the  five 
thousand  dollar  note,  he  paying  the  accrued  interest,  and 
released  him  from  its  payment,  and  in  lieu  thereof,  at  the 
request  of  Miles  and  Callahan,  charged  Miles  on  their  books 
with  four  thousand  dollars,  and  Callahan  with  one  thousand 
dollars.  This,  it  is  argued  by  appellant,  constituted  a  com- 
plete novation,  and  there  can  be  no  question,  we  think,  of 
the  correctness  of  that  proposition.  The  debt  was  assumed 
by  Miles  and  Callahan,  the  corporation  consented  to  release 
Robertson,  and  to  look  to  Miles  and  Callahan  for  the  pay- 
ment of  the  debt,  and  after  that  was  done,  Robertson  owed 
the  corporation  nothing  so  far  as  the  note  was  concerned, 
and  his  stock  was  free  of  any  incumbrance. 

In  the  month  of  March  following,  however,  at  a  meeting 
of  the  stockholders,  it  was  voted  to  turn  the  dividend  back 
into  the  surplus,  and  at  that  meeting,  by  Robertson's  con- 
sent. Miles  and  Callahan  were  credited  back  with  the  re- 
spective sums  of  four  thousand  and  one  thousand  dollars, 
with  which  they  had  been  charged  October  31st,  and  Rob- 
ertson executed  a  new  note  for  five  thousand  dollars^  which 
the  company  accepted  in  lieu  of  the  debts  of  Miles  and 
Callahan.  And  appellant  argues  that  the  new  note  given 
by  Robertson  was  without  consideration,  and  that  it  being 
an  unexecuted  promise  to  pay,  without  consideration,  that 
it  was  void  and  non-collectible...  It  seems  to  us,  however, 
that  the  acts  constituting  a  novation  in  the  last  transaction 
were  as  complete  as  in  the  first.  It  seems  from  all  the 
testimony  in  the  case  that  at  the  time  Miles  and  Callahan 
so  generously  offei"ed  to  liquidate  Robertson's  indebtedness 
Ijhey  thought  they  could  do  so  out  of  their  proportion  of 
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the  dividend,  and  that  when  the  company  decided  to  return 
the  dividend  into  the  treasury,  and  they  discovered  that  they 
would  have  to  pay  it  out  of  their  outside  funds,  their  gen- 
erosity began  to  wane,  and  it  was  thought  all  around  that 
under  the  circumstances  it  would  be  right  for  Robertson  to 
release  them.  This,  of  course,  Robertson  was  under  no 
more  legal  obligation  to  do  than  were  Miles  and  Callahan 
in  the  first  instance  to  assume  his  debt,  but  that  he  did  con- 
sent to  do  so  seems  evident  from  the  testimony.  Mr.  Miles 
sweai-s  positively  that  Robertson  gave  the  note  sued  on  in 
payment  of  the  stock.  Cathcart,  on  cross  examination, 
answered  as  follows: 

"Mr.  Holland  spoke  for  all  of  us  collectively.  He  (re- 
ferring to  Robertson )  consented  to  give  that  note  back  for 
the  payment  of  this  fifty  shares  of  stock." 

In  fact,  Robertson  himself  testifies  that  he  released  Miles. 

He  says: 

' '  Then  Mr.  Holland  made  the  proposition  to  me  if  I  didn't 
think  I  should  return  the  stock  to  Mr.  Miles.  I  told  him 
I  thought  it  was  asking  a  good  deal.  Then  I  asked  Mr. 
Miles  if  he  wanted  me  to  do  a  thing  of  that  kind.  He 
never  answered  me.  Mr.  Holland  says  it  is  not  necessary 
for  you  to  ask  him  that  question,  I  am  putting  this  question 
to  you.  Well,  I  thought  of  course  I  was  in  a  warm  box; 
but  I  was  willing  to  do  anything  that  was  right  to  help  the 
old  man  out,  and  I  gave  him  my  word  I  would  stay  with 
him,  and  I  done  it." 

On  page  47  of  the  transcript  he  testifies  as  follows: 

^^At  the  same  time  and  place  it  was  also  talked  by  them 
that  you  would  have  to  replace  the  five  thousand  dollar 
note  which  you  had  once  given  for  the  stock,  and  which  had 
been  taken  up  with  this  gift,  that  entire  five  thousand  dollar 
note?     Ans.   Yes,  sir. 

^'Q.  That  is,  the  note  which  you  gave?     A.   Yes,  sir. 

'^'Q.  That  note  has  never  been  paid?     A.   No,  sir.'' 

What  interest  Holland  had  in  the  matter  is  not  apparent. 
He  may  have  thought  that  Robertson  was  better  security 
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than  Miles  and  Callahan,  or  he  may  have  been  actuated  by 
pure  officiousness.  But  certain  it  is  that  the  proposition 
for  Robertson  to  assume  his  old  position  in  the  company  by 
relieving  Miles  and  Callahan,  was  made  and  discussed  and 
agreed  to  by  all  the  parties  concerned,  and  that  in  accord- 
ance with  such  agreement  Robertson  executed  his  note, 
which  the  corporation  received,  and  in  consideration  of 
which  the  obligation  of  Miles  and  Callahan  was  discharged. 
The  right  of  the  company  to  collect  the  five  thousand  dol- 
lars from  Miles  and  Callahan  prior  to  the  March  meeting 
would  not  be  disputed  by  any  one.  The  right  of  the  com- 
pany to  collect  it  from  Robertson  after  the  transactions  at 
that  meeting  rests  exactly  on  the  same  basis. 
Judgment  is  affirmed. 

Anders,  C.  J.,  and  Stiles,  Hoyt  and  Scott,  JJ.,  con- 
cur. 


[No.  784.    I>eGided  December  12, 1892.] 

Louis  M.  Smith,  an  infant^  hy  Knut  O.  tSmith^  his  guar- 
dian^ Respondent^  v.  John  Arthur,  Appellant, 

[  No.  785.    Decided  December  12, 1892.] 

In  the  rnatter  of  the  Ouardiam^hip  of  Seymour  Wetmore. 

[  No.  787.    Decided  December  12, 1892.] 

Frank  Ladouceur,  Respondent^  v.  Northern   Pacific 

Railroad  Company,  Appellant. 

APPEAL  —  FAILURE  TO  FILE   TRANSCRIPT — EXCUSABLE  DELAY. 

Section  1419,  Code  Proc,  providing  that  "when  the  failure  to  tile 
the  transcript  is  owing  to  .  .  .  circumstances  over  which  the 
appellant  has  no  control,  the  court  shall  not  dismiss  the  cause,  but 
shall  fix  such  time  for  hearing  the  same  as  will  insure  a  fair  trial," 
should  be  liberally  construed;  and  where  any  delay  or  omission  on 
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the  part  of  appellant  is  shown  by  the  circumstances  to  have  been 
fairly  excusable,  his  appeal  will  not  be  dismissed. 

Until  the  circumstances  showing  that  the  delay  has  been  excusa- 
ble are  made  to  appear,  the  respondent  may  bring  up  a  short  record 
and  rightfully  urge  his  motion  to  dismiss  the  appeal,  and,  upon  de- 
nial of  bis  motion,  such  terms  will  be  imposed  as  may  be  thought 
reasonable,  under  all  the  circumstances,  to  compensate  him  for  his 
expense  and  labor  in  bringing  such  short  record  and  pressing  his 
motion  founded  thereon. 

Appeals  from  Supei^r  Cmirt^  King  County, 

No.  784 — Tho7np8on.  Edaen  <&  Ilumphries^  for  appel- 
lant.    Jacobs^  Jenner^  Legg  dk  Jacobs^  for  respondent. 

No.  785 —  Winsor^  Farwdl  cfe  Morris^  for  appellant. 
Sndl  ik  Johnston^  and  Fred  H.  Peterson^  for  respondent. 

No.  787  —  Aakton  cfe  Chapma/n^  and  Andrew  F.  Bur- 
leigh^ for  appellant.  Baumncm^  Kelleher  <&  Emory^  for  re- 
spondent. 

The  opinion  of  the  court  was  delivered  by 

Hoyt,  J. — These  cases  were  all  brought  here  by  re- 
spondents on  short  records,  and  motions  duly  made  to  dis- 
miss the  appeals,  or  aflSrm  the  judgments,  for  the  reason 
that  the  transcripts  were  not  tiled  within  the  time  required 
by  the  statute.  Appellants  appeared  to  such  motions  and 
presented  affidavits  by  which  they  sought  to  excuse  the 
delay  in  filing  the  transcripts.  These  affidavits,  of  course, 
were  not  similar  in  the  several  cases,  but  they  all  raise  sub- 
stantially the  same  question,  and  as  to  whether  or  not  they 
should  be  held  sufficient  depends  upon  the  construction  to 
be  given  to  the  language  of  §  1419,  Code  of  Procedure. 
Such  section  provides  that  '^when  the  failure  to  file  the 
transcript  is  owing  to  the  fault  or  omission  of  the  clerk  of 
either  the  appellate  or  inferior  court,  or  other  circumstances 
over  which  the  appellant  has  no  control,  the  court  shall  not 
dismiss  the  cause,  but  shall  fix  such  time  for  hearing  the 
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same  as  will  insure  a  fair  trial. "  If  we  construe  the  clause, 
''or  other  circumstances  over  which  the  appellant  has  no 
control,"  to  be  absolute  and  mandatory,  then  no  inadvert- 
ence or  mistake  on  the  part  of  the  appellant  would  authorize 
us  to  grant  any  relief.  If  we  construe  such  clause  to  mean 
that  it  must  be  such  a  circumstance  as  was  absolutely  be- 
yond the  control  of  appellant,  however  diligent  he  might 
be,  then,  of  course,  his  inadvertence,  or  mistake,  however 
overwhelming  or  excusable,  could  not  avail  him  in  the  least. 
We  think  such  a  technical  and  hard  construction  of  the 
language  here  used  would  not  consist  with  the  policy  of  the 
legislation  upon  the  subject  of  appeals.  From  the  begin- 
ning to  the  end  of  the  legislation  in  regard  thereto,  the  in- 
tention of  the  legislature  to  provide  an  easy  way  for  the 
aggrieved  party  to  come  to  this  court,  and  have  his  cause 
.heard  upon  the  merits,  regardless  of  technical  objections, 
is  everywhere  apparent.  And  to  hold  that  the  slightest 
delay  in  the  filing  of  the  transcript  could  not  be  relieved 
against  by  this  court,  if  the  delay  was  caused  by  the  neglect 
of  the  appellant,  however  strongly  the  circumstances  showed 
that  such  delay  was  entirely  excusable,  would  illy  harmon- 
ize with  other  provisions  upon  the  subject  of  appeals. 
Under  all  the  legislation  upon  this  subject  we  think  it  our 
duty  to  construe  the  language  of  this  section  liberally,  to 
the  end  that  appeals  may  be  heard  here  upon  their  merits 
whenever  it  appears  to  us  that  there  has  been  from  the  be- 
ginning a  bona  fide  intention  on  the  part  of  the  appellant 
to  bring  his  case  here  for  that  purpose,  and  any  delay  or 
omission  on  his  part  is  shown  by  the  circumstances  to  have 
been  fairly  excusable.  But  while  this  is  true,  we,  of  course, 
cannot  lose  sight  of  the  rights  of  the  respondent.  So  soon 
as  the  default  has  been  made  on  the  part  of  the  appellant, 
respondent  has  the  right  to  come  here  with  his  short  record, 
and  ask  the  relief  of  this  court.  And,  until  the  circum- 
stances showing  that  the  delay  has  been  excusable  are  made 
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to  appear  in  the  cause,  he  is  rightfully  urging  his  motion 
to  dismiss  the  appeal,  or  affirm  the  judgment.  It  follows 
that  he  must  be  protected  to  the  extent  that  he  has  gone 
before  such  excuse  is  made  to  appear  of  record. 

Such  terms  will  be  imposed  in  each  case  as  may  be 
thought  reasonable  under  all  the  circumstances  to  compen- 
sate him  for  his  expense  and  labor  in  bringing  such  short 
record  here,  and  pressing  his  motion  founded  thereon,  up 
to  the  time  that  he  has  notice  of  the  grounds  relied  upon 
by  the  appellant  to  excuse  the  delay  or  omission  on  his 
part.  As  to  what  the  terms  shall  be  when  the  motion  is 
denied  must  be  determined  by  the  circumstances  of  each 
case.  In  the  cases  at  bar  we  think  that  the  ends  of  justice 
will  be  subserved  by  the  imposition  of  a  money  penalty  of 
twenty-five  dollars  in  each  case,  to  be  paid  by  the  appel- 
lant to  the  respondent  within  fifteen  days.  Upon  the  pay- 
ment of  such  amount  in  each  case  the  motion  will  he  denied, 
otherwise  it  will  be  granted.  In  view  of  the  time  to  elapse 
liefore  the  next  session  of  this  court,  the  further  terms  will 
be  imposed  of  requiring  the  appellant  in  eacli  case  to  file 
and  serve  his  brief  within  fifteen  days  from  this  date. 

Stiles  and  Scott,  J  J. ,  concur. 

Dunbar,  J.  —  I  dissent.  I  do  not  think  that  in  either 
case  the  requirements  of  the  statute  have  been  met,  or  that 
any  legitimate  excuse  has  been  shown  for  the  failure. 

Anders,  C.  J.,  concurs. 


360 


BOX  V.  KELSO. 


Syllabus. 


[SWaah, 


5    360 
13    608 


5 

360 

21 

94 

21 

a35 

5 

360 

27 

848 

[ 


6    360 
81      19 


[No.  648.    Decided  Deoember  13, 1892.] 

William  H.  Box  and  Henry  C  Rhodes,  Respondents^ 
V.  John  Kelso,  E.  A.  Webster  and  John  F.  Dare, 
Appdlcmts, 

action   fob  damages — evidbncb  —  transfer   of    plaintiffs' 

interest — contributory    negligence — AMBIGUOUS    INSTRUC- 
TIONS. 

Where  plaintiffs  in  an  action  to  recover  damages  for  the  loss  of 
certain  standing  trees  and  the  timber  in  certain  shingle  bolts  had, 
subsequent  to  the  commencement  of  such  action,  made  a  general 
deed  of  assignment  for  the  benefit  of  their  creditors,  the  defendants 
cannot  place  such  deed  in  evidence  for  the  purpose  of  defeating  the 
action,  as  under  Code  Proc,  §147,  providing  that  **no  action  shall 
abate  ...  by  the  transfer  of  any  interest  therein,  if  the  cause 
of  action  survive  or  continue,**  and  that  the  action  may  *'be  con- 
tinued by  or  against  his  representatives  or  successors,"  the  plaint- 
iffs are  entitled  to  prosecute  the  action  to  final  judgment  in  their 
own  names,  and  when  the  assignee  becomes  entitled  to  the  interest 
of  the  plaintiffs  he  alone  is  the  proper  party  to  move  in  the  matter 
of  substitution. 

In  an  action  to  recover  for  the  loss  of  shingle  bolts  which  were 
destroyed  by  reason  of  fire  negligently'  communicated  to  plaintiffs' 
premises  by  the  acts  of  the  defendants,  the  fact  that  the  bolts  had 
been  left  lying  on  the  ground  among  limbs,  brush  and  other  rub- 
bish, and,  because  of  the  dryness  of  the  season,  were  extremely 
likely  to  be  consumed  in  case  of  the  breaking  out  of  a  fire,  does 
not  constitute  contributory  negligence,  and  it  is  not  error  for  the 
court  to  omit  to  charge  the  jury  on  that  subject. 

The  giving  of  incomplete  and  ambiguous  instructions  by  the 
court  is  not  ground  of  error,  unless  the  court  has  been  requested 
to  make  his  instructions  more  full  and  complete,  and  has  refused. 


Appeal  from  Superior  Courts  Lewis  County, 

Griggs  <&  Lockwood  (J.  K  Oreathoitse^  of  counsel),  for 
appellants. 

Reynolds  <&  Stewart^  for  respondents. 
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The  opinion  of  the  court  was  delivered  by 

Anders,  C.  J. — The  respondents  brought  this  action 
against  the  appellants  to  recover  damages  for  the  loss  of 
certain  standing  cedar  trees,  and  the  timber  in  certain  shin- 
gle holts,  on  an  eighty  acre  tract  of  land  described  in  the 
complaint,  which  property  they  alleged  was,  on  September 
5,  1890,  destroyed  by  fire  by  reason  of  the  negligence  and 
carelessness  of  the  appellants. 

It  appears  from  the  evidence  that  one  Dodge  had  con- 
tracted with  the  respondents  to  convert  the  timber  on  the 
land  described  in  the  complaint  into  shingle  bolts  and  de- 
liver the  same  to  the  respondents,  on  the  bank  of  the  Che- 
halis  river,  and  that,  in  pursuance  of  his  agreement,  he  had 
caused  to  be  cut,  on  the  east  forty  acres  of  said  land,  be- 
tween the  month  of  May  and  the  said  5th  day  of  Septem- 
ber, some  six  or  seven  hundred  cords  of  bolts,  which  at  the 
latter  date  were  still  lying  on  the  ground  where  they  were 
cut. 

The  timber  on  the  land  adjoining  the  premises  of  the 
respondents  on  the  north  had  been  mostly  cut  down  the 
year  previous,  and  the  bodies  of  the  trees  cut  into  shingle 
bolts,  and  the  tops,  limbs,  bark  and  refuse  parts  of  the  trees 
were  scattered  all  over  the  ground  and  were  very  dry  and 
inflammable.  About  the  1st  of  May  the  appellants,  with 
a  large  number  of  men,  commenced  to  clear  a  right-of-way 
for  the  Yakima  &  Pacific  Coast  Railroad  Company  on 
this  adjoining  tract,  and  about  two  or  three  hundred  yards 
north  of  the  land  upon  which  the  respondents'  property 
was  burned.  In  doing  this  work  the  appellants  piled  up 
the  logs,  brush  and  other  combustible  material  which  was 
upon  the  right-of-way,  and  set  fire  to  it  On  the  said  5th 
day  of  September  a  fire  broke  out  on  the  land  immediately 
south  of  the  right-of-way,  which  quickly  extended  across 
the  same  and  to  the  timber  and  shingle  bolts  of  the  re- 
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spondents,  which  it  consumed.  It  was  claimed  by  the  re- 
spondents, and  denied  by  the  appellants,  that  this  fire  was 
communicated  from  the  right-of-way  on  account  of  the 
negligence  and  carelessness  of  appellants  in  watching  and 
tending  the  fires  thereon  kindled  by  them. 

At  the  trial  the  appellants  offered  in  evidence  a  deed  of 
general  assignment  from  the  respondents  to  one  John  New- 
land,  as  assignee,  for  the  benefit  of  their  creditors,  which 
bore  date  sometime  subsequent  to  the  commencement  of 
this  action.  The  court  refused  to  permit  the  deed  to  be 
introduced  in  evidence,  and  appellants  duly  excepted. 
This  ruling  of  the  court  is  assigned  as  error.  It  is  claimed 
by  the  learned  counsel  for  the  appellants  that,  by  that  deed 
of  assignment,  all  of  the  property  of  the  respondents,  in- 
cluding the  right  to  maintain  this  action,  passed  to  the  as- 
signee, and  that  the  evidence  offered  was  material  upon 
the  question  of  ownership,  and  ought  therefore  to  have 
been  admitted  and  the  cause  dismissed^  or  the  assignee  sub- 
stituted as  plaintiff  and  the  cause  continued.  In  other 
words,  it  is  insisted  that  the  rejected  evidence  would  have 
shown  that  the  respondents  were  not  the  real  parties  in 
interest,  and,  consequently,  had  no  right  to  prosecute  the 
action.  No  question  is  made  as  to  the  right  of  the  re- 
spondents to  institute  this  action,  but  it  is  claimed  that 
they  lost  the  right  to  further  prosecute  it  by  the  making 
of  their  assignment.  In  this  we  think  counsel  are  in  error. 
At  common  law  the  death  of  the  plaintiff,  or  the  termina- 
tion of  his  interest  in  the  subject  matter  of  the  action,  was 
good  gi'ound  upon  which  to  base  a  plea  in  abatement.  But 
under  our  statute  the  rule  is  different.  By  §  134:  of  the 
Code  of  Procedure  it  is  provided  that  ''every  action  shall 
be  prosecuted  in  the  name  of  the  real  party  in  interest,  ex- 
cept as  is  otherwise  provided  by  law. ''  But  this  section 
must  be  taken  in  connection  with  §  147,  by  which  its  oper- 
ation is  limited.     The  latter  section  provides  that  '*no  ac- 
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tion  shall  abate  by  the  death,  marriage  or  other  disability 
of  the  party,  or  by  the  transfer  of  any  interest  therein,  if 
the  cause  of  action  survive  or  continue;  but  the  court  may 
at  any  time  within  one  year  thereafter,  on  motion,  allow 
the  action  to  be  continued  by  or  against  his  representatives 
or  successors."  Under  the  provisions  of  §  147  this  action 
did  not  abate,  even  if,  as  appellants  claim,  the  interest  of 
the  respondents  therein  was  transferred  to  their  assignee 
pende^  lite.  And  this  being  so,  we  think  that  the  re- 
spondents were  entitled  to  prosecute  it,  in  their  own  names, 
to  final  judgment.  If  the  assignee  became  entitled  to  the 
interest  of  the  plaintijffs  in  the  action  he  was  the  proper 
party  to  move  in  the  matter  of  substitution,  and  not  the 
defendants.  Smith  v.  Ha/rrington^  3  Wyo.  503  (27  Pac. 
Rep.  803 ).  As  against  the  latter  the  plaintiffs  had  a  right 
to  remain  in  court  until  their  case  was  tried.  Mo%s  v. 
Shear,  30  .Cal.  467. 

In  the  case  of  O^JVeil  v.  Dougherty,  46  Cal.  575,  the 
court  held  that  the  bankniptcy  of  the  appellant,  though 
adjudicated  before  the  taking  of  the  appeal,  will  not  pre- 
vent the  prosecution  of  the  appeal  in  the  name  of  the  appel- 
lant, and  that  the  respondent  would  not  be  heard  to  object 
upon  that  ground,  and,  further,  that  the  appeal  might  be 
prosecuted  either  in  the  name  of  the  bankrupt  or  in  that 
of  the  assignee.  And  in  Elliot  v.  Teal,  5  Sawy.  188, 
which  was  an  action  for  the  recovery  of  the  jwssession  of 
land,  and  where  the  plaintiff  had  conveyed  the  same  to  a 
third  pereon  during  the  pendency  of  the  suit,  it  was  held 
by  the  court  that,  under  the  statutes  of  Oregon,  which  are 
in  nearly  the  same  language  as  ours,  the  transfer  of  the 
property  did  not  abate  the  action  or  prevent  the  vendor 
from  further  prosecuting  it  in  his  own  name.  This  ruling 
of  the  court  was  made  upon  an  application  of  the  defend- 
ant for  leave  to  file  a  supplemental  answer  alleging  the 
transfer  of  the  property  and  that  the  plaintiff  was  no  longer 
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the  real  party  in  interest.     The  application  was  denied  on 
the  ground  that  the  matter  alleged  was  immaterial. 

If  it  be  conceded  that  the  assignee  in  this  case  had  a  right 
to  be  substituted  as  plaintiff  in  the  action,  and  the  court 
had  refused  to  make  the  substitution  upon  his  application, 
the  appellants  could  not  have  been  injured,  for  the  cause 
of  action,  as  well  as  their  liability,  would  have  remained 
the  same.  We  therefore  think  that  the  action  of  the  court 
in  refusing  to  admit  in  evidence  the  deed  of  assignment 
was  not  prejudicial  to  their  interests  and  constitutes  no 
ground  for  the  reversal  of  the  judgment. 

The  appellants  next  complain  of  the  instructions  given 
by. the  court  to  the  jury  at  the  request  of  the  respondents. 
The  objections  are:  ( 1 )  That  the  instructions  are  predicated 
upon  an  hypothetical  statement  of  facts  which  fails  to  in- 
clude the  question  of  contributory  negligence;  ( 2 )  that  cer- 
tain of  the  instructions  are  vague  and  incomplete,  and 
therefore  misleading;  and  (3)  that  the  judge  in  instructing 
the  jury  assumed  certain  facts  as  proven  as  to  which  there 
was  no  testimony,  or  upon  which  the  evidence  was  conflict- 
ing. 

As  to  the  first  objection,  it  may  be  observed  that,  al- 
though the  appellants  attempted  to  put  in  issue,  by  their 
answer,  the  question  of  contributory  negligence,  they  failed 
to  request  the  court  to  charge  the  jury  upon  that  subject 
and  apparently  forgot  that  it  was  an  issue  in  the  case. 
They  now  insist,  however,  that  the  evidence  shows  such 
negligence  on  the  part  of  the  respondents  as  will  preclude 
a  recovery  by  them,  even  if  the  appellants  themselves  were 
negligent.  The  evidence  is  undisputed  that  the  respond- 
ents' shingle  bolts  which  were  destroyed  were  left  lying  on 
the  ground  among  limbs,  brush  and  other  rubbish,  and  con- 
sequentlj''  extremely  likely  to  be  consumed  in  case  of  the 
breaking  out  of  a  fire.  But  is  the  fact  that  the  bolts  were 
not  removed  as  fast  as  manufactured  from  the  woods  to 
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the  river  where  they  were  ultimately  to  be  delivered,  evi- 
dence of  such  negligence  on  the  part  of  the  respondentn  as 
will  charge  them  with  having  contributed  to  the  injury 
complained  of  i!  We  think  not.  While  it  may  be  true 
that  this  property  might  not  have  been  destroyed  if  it  had 
been  in  some  other  place,  or  differently  situated,  still  we 
are  of  the  opinion  that  ordinary  prudence  did  not  require 
the  respondents  to  provide  against  the  negligent  acts  of 
others  which  they  had  no  reason  to  anticipate.  Nearly  all 
of  these  bolts  had  been  cut  and  were  lying  in  the  woods 
before  the  appellants  ever  kindled  a  fire  or  appeared  in  the 
neighborhood.  No  fires  are  shown  to  have  been  seen  in 
the  vicinity  of  the  respondents'  premises  prior  to  the  time 
when  appellants  commenced  to  work  upon  the  right-of-way, 
and  that  was  less  than  a  week  before  the  fire  occurred 
which,  it  is  claimed,  was  the  result  of  their  negligence. 
And,  under  these  circumstances,  we  think  no  negligence 
can  be  imputed  to  the  respondents.  They  had  a  perfect 
right  to  cut  their  timber  into  shingle  bolts  and  to  leave 
them  upon  their  own  premises  as  they  did,  and,  as  was 
said  by  this  court  in  Tacoma  Lumber  <&  Mfg.  Co.  v.  Ta- 
coma,  1  Wash.  12  (23  Pac.  Rep.  929),  ''were  entitled  at 
any  and  all  times  to  have  them  protected  from  the  wrong- 
ful or  negligent  acts  of  any  and  all  persons. ' '  From  what 
we  have  said  it  follows  that  the  court  committed  no  error 
in  failing  to  instruct  the  jury  upon  the  question  of  con- 
tributory negligence. 

Nor  do  we  think  that  the  remaining  objections  to  the  in- 
structions of  the  court  are  tenable.  A  careful  examination  of 
the  whole  charge  fails  to  disclose  any  error  of  which  appel- 
lants can  justly  complain.  It  is  true  that  several  of  the 
instructions  given  at  the  request  of  the  respondents,  and  es- 
pecially the  third,  are  somewhat  incomplete  and  ambiguous, 
but  the  proper  remedy  for  such  defects  is  to  request  the  court 
to  make  his  instructions  more  full  and  specific.     If  this 
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had  been  done  and  the  court  had  refused  the  request,  there 
would  then  have  been  just  ground  of  error.  Having  failed 
to  take  this  precaution,  appellants  cannot  here  avail  them- 
selves of  the  omission  of  the  court.  Thompson  on  Churg- 
ing  the  Jury,  p.  166. 

In  this  case  the  court,  in  addition  to  the  instructions 
complained  of,  gave  all  the  instructions  asked  by  appel- 
lants— fourteen  in  number — except  one',  which  was  with- 
drawn; and  not  content  with  that,  the  couil  fully  charged 
the  jury  upon  the  questions  in  issue  upon  its  own  motion. 
And  taking  the  instructions  all  together,  we  think  the  law 
of  the  case  was  presented  to  the  jury  as  favorably  for  ap- 
pellants as  the  evidence  would  warrant. 

It  is  further  urged  that  the  verdict  is  against  the  evi- 
dence for  the  alleged  reason  that  there  was  no  testimony 
showing  any  negligence  on  the  part  of  the  appellants.  We 
have  carefully  read  all  of  the  testimony  in  the  record,  and, 
while  it  is  contradictory,  we  think  it  is  sufficient  to  sustain 
the  verdict  of  the  jury. 

The  judgment  must  be  affirmed,  and  it  is  so  ordered. 

Scott,  Dunbar,  Stiles  and  Hoyt,  JJ.,  concur. 


[  No.  566.    Decided  December  13, 1802.] 

JosiAH  Collins,  Respondent^  v.  George  E.  Hall  et  oZ., 

Appellants, 

LANDLORD  AND  TENANT  — ACTION  ON  LEASE  —  EVIDENCE  —  POSSES- 
SION OP  LANDLORD  — BURDEN  OP  PROOF. 

In  an  action  upon  a  lease  to  recover  rent,  the  plaintiflTs  allega- 
tion of  possession  x^priiYia  facie  established  by  the  introduction  of 
tlie  lease,  and  the  burden  of  allef^ing  and  proving  plaintiff's  want 
of  possession  at  the  time  of  the  execution  of  the  lease  is  upon  de- 
fendants. 
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Appeal  from  Superior  Coxtrt^  King  County, 

Fishback^  Hardin  dt  JU^ek^  and  Stratton^  Zeivift  (&  Gil- 
man,  for  appellants. 

Thompson^  Edsen  cJ&  Humphries,  for  respondent: 

The  only  evidence  that  respondent  was  retjuii'ed  to  in- 
troduce to  make  out  his  case  under  the  issues  formed,  was 
the  written  contract  which  had  been  entered  into  between 
the  parties.  Williams  v.  Wait,  49  N.  W.  Rep.  209;  Wiggin 
vAViggin,  68  N.  H.  235;  Russell  v,  Fabyan,  27  N.  H.  629. 

The  opinion  of  the  court  was  delivered  by 

HoTT,  J. — This  case  presents  many  of  the  questions  de- 
cided by  this  court  in  the  case  of  Hall  cfe  Paulson  Furni- 
ture Co.  V.  Wilbur,  4  Wash.  644  (30  Pac.  Rep.  666),  and 
80  far  as  the  principal  questions  involved  is  governed  by 
that  case.  It  is  claimed  on  the  part  of  the  appellants,  how- 
ever, that  some  additional  (questions  are  presented  by  this 
I'ecord.  To  the  extent  that  the  record  is  made  up  of  the 
pleadings,  and  the  issues  founded  thereon,  this  is  perhaps 
true,  but  when  we  look  at  such  issues  in  the  light  of  the 
proofs  oflfered  upon  the  trial,  the  decision  in  that  case  seems 
clearly  to  cover  the  case  at  bar.  The  main  difference  upon 
which  appellants  have  founded  their  argument  is  that  in 
that  case  the  lessors  of  the  property  were  in  possession  at 
the  date  of  the  lease,  whereas  in  this  one  the  allegation  of 
possession  was  denied  by  the  answer. 

It  is  not  necessary  for  the  purposes  of  this  case  for  us 
to  decide  as  to  what  would  be  the  effect  upon  the  rights  of 
the  parties  to  a  lease  like  the  one  under  consideration,  if  it 
should  be  shown  by  the  proofs  that  there  was  absolutely 
no  possession  of  the  property  in  the  lessor  at  the  time  the 
lease  was  executed.  It  is  true  that  plaintiff^ s  allegation  of 
possession  was  denied  by  the  answer,  but  we  think  that 
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such  possession  (as  would  sustain  the  lease )  was  priina  facie 
established  by  its  introduction  in  evidence.  In  the  absence 
of  proof  to  the  contrary  it  will  be  presumed  that  the  lease 
when  executed  was  valid  and  binding  upon  all  the  parties. 

Its  execution  having  been  admitted,  the  burden  of  show- 
ing facts  which  would  avoid  its  effect  was  upon  the  defend- 
ants. It  was  not  necessary  that  the  plaintiff  should  have 
alleged  that  he  was  in  possession  at  the  time  the  lease  was 
executed.  When  he  had  alleged  and  shown  that  the  lease 
was  in  fact  executed,  and  that  the  rent  due  by  the  terms 
thereof  had  not  been  paid,  he  had  made  a  pririmfdcie  case, 
and  if  the  want  of  possession  at  the  time  he  executed  the 
lease  constituted  any  defense  thereto,  the  burden  of  alleg- 
ing and  showing  such  want  of  possession  was  on  the  de- 
fendants. If  we  construe  the  denial  of  the  allegation  of 
possession  as  equivalent  to  an  affirmative  allegation  on  the 
part  of  the  defendant  of  the  fact  that  the  plaintiff  did  not 
have  such  possession,  an  issue  was  raised  which  would 
have  entitled  the  defendants  to  have  put  in  proofs  showing 
that  the  plaintiff  did  not  have  possession  when  the  lease 
was  executed.  This  they  did  not  do.  They  saw  fit  to  al- 
low the  case  to  go  to  the  jury  without  any  proof  whatever 
being  put  in  on  their  part.  It  follows  that  the  allegation 
of  the  want  of  possession  in  their  answer  could  not  avail 
them. 

This  is  substantially  the  only  difference  between  this  case 
and  the  one  above  referred  to,  and  as  we  have  seen  that 
the  defendants  are  not  benefited  by  their  contention  in  re- 
gard to  this  question,  it  follows  that  this  case  must  be  gov- 
erned by  the  decision  in  that  one. 

Judgment  of  the  court  l)elow  must  be  affirmed. 

Anders,  C.  J.,  and  Scott,  Stiles  and  Dtxnbar,  JJ., 
concur. 
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[No.  581.    Decided  December  13, 1892.] 

N.  J.  Bartlett,  Respondent^  v.  W.  C.  Reichennecker 
et  oL.^  Respondents^  and  L.  Rothschild  et  aZ.^  Interveti- 
ors  and  Appellants, 

APPEAL— FINAL  JUDGMENT — FINDINGS  OF  FACT  AND  LAW. 

Where  an  appeal  is  taken  in  a  cause  immediately  after  the  mak- 
ing and  filinfi^  of  findings  of  fact  and  law  by  the  court  and  before  the 
entry  of  judgment  thereon,  the  appeal  will  be  dismissed  on  the 
ground  that  no  final  judgment  had  been  rendered  in  the  action  at 
the  time  it  was  taken. 

Appeal  from  Superior  Courts  King  County, 

Finjchy  Snook  <&  Finch ^  and  (hid  A,  Byers^  for  appel- 
lants. 

Hughes^  Hastings  dk  Stedman^  Fishhaxik^  Hardin  cfe  Mc- 
Lean^ Kmmons  <&  Emmons^  and  Frank  A.  Steele^  for  re- 
spondents. 

The  opinion  of  the  court  was  delivered  by 

HoYT,  J. — This  was  a  suit  in  equity.  The  cause  was 
tried  and  submitted  to  the  court,  who  thereafter  made  find- 
ings of  fact  and  ]aw.  Immediately  upon  the  filing  of  such 
findings  the  notice  of  appeal  was  given.  Respondent  moves 
to  dismiss  the  appeal  on  the  ground  that  at  the  time  it  was 
taken  no  final  judgment  had  been  rendered  in  the  action. 

It  appears  from  the  record  that  about  three  months  after 
the  making  and  filing  of  the  findings  of  fact  and  law,  and 
of  the  giving  notice  of  appeal  to  this  court,  a  formal  judg- 
ment and  decree  was  signed  by  the  court  and  filed  and  en- 
tered in  the  cause.  The  respondent  argues  that  this  state 
of  facts  shows  that  no  judgment  had  been  rendered  at  the 
time  the  notice  of  appeal  was  given.     Appellants  claim 
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that  the  findings  of  law  wade  by  the  court  was  in  fact  the 
rendition  of  judgment.  Their  contention  being  that  when 
the  court  had  signed  and  filed  such  findings,  he  had  done 
all  that  was  necessary;  that  all  that  remained  thereafter 
was  for  the  clerk,  as  a  ministerial  oflBcer  of  the  court,  to 
make  a  formal  entry  of  a  judgment  in  accordance  with  such 
findings.  If  it  appeared  frr>m  the  record  that  the  court,  at 
the  time  he  made  and  filed  the  findings  of  fact  and  law,  in- 
tended the  same  as  a  judgment  in  the  cause,  there  would 
be  much  force  in  the  contention  of  appellant,  as  the  find- 
ings of  law  cover  substantially  the  requirements  of  a  formal 
judgment  in  the  action.  We  are  not  satisfied,  however, 
that  the  court  intended  such  findings  as  a  final  adjudication 
of  the  cause.  The  practice  in  all  the  courts  of  the  state, 
so  far  as  we  know,  is  to  make  and  file  findings  of  fact  and 
law  in  cases  in  which  such  findinsjs  are  considered  necessarv 
or  proper,  and  submit  the  same  to  the  parties  for  examina- 
tion, and  to  allow  full  opportunity  for  such  findings  to  be 
attacked  before  final  judgment  is  rendered  thereon.  In  the 
light  of  a  practice  of  this  kind,  it  not  only  does  not  appear 
afiirmatively  that  in  the  making  of  the  findings  in  this  case 
the  judge  intended  to  render  final  judgment,  but,  on  the 
contrary,  it  seems  to  us  to  aiBrmatively  appear  that  the 
judge  had  no  such  intention  in  the  making  and  filing  of 
such  findings.  This  would  be  reasonably  clear  if  there  had 
been  no  action  on  the  part  of  the  court  after  the  filing  of 
such  findings,  and  in  the  light  of  the  fact  that  long  after 
such  findings  were  filed  the  court  made  and  signed  a  formal 
judgment  or  decree,  and  caused  the  same  to  be  filed  and 
entered  in  the  cause,  the  presumption  that  he  did  not  in- 
tend the  findings  to  be  treated  as  a  judgment  is  fully  estab- 
lished. 

We  are  satisfied  that  at  anv  time  within  six  months  from 
the  date  of  the  signing  and  filing  of  the  formal  judgment 
in  this  cause  the  aggrieved  party  could  have  appealed  from 
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such  judgment.  If  this  be  so,  then  it  must  follow  that  be- 
fore such  judgment  was  signed  and  filed  there  had  been  no 
such  decision  of  the  cause  as  would  sustain  an  appeal  to 
this  court. 

Under  all  the  circumstances  of  this  case,  as  disclosed  by 
the  record,  we  are  satisfied  that  at  the  time  the  notice  of 
appeal  was  given  final  judgment  in  the  cause  had  not  been 
rendered  within  the  meaning  of  our  statute  as  to  appeals. 
And  such  being  the  case,  there  was  nothing  to  appeal  from, 
and  the  attempted  appeal  must  be  dismissed. 

Anders,  C.  J.,  and  Scott,  Dunbar  and  Stiles,  JJ., 
concur. 


[  No.  603.    Decided  December  13, 1882.] 

T.  H.  Clancy  and  F.  W.  Clancy,  RespondentB^  v.  Peter 
Reis  and  a.  Lombradina,  Appdkmta, 

TRIAL— IMPANELING  JURY —DENIAL  OF  NON-SUIT  — INSTRUCTING 

JURY  TO  FIND  FOR  PLAINTIFF. 

Error  arising  in  impaneling  a  jury  is  not  prejudicial  to  defend- 
ants, if,  under  the  evidence  presented  to  such  jury,  the  court  is  war- 
ranted in  instructing  it  to  render  a  verdict  for  plaintiffs. 

Where  the  testimony  presented  on  the  part  of  the  plaintiffs  is 
sufficient  to  establish  all  of  the  allegations  of  the  complaint  which 
were  put  in  issue  by  the  answer,  and  the  defendants  introduce  no 
proof  tending  to  disprove  the  prima  fdcie  case  of  the  plaintiffs,  but 
rest  upon  an  exception  to  the  denial  of  their  motion  for  non-suit, 
the  court  is  warranted  in  instructing  the  jury  to  find  a  verdict  for 
plaintiffs. 

Appeal  from  Superior  CourU  King  Covmiy, 

Strattoji^  Lewis  cfe  Gilman^  for  appellants. 

T,  H.  Cann^  and  White  i&  Munday^  for  respondents. 
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The  opinion,  of  the  court  was  delivered  by 

Hoyt,  J. — The  principal  question  presented  by  this 
record  is  the  same  as  that  decided  by  this  .court  in  the  case 
of  Hall  (k  Paulson  Furniture  Co.  v.  Wilbur^  4  Wash.  644 
( 30  Pac.  Rep.  665 ).  We  are  satisfied  with  the  conclusion 
reached  therein,  and  that  decision  must  be  held  conclusive 
of  such  principal  question.  There  are,  however,  two  other 
alleged  errors  presented  by  the  record  in  this  case:  ( 1 )  As 
to  the  action  of  the  court  in  the  impaneling  of  a  jury  for 
the  trial  of  the  cause;  and  (2)  as  to  its  action  in  instract- 
ing  the  jury  to  find  a  verdict  for  the  plaintiffs. 

As  to  the  first  question,  any  error  that  the  court  might 
have  committed  could  not  have  been  prejudicial  to  the 
nghts  of  the  defendants  if  the  action  of  the  court  pre- 
sented by  the  second  question  above  suggested  is  sustained. 
Defendants'  case  could  not  have  been  at  all  affected  by  the 
composition  of  the  jury  if  under  the  evidence  presented  to 
such  jury  the  court  was  warninted  in  instructing  it  to  render 
a  verdict  for  plaintiffs. 

As  to  the  second  question,  the  defendants  contend  that, 
as  there  was  an  issue  of  fact  made  by  the  pleadings,  the 
decision  thereof  should  have  been  left  to  the  jury,  notwith- 
standing the  fact  that  there  was  proof  on  the  part  of  the 
plaintiff  as  to  the  existence  of  each  of  the  material  facts 
put  in  issue  by  the  answer,  and  absolutely  no  proof  in  re- 
gard thereto  on  the  part  of  the  defendants.  We  are  unable 
to  agree  with  this  contention.  The  testimony  presented 
on  the  part  of  the  plaintiffs  having  been  sufficient  to  estal>- 
lish  all  of  the  allegations  of  the  complaint  put  in  issue  by 
the  answer,  the  court  had  the  right  to  assume  such  facts  to 
be  proven  for  the  purposes  of  that  case  imless  the  defend- 
ants introduced  some  proof  tending  to  disprove  ihe  prima 
facie  case  thus  made  by  the  plaintiffs.  In  the  case  at  bar 
the  defendants,  at  the  close  of  plaintiffs'  testimony,  moved 
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the  court  to  non-suit  the  plaintiffs,  and  said  motion  having 
been  denied,  rested  their  rights  upon  an  exception  to  such 
ruling  and  refused  to  put  in  any  proof.  Under  these  cir- 
cumstances, we  think  an  instruction  to  the  jury  to  return  a 
verdict  for  the  plaintiffs  was  not  erroneous. 
The  judgment  must  be  affirmed. 

Anders,  C.  J.,  and  Scott,  Stiles  and  Dunbak,  JJ., 
concur. 


[No.  619.    Decided  December  13, 1892.] 

Frank  Reese,  Respondent^  v.  Margaret  Murnan  et  al.^ 

Appellants. 

RESULTING  TRUST — EVIDENCE  —  DECLARATIONS  —  VENUE . 

The  estate  of  a  decedent  may  be  charged  with  a  resultingr  trust 
in  real  property  which  he  had  purchased  in  his  own  name,  when  it 
is  made  to  appear  that  another  furnished  the  money  for  a  half  in- 
terest under  an  agreement  that  they  should  be  joint  owners,  and 
that  the  joint  ownership  had  been  frequently  admitted  by  the  de- 
cedent to  various  parties  both  in  conversation  and  letters. 

The  declarations  of  one  holding  the  legal  title  to  real  estate,  that 
another  has  no  interest  therein,  are  not  admissible  in  evidence. 

The  fact  that  a  person  claiming  a  resulting  trust  in  a  decedent's 
land  presented  a  claim  to  the  administrator  of  the  estate  for  a  sum 
alleged  to  have  been  loaned  to  decedent  at  the  time  of  the  purchase 
of  such  land,  which  claim  was  rejected,  does  not  cause  a  forfeiture 
of  such  person's  rights,  where  the  evidence  establishes  that  such 
money  was  used  in  the  purchase  on  their  joint  account. 

The  equitable  owner  of  land  the  title  to  which  is  in  a  decedent 
may  bring  an  action  to  establish  his  rights  thereto  in  the  count}' 
where  the  land  is  situated,  and  is  not  compelled  to  proceed  in  the 
county  which  has  jurisdiction  of  the  administration  of  such  dece- 
dent's estate. 

In  an  action  to  establish  a  resulting  trust  in  certain  land  and  re- 
cover of  the  trustee  half  the  proceeds  arising  from  the  sale  of  a 
portion  thereof,  a  decree  awarding  plaintiff  a  certain  sum  and  mak- 
ing it  a  lien  upon  the  trustee's  half  of  the  land  for  payment,  is 
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erroneous,  when  the  only  evidence  of  the  sums  realized  from  sach 
sales  are  the  money  considerations  as  expressed  in  the  deeds. 

Appeal  from  Superior  Courts  Cowlitz  County, 

Bobinson  cfe  liowM^  Smith  <jfe  LitteU^  Preston^  Cart  cfe 
Preston^  and  Imus  Bro8,^  for  appellaats: 

Payment  of  purchase  money  as  evidence  of  trust  is  an 
affirmative  fact,  and  must  be  established  by  higher  testi- 
mony than  proof  of  the  declarations  of  the  decedent  trus- 
tee. Vandever^H  AdnrCrs  v.  Freeman^  20  Tex.  333;  Neil  v. 
Keese,  5  Tex.  23;  Pago  v.  Page,  8  N.  H.  187;  Towle  v. 
Wadsworth,  30  N.  E.  Rep.  602;  Lehman  v.  LeioiB^  62  Ala, 
129;  Fahken  v.  Earhmdorf,  7  N.  W.  Rep.  749. 

Declarations  and  acts  of  a  person  in  possession  of  prop- 
erty may  be  given  in  evidence  as  showing  the  character  of 
his  possession  and  the  grounds  on  which  he  claims  to  hold 
the  same.  Blake  v.  White,  13  N.  H.  267;  Witts  v.  Hornet/, 
59  Md.  584;  Little  v,  Lihby,  2  Greenl.  242. 

Jiidnon  Applegate,  A.  B.  Titlow,  and  Parker  cfe  William- 
son, for  respondent: 

A  resulting  trust  may  be  established  upon  the  admis- 
sions of  the  trustee  sought  to  be  charged  as  such.  Bayhold 
V.  Bayhold,  20  Pa.  St  308;  Baumgartner  v,  Gtiessfeld,  38 
Mo.  36;  Malin  v,  Malin,  1  Wend.  652;  Tritt  v.  Crotzer,  13 
Pa.  St.  455;  Williard  v.  Williard,  56  Pa.  St.  124;  Farrell  v. 
Lloyd,  69  Pa.  St.  247;  Ifosfard  v,  Hosford,  43  X.  W.  Rep. 
1019;  Mxdl  V.  Bowles,  28  N.  E.  Rep.  771. 

The  opinion  of  the  court  was  delivered  by 

Stiles,  J. — The  main  question  in  this  case  is,  what  kind 
of  evidence  shall  be  held  sufficient  to  charge  the  estate  of 
a  deceased  person  with  a  resulting  trust  in  real  property^ 

Thomas  Muman  died  seized  of  certain  lands  in  Cowlitz 
county,  comprising  a  large  part  of  the  ''original  townsite 


REESE  V.  MURNAN.  375 

Dec.  1892.]  Opinion  of  the  Court — Stiles,  J. 

of  Kalama,'^  and  Reese,  the  respoadent,  has  asserted  to  the 
satisfactioD  of  the  learned  superior  court  that  he  was  en- 
titled to  half  of  it,  because  he  furnished  half  of  the  purchase 
price  of  the  land,  under  an  agreement  with  Murnan  that 
the  title  should  be  the  property  of  both.  Murnan  took 
the  title  in  his  own  name,  however,  and  Reese  did  not,  dur- 
ing the  former^  s  lifetime,  secure  any  formal  recognition  of 
his  alleged  interest 

To  prove  his  case,  the  respondent  resorted  to  five  differ- 
ent species  of  testimony,  viz.,  testimony  tending  to  show: 
( 1 )  The  previous  intimate  business  and  social  relations  of 
the  parties;  (2)  an  understanding  several  months  befoi'e 
the  purchase  that  they  would  buy  together;  (3)  that  Mur- 
nan, on  the  day  before  he  paid  the  purchase  money  and  re- 
ceived the  deed,  obtained  from  Reese  more  than  money 
enough  to  pay  half  the  price,  and  used  this  money  in  pay- 
ing for  the  land;  (4)  oral  statements  and  acts  of  Murnan, 
amounting  to  admissions  by  him  of  Reese^s  interest;  (5) 
letters)  of  Murnan  to  Reese  claimed  to  contain  admissions. 

'^When  one  makes  an  oral  contract  with  another  that 
the  latter  shall  buy  land,  on  joint  account,  and  he  in  viola- 
tion of  the  contract  takes  a  deed  to  himself,  no  trust  re- 
sults in  favor  of  the  former  as  to  one-half  of  the  land, 
unlesvs  it  is  shown  that  he  furnished  the  money  for  the  one- 
half — in  other  words,  that  it  was  bought  with  his  money." 
Bailey  v.  Ilemenway^  147  Mass.  326  (17  N.  E.  Rep.  645). 

At  the  time  of  the  purchase  the  circumstances  between 
them  must  have  been  such  that  Murnan's  act  in  taking  title 
to  himself,  and  i*efusing  to  Reese  a  participation  in  it, 
would  have  been  a  fraud  on  the  latter.  Pomeroy,  Eq. 
Jur.,  §  1056.  If  Murnan  was  in  debt  to  Reese,  and  prom- 
ised to  pay  him  by  securing  to  him  a  conveyance  of  half 
of  this  tract  of  land,  his  violation  of  his  promise  would  not 
avoid  the  stiitute  of  frauds.  Fickett  v.  Durham^  109  Mass. 
423. 

The  third  class  of  testimony  concerns  the  first  point  of 
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strife  in  the  case.  The  consideration  for  the  land  was  one 
thousand  dollars,  and  the  two  deeds  were  sent  to  Kalama 
by  the  grantor  by  express,  c.  o.  d.  Murnan  being  dead, 
Keese  does  not  testify,  but  the  express  agent  makes  it 
clearly  appear  that  Reese's  money,  seven  hundred  dollars, 
was  paid  to  Murnan  to  make  up  the  one  thousand  dollars 
necessary  to  pay  for  the  deeds.  This  fact  in  no  wise  de- 
pends upon  any  admission  or  declaration  of  Murnan,  and 
obviates  one  of  the  appellant's  strongest  protests  in  the 
case.  But  the  fact  that  Reese's  money  went  into  the  land 
would  not  alone  be  sufficient.  Appellants  say  that  Reese 
was  merely  loaning  Murnan  seven  hundred  dollars,  and  the 
presumption  certainly  is  with  them  that  the  transaction 
was  only  a  loan.  Moreover,  they  are  sustained  by  a  pe- 
culiar indirect  admission  made  by  Reese  himself,  viz.,  his 
presentation  to  the  administrator  of  Murnan  of  a  verified 
claim  for  seven  hundred  dollars,  alleged  to  have  been  loaned 
to  deceased  February  10,  1890,  the  day  before  the  deeds 
were  delivered.  Therefore  other  facts  were  necessary  to 
overcome  the  presumption,  and  the  apparent  admission,  for 
it  must  be  established  that  it  was  respondent's  money  that 
paid  for  one-half  of  the  land,  not  that  Murnan  paid  his  own 
money  borrowed  from  respondent.  Bispham'  s  Equity,  iJ  8 1 . 
The  testimony  included  in  the  fourth  class  above  men- 
tioned is  loo  voluminous  and* contradictory  for  an  abstract 
even,  and  we  shall  only  allude  to  it  briefly.  At  the  time 
of  the  purchase,  and  for  some  time  before,  Murnan  and 
Reese  lived  at  Kalama.  Both  had  been  railroad  employes, 
and  were  partners  in  a  certain  fish  business,  and  owned 
other  real  estate  together,  and  were  real  estate  agents. 
There  was  some  testimony  showing  that  they  had  bad  under 
consideration  the  project  of  buying  this  land  as  a  specula- 
tion in  the  summer  of  1889,  and  it  appears  probable  that  a 
contract  was  at  that  time  obtained  for  the  purchase  of  the 
land,  running  to  Murnan  as  the  obligee  therein.     Very  soon 
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after  the  taking  of  this  contract,  Murnan  commenced  to 
make  contracts  with  third  parties  for  the  sale  of  various 
lots;  and,  in  conversations  with  the  parties  with  whom  he 
was  bargaining  for  lots,  he  frequently  stated  that  Keese 
was  equally  interested  with  him  in  the  land;  and  the  im- 
pression in  the  community  seems  to  have  been  that  they 
had  actually  bought  the  property  together.  The  deeds 
were  i*eceived  February  11,  1890,  and  recoiMed  the  next 
day.  Both  parties  remained  in  Kalama  until  the  latter 
part  of  March,  when  Murnan  removed  to  Seattle,  where 
he  remained  until  his  death,  September  15,  1890.  About 
July  1st  of  the  same  year,  Reese  became  seriously  ill,  and 
was  confined  to  his  bed,  at  Castle  Rock,  until  November 
1st,  after  Murnan' s  death.  The  efforts  of  both  men  seem 
to  have  been  engaged,  both  before  and  after  the  receipt  of 
the  deeds,  in  selling  lots  and  creating  a  "boom"  in  the 
town.  They  were  the  owners  of  another  tract  of  land 
known  as  the  ''Union  Pacific  Addition,"  and  their  eflForts 
were  given  indiscriminately  to  the  sale  of  lots  of  both  kinds, 
but  early  in  March  Reese  sold  out  the  ' '  Union  Pacific  Ad- 
dition" to  Murnan,  and  gave  him  a  deed  for  his  interest. 

A  number  of  witnesses  testify  to  the  actions  of  Murnan 
and  Reese,  and  to  conversations  had  with  the  former  to  the 
effect  above  stated.  One  person  testified  that  she  was  in 
a  room  in  a  hotel,  soon  after  February  10th,  and  heard 
Reese  and  Murnan  talking  in  the  next  room,  Reese  accus- 
ing Murnan  of  not  treating  him  right  in  '*  taking  the  deed 
that  way,"  and  Murnan  excusing  himself,  and  agreeing  to 
make  him  a  deed  of  his  half  of  the  property.  Just  what 
property  was  meant  was  not  mentioned  between  them,  and 
no  deed  was  made;  but  if  such  talk  occurred,  it  undoubt- 
edly related  to  this  particular  land.  A  large  printed  ad- 
vertising card  was  scattered  about  the  town  containing  the 
business  announcement  of  ' '  Murnan  and  Reese,  owners  of 
the  original  townsite  of  Kalama, ' '  who  ofl'er  Kalama  real 


1 


378  REESE  v.  MURNAN. 

Opinion  of  the  Court — Stiles,  J.  [5  Wash. 

estate  for  sale.  Who  distributed  the  card  was  Dot  made 
clear,  but  it  was  done  before  the  deeds  were  received,  and 
one  witness  stated  that  Murnan  himself  gave  him  one  of 
them. 

But  it  is  from  Murnan' s  letters  that  the  most  certain  ad- 
missions are  obtained.  They  are  twenty  or  thirty  in  num- 
ber, and  are  all  entirely  consistent  with  the  the  theory  of 
respondent.  *  All  relate  to  the  same  subject,  the  sale  of 
lots.     Letter  K,  of  April  20th,  says: 

•"' Youre  received.     I  would  not  sell  a lot  for  less 

than  $200.  As  soon  as  the  town  booms  we  can  get  more 
than  that.  It  is  no  use.  We  would  spend  it  foolish,  and 
you  know  that  well.  See  what  has  become  of  the  money 
we  got.  *  *  *  If  you  can  sell  a  lot  do  so,  and  send 
me  half  what  you  get. ' ' 

Other  letters  are  of  like  tenor.  Reese  appears  to  have 
become  dissatisfied,  and  wished  to  sell  out  and  go  away, 
but  Murnan  absolutely  refused.  Pending  such  correspond- 
ence, Murnan  wrote  to  J.  M.  Bush,  May  4th: 

''Frank  (Reese)  is  doing  nothing,  but  seems  to  hurt  the 
place  more  than  anything  else.  He  has  already  got  six  or 
seven  hundred  dollars  out  of  it,  more  than  I  had  borrowed, 
and  might  as  well  consider  himself  paid.  You  cjm  tell 
him  that  he  has  made  me  too  much  trouble  entirely,  and 
that  he  had  better  pull  up  stakes  and  leave.     I  would  not 

have  him  for  a  partner  for  anything.     If  the 

would  have  behaved  himself  I  would  have  given  him  more 
than  he  asked  in  the  future,  but  not  until  the  business  was 
done.  You  need  not  bring  him  up  here  at  all.  I  am  not 
anxious  to  see  him;  but  you  can  tell  him  that  I  have 
started  East,  and  that  I  left  you  to  see  after  the  lots  there, 
etc.  That  if  he  wants  *500  for  his  quit-claim  you  will 
give  it  to  him,  and  unless  he  does  you  won't.  Don't  give 
him  no  more,  for  I  can't  say  how  the  business  will  come 
out  yet." 

In  another  letter  to  the  same  party  a  week  later  he  wrote: 

''Tell  him  you  think  Kalama  will  not  amount  to  much, 
and  that  you  think  I  am  honest,  but  hard  to  say;  that  you 
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will  not  give  more  than  five  hundred  dollai*d  for  all  his  in- 
terest; that  you  don't  want  to  take  any  more  risk  in  it  than 
that" 

It  is  quite  evident  that  Murnan  was  endeavoring  to  face 

two  ways,  for  in  this  last  letter  he  set  out  to  Bush  what  he 

termed  his  ''•account  with  Frank,"  viz.: 

Borrowed  money $000 

Paid  acct.  sale  to  R.  R.  Co $450 

Paid  on  Des  Moines  property 200    650 

Due  me $50 

Acct.  losing  my  position  liis  acct.  as  agent  Kalama 900 

$950 

Yet  in  his  letter  of  April  20th  to  Reese  he  spoke  of  sell- 
ing half  of  the  "forty  acres  for  $2,000  cash,  so  I  could 
pay  you,"  meaning  a  tract  in  which  Reese  had  no  interest. 

One  of  Murnan's  favorite  schemes  for  assisting  the  real 
estate  market  in  Kalama  was  the  purchase  of  a  newspaper, 
and  the  majority  of  his  letters  had  something  to  say  on  that 
subject.  A  long  letter  was  sent  urging  Reese  to  negotiate 
with  one  Pratt,  who  liad  a  newspaper  plant  for  sale.  The 
entire  trend  of  this,  and  other  letters,  was  that  both  should 
buy  the  paper,  and  issue  it  for  the  benefit  of  their  interests 
in  Kalama  real  estate.     June  29th  he  said: 

*'Now  please  see  Pratt.  Remember  that  time  is  money. 
We  must  get  a  paper,  and  we  must  get  out  one  issue  as 
soon  as  possible.      .      .  Think  for  one  moment  what 

an  impression  it  would  have  on  the  public  to  have  good  cut 
of  Kalama  on  paper,  and  one  page  ad.  of  ours.  Please  get 
up  and  rustle,  and  let  me  know  at  once  what  can  be  done." 

The  last  quotation  followed  a  suggestion  often  before 
made,  to  have  photographs  taken  of  scenes  about  Kalama, 
and  cuts  made  therefrom  for  the  newspaper.  These  and  many 
other  circumstimces  render  it  highly  probable  that  the  direct 
testimony  of  witnesses  to  statements  made  by  Murnan  was 
true;  and  that  he  did  make  the  admissions  charged  to  him. 
Many  of  the  circumstances  are  of  slight  weight  in  them- 
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selves,  as  is  contended  by  appellants,  but  they  are  so  nu- 
merous, and  they  so  universally  tend  in  one  direction,  that 
they  carry  great  force  with  them.  The  letters  to  Reese, 
especially,  breathe  nothing  but  a  union  of  interest  in  their 
subject  matter.  In  some  letter  Reese  threatened  legal  pix)- 
ceedings  of  some  kind;  but  in  the  reply  Murnan  merely 
warned  him  that  he  could  not  be  scared,  upbraided  him 
with  his  cowardice  in  being  so  anxious  to  give  up  Kalama, 
and  plunged  into  pages  of  suggestions  as  to  what  ought  to 
be  done.  There  was  nowhere  a  denial  of  whatever  posi- 
tion Reese  had  taken,  which,  reading  between  the  lines  of 
many  letters,  we  should  say  was  probably  a  demand  that 
he  have  a  partition  of  their  interests,  so  that  he  could  sell 
out  and  get  away. 

Viewing  the  whole  case  as  presented,  there  seems  to  be 
no  way  to  harmonize  the  acts  of  the  parties  except  upon 
the  theory  of  the  respondent  that  his  money  was  used  to 
pay  for  the  land  under  an  agreement  that  he  was  to  be  a 
half  owner  of  it. 

The  defense  sou^cht  to  show  that  Murnan  had  made  other 
declarations  to  other  witnesses  that  Reese  had  no  interej-t 
but  they  were  not  permitted  to  do  so.  We  know  of  no 
rule  of  law  that  would  admit  such  declarations.  Wilnon  v, 
Patrick,  34  Iowa,  363. 

The  deposition  of  Golden  taken  before  all  the  defendants 
had  been  made  parties,  and  therefore  without  notice  to 
them,  though  admitted  by  the  court  below,  was  not  con- 
sidered by  it,  and  is  not  taken  into  account  here. 

Reese's  claim  presented  to  the  administrator  for  seven 
hundred  dollars,  money  loaned  February  10,  1890,  is  an 
item  in  his  claim  made  after  this  suit  was  commenced  for 
several  similar  sums,  as  well  as  for  a  half  interest  in  all  of 
the  lands  here  in  controversy,  and  half  the  proceeds  of 
lands  sold  by  Murnan.  Of  course,  both  claims  cannot 
stand;  but  the  mere  claim,  which  was  rejected,  should  not 
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cause  a  forfeiture  of  what  are  respondent's  actual  rights 
under  this  evidence. 

The  jurisdiction  of  the  Cowlitz  superior  court  is  objected 
to  on  the  ground  that  if  there  was  an  agreement  that  the 
purchase  was  to  be  made,  and  if  it  was  made  for  the  ac- 
count of  both,  then  it  was  a  partnership  transaction,  and 
the  partnership  estate  should  be  settled,  under  the  statute 
governing  such  matters  (Code  Proc,  §§  947,  et  serj.),  in 
the  superior  court  of  King  county,  where  Murnan  died. 
But  we  find  no  facts  in  this  case  going  to  show  an  inten- 
tioD  to  make  this  land  partnership  assets. 

Again  it  is  contended  that  under  Code  Proc,  ^  853,  this 
proceeding  should  have  been  taken  in  King  county,  because 
the  a^iministration  is  there.     So  far  as  the  land  is  con- 
cerned, the  point  is  not  well  taken.     If  respondent  is  the 
equitable  owner  of  land  the  title  to  which  was  in  the  de- 
ceased, he  has  a  right  to  his  property  without  any  regard 
to  administration.     The  estate  of  Murnan  is  not  attacked 
in  such  an  action,  nor  is  any  portion  of  the  administration 
sought  to  be  transfeiTed  from  the  court  of  the  county 
whei'ein  he  died.     The  administration  is  seeking  to  draw 
into  itself  property  with  which  the  estate  has  no  concern. 
This  must  be  the  rule  even  though  the  property  in  litigation 
appears  upon  the  record  to  have  belonged  to  the  deceased. 
WTiere  there  is  a  contract  in  writing  for  the  conveyance  of 
specific  real  property  by  the  deceased,  the  statutes  provide 
for  proceedings  in  the  county  where  the  land  is  situated 
(Code  Proc,  §  1117),  and  there  is  no  reason  why  an  en- 
tire stranger  to  the  estate  should  not  have  the  same  relief. 
Nor  do  we  think  violence  will  be  done  any  safe  rule  if  the 
same  remedy  be  extended  to  the  specific  personal  property, 
viz.,  the  unpaid  judgment  for  $2,000  against  the  Portland 
&  Paget  Sound  Railroad  Company,  which  is  a  judgment  of 
the  court  where  the  action  ^vas  brought  and  tried.     At  any 
rate,  no  objection  was  made  in  the  court  below  by  the  ad- 
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ministrator  to  that  court's  hearing  any  of  the  matters  at 
issue  under  the  pleadings. 

So  far,  therefore,  we  affirm  the  decree,  but  we  can  find 
no  sufficient  evidence  to  sustain  that  part  of  the  decree 
which  allows  respondent  fifteen  hundred  and  eighty  dollars 
as  half  the  proceeds  of  land  sold  by  Murnan  during  his 
life  time,  with  a  lien  upon  the  other  half  of  the  land  for  the 
payment  of  that  sum.     All  that  appears  in  the  case  is  that 
certain  deeds  were  made,  in  which  money  considerations 
were  expressed,  but  such  testimony  is  not,  in  our  judg- 
ment, sufficient  to  fasten  upon  an  estate  the  payment  of  the 
full  sum  expressed  in  the  deeds  as  their  considerations.     It 
ought  not  to  be  difficult  in  such  cases  for  the  party  assert- 
ing the  indebtedness  to  show  by  living  witnesses  the  actual 
amount  paid  for  each  parcel  of  land,  but  if  it  should  be 
impossible  in  any  case,  then  the  value  of  the  land  at  the 
time  of  its  conveyance  ought  certainly  to  be  shown.     But 
the  complaint  in  this  instance  does  not  allege  positively 
that  any  sums  whatever  were  paid  to  Muiiian,  but  only 
that  they  were  paid,  or  contracted  to  be  paid.     Moreover 
there  is  no  (|uestion  but  that  Murnan  had  Reese's  full  au- 
thority to  make  all  the  sales  that  he  did  make,  and  that 
they  were  equally  chargeable  with  all  of  the  expense  of 
making  sales,  so  that  it  would  be  entii*ely  inequitable  now 
to  charge  Murnan' s  estate  with  the  whole  expense.    Again, 
when  Murnan  sold  any  portion  of  the  land,  and  received 
money  on  account  thereof,  he  became  the  debtor  of  Beese 
for  his  share.     True,  he  might  be  treated  as  Reese's  trustee. 
It  would,  perhaps,  be  competent  for  the  latter  to  pursue 
the  trust  into  the  estate,  and  have  it  enforced  there,  but  it 
is  nevertheless  a  debt  which  must  be  proven  and,  while  it 
might  under  the  circumstances  become  a  preferred  claim, 
it  is  payable  generally  out  of  the  estate,  and  cannot  be 
made  chargeable  as  a  lien  upon  any  particular  property. 

The  decree  will  be  modified  by  the  elimination  of  the 
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money  judgment,  and  as  so  modified  will  be  affirmed. 
Costs  in  the  superior  court  to  the  respondent;  costs  in  this 
court  to  the  appellants. 

Anders,  C.  J. ,  and  Scon,  Hoyt  and  Dunbar,  J  J. ,  con- 
cnr. 


i21      £> 
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lant, 

APPEAL — AMOUNT  IN   CONTROVERSY —  DAMAGES  TO  LIEN. 

An  action  under  Gen.  Stat.,  §1604,  by  the  holder  of  a  lien  upon 
saw  logs  for  damages  by  reason  of  their  beinf?  sawed  into  lumber 
and  rendered  impossible  of  identitication.  is  not  an  action  of  equit- 
able cognizance,  and,  where  the  judgment  is  for  a  less  sum  than 
two  hundred  dollars,  no  appeal  can  be  taken  therefrom  to  the  su- 
preme court. 

Appeal  from  S^iperior  Courts  Kitsap  County. 

Battle  cfe  Shipley^  for  appellants. 

Burke^  Shepard  cfe  Woods^  iot  respondent. 

The  opinion  of  the  court  was  delivered  by 

Anders,  C.  J. — This  action  was  brought  by  the  respond- 
ent against  the  appellant  under  §  1694,  General  Statutes  of 
the  State  of  Washington,  giving  to  the  holder  of  a  lien  upon 
saw  logs  a  cause  of  action  for  damages  against  any  person 
who  shall  destroy  the  logs,  or  render  them  impossible  of 
identification.  The  action  resulted  in  a  judgment  in  favor 
of  the  plaintiff  for  $91,  together  with  costs  and  attorney's 
fee.     The  defendant  appealed. 

The  respondent  moves  to  dismiss  the  appeal  and  to  af- 
firm the  judgment  of  the  lower  court,  for  the  reason  that 
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this  court  has  no  jurisdiction  of  the  cause,  the  appeal  being 
from  a  money  judgment  for  a  less  sum  than  two  hun- 
dred dollars.  Section  1402  of  the  Code  of  Procedure  pro- 
vides that  ^^no  appeal  shall  be  allowed  in  any  civil  action 
at  law  for  the  recovery  of  money  or  property  when  the 
original  amount  in  controversy  or  the  value  of  the  prop- 
erty does  not  exceed  the  sum  of  two  hundred  doUai's,  un- 
less the  action  involves'  the  legality  of  a  tax,  impost, 
assessment^  toll,  municipal  fine,  or  the  validity  of  a  stat- 
ute." 

It  is  not  contended  by  the  appellant  that  this  action  falls 
within  any  of  the  exceptions  mentioned  in  the  above  stat- 
ute, if  this  is  an  action  at  law,  but  he  insists  that  the  action 
is  one  of  equitable  cognizance,  and  that  the  statute  is  there- 
fore not  applicable  to  this  case.  The  argument  is,  that  in- 
asmuch as  the  respondent  in  his  action  for  damages  asked 
the  court,  in  his  complaint,  to  declare  his  lien  to  have  been 
a  valid  and  subsisting  lien  upon  the  boom  of  logs  described 
in  his  lien  notice,  at  the  time  said  logs  were  sawed  into 
lumber,  the  equity  power  of  the  court  was  thereby  invoked, 
and  the  action  was  therefore  not  one  for  damages  merely, 
but  for  equitable  relief  also,  and  hence  not  embraced  within 
the  statute  cited.  This  argument  is  ingenious,  but  by  no 
means  conclusive.  In  order  that  the  respondent  might  i^e- 
cover  any  damages  at  all,  it  was  necessary  for  him  both  to 
aver  in  his  complaint  and  to  prove  before  the  court  that  he 
had  a  valid  lien  which  was  destroyed  by  the  defendant. 
Before  the  court  could  award  him  damages,  it  was  first 
necessary  for  him  to  ascertain  whether  he  had  a  valid  and 
subsisting  lien,  or,  in  other  words,  to  establish  his  lien. 
And  this  it  did,  not  by  the  exercise  of  any  power  peculiar 
to  a  court  of  equity,  but  by  the  exercise  of  the  power  pos- 
sessed by  the  courts  generally  to  construe  and  interpret 
written  instruments.  No  foreclosure  of  the  lien  was  sought, 
and  the  action  was  therefore  an  action  at  law  merely.     Ami 
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the  judgment  appealed  from  being  less  than  two  hundred 
dollars,  it  follows  that  this  court  has  no  jurisdiction  of  the 
cause,  and  that  the  appeal  must  be  dismissed.  But,  for 
the  same  reason,  the  motions  to  affirm  the  judgment  of  the 
lower  court,  and  for  damages,  and  for  judgment  against 
the  sureties  on  the  appeal  bond,  must  be  denied. 

Scott,  Hoyt,  Stiles  and  Dunbar,  JJ.,  concur. 


L  No.  654.    Decided  December  18, 1892.] 

M.  P.  HoBART,  Respondent^  v.  Daniel  Jones,  Appellant. 

DEPOSITIONS  —  NOTICE  OP  SETTLING  INTERROGATORIES  —  SUFFI- 

CIBNCr  OF  CERTIFICATE. 

Where  the  defendant  in  an  action  has  had  three  days'  notice  by 
the  plaintiff  of  the  settling  of  interrogatories  upon  which  deposi- 
tions are  to  be  taken,  and  at  the  time  set  the  defendant  appears  and 
has  the  hearing  continued  for  three  days  to  enable  him  to  file  cross 
interrogatories,  he  is  estopped  from  claiming  that  he  had  insuffi- 
cient notice. 

Where  a  deposition  is  taken  pursuant  to  a  commission  issued  by 
the  court,  the  certificate  thereto  substantially  complies  with  the  re- 
qnirements  of  the  statute  when  it  states  that  ''F.  N.  Hendrix,  com- 
missioner, does  hereby  certify,"  and  is  signed  "F.  N.  Hendrix, 
commissioner  and  notary  public,"  especially  when  the  caption 
states  that  it  is  the  ''Deposition  of  .  .  .  taken  before  F.  N.  Hen- 
drix .  .  .  pursuant  to  the  annexed  commission  to  take  testi- 
mony." 

Appeal  from  Superior  Courts  King  County. 

Smith  dk  LitteU^  for  appellant. 
McChire  cfe  Wheeler^  for  i*espondent. 

The  opinion  of  the  court  was  delivered  by 

DuKBAR,  J. — The  record  in  this  case  shows  that  the  ap- 
pellant should  be  estopped  from  now  claiming  that  he  did 

25—5  WASH. 
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not  have  sufficient  notice  of  the  time  for  settlinor  interroofa- 
tories.  Service  was  admitted  on  April  16,  1892,  April 
18th  being  the  day  appointed,  and  even  if  we  were  inclined 
to  intei'fere  with  the  discretion  given  by  the  statute  to  the 
court  to  fix  a  shorter  time,  the  record  shows  that  the  appel- 
lant appeared,  and  that  upon  his  own  motion  the  hearing 
was  continued  until  April  21st,  to  enable  him  to  file  cross 
interrogatories.  So  that  he  actually  had  six  days'  notice 
instead  of  three,  which  the  statute  accords  him,  and  that  at 
the  time  appointed  on  his  own  motion  to  appear  and  make 
objection  to  the  interrogatories,  he  appeared  and  made  ob- 
jections to  the  interrogatories,  so  that  it  seems  to  us  that 
his  objection  urged  here  is  entirely  without  merit. 

We  think  the  objections  to  the  certificate  and  signature, 
or  want  of  signature,  of  the  commissioner,  are  equally  un- 
tenable. The  caption  is:  ''Deposition  of  F.  D.  Dibble, 
taken  before  F.  N.  Hendrix,  at  ...  on  the  27th 
day  of  April,  1892,  pursuant  to  the  annexed  commission 
to  take  testimony.'"  And  while  the  certificate  is  signed  '*F. 
N.  Hendrix,  commissioner  and  notary  public,"  it  might  just 
as  forcibly  be  held  that  the  words  "notary  public"  were 
descriptive  of  the  person,  as  the  word  "commissioner,"  but 
taking  the  signature  in  connection  with  the  first  part  of 
the  certificate,  which  states  that  F.  N.  Hendrix,  commis- 
sioner, does  hereby  certify,  etc.,  there  is  no  question  but 
that  the  natural  and  logical  conclusion  is  that  F.  N.  Hen- 
drix was  the  commissioner.  The  certificate,  therefore,  we 
think,  is  a  substantial  compliance  with  the  requirements  of 
the  statute. 

W^ithout  specially  discussing  the  interrogatories  objected 
to,  we  are  unable  to  determine  that  any  of  them  were  pre- 
judicial to  appellant's  rights  under  the  pleadings. 

So  far  as  the  weight  of  testimony  is  concerned,  that  is  a 
matter  passed  upon  by  the  jury,  and  we  are  not  inclined  to 
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distarb  tbeir  verdict,  even  although  the  testimony  on  one 
nde  was  in  the  form  of  depositions. 
The  judgment  is  therefore  affirmed. 

Anders,  C.  J. ,  and  Stiles,  Hoyt  and  Scott,  JJ.  ,  con- 
cur. 


[No.  666.    Decided  December  13, 1892.] 

The  State  of  Washington,  on  the  relation  of  George 
H.  Boardman^  Receiver^  Respondent^  v.  Harry  M. 
Ball,  Appellant, 

CONTEMPT — VOID  ORDER  OF  COURT. 

The  fact  that  a  summons  has  been  served  upon  a  person  as  pres- 
ident of  a  bank,  in  an  action  against  such  corporation,  does  not 
make  him  individually  a  party  to  such  action,  and  an  order  of  the 
court  adjudging  that  he  wrongfully  took  securities  from  the  safe  of 
defendant  prior  to  the  commencement  of  the  action,  which  he  must 
return  to  the  receiver  appointed  therein,  or  be  punished  as  for  a 
contempt  of  court,  is  void. 

Appeal  from  Superior  Court ^  Pierce  County, 

Proceeding  in  contempt  based  upon  the  failure  of  appel- 
lant to  comply  with  a  judgment  in  an  action  by  E.  A. 
Lorenz  against  the  First  Bank  of  Orting,  in  which  the  re- 
lator had  been  appointed  receiver. 

R,  B.  Lehman^  and  B.  F.  Hevston^  for  appellant: 

In  order  to  a  valid  judgment  a  party  must  have  been 
brought  into  court  in  the  manner  prescribed  by  statute, 
and  without  such  proceeding  the  judgment  is,  as  to  him,  a 
nullity.  Ex  parte  JSollia^  69  CaL  405;  White  v.  Oates^  42 
Ohio  St.  109;  BamJc  v.  Pugsley,  47  N.  Y.  368;  Perry  v, 
Mitchell^  6  Denio,  637;  Rodmam,  v.  JSenry,  17  N.  Y.  482; 
State  V.  Harper' %  Ferry  Bridge  Co.,  16  W.  Va.  864.     It  is 
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not  a  contempt  of  court  to  disregard  a  void  order  or  judg- 
ment. £x  parte  Fisk^  113  U.  S.  713;  Brown  v,  Moore^  61 
Cal.  432;  In  re  Ayers,  123  U.  S.  443;  Be  parte  Rmjoland^ 
104  U.  S.  604;  In  re  Sawyer,  124  U.  S.  200. 

Doolittle  cfe  Fogg^  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

Anders,  C.  J. — The  learned  judge  who  tried  this  cause 
seems  to  have  proceeded  upon  the  theory  that  the  judg- 
ment rendered  in  the  case  of  Lorenz  v.  First  Bank  of  Ort- 
ing  was  binding  upon  the  appellant,  to  the  extent  at  least 
of  authorizing  the  court  to  include  therein  the  order  com- 
plained of,  simply  because  the  appellant  was,  at  that  time, 
an  officer  of  the  defendant  corporation. 

This  is,  we  think,  an  erroneous  conception  of  the  law  ap- 
plicable to  the  case.  The  appellant  was  not  a  party  to 
that  action,  was  not  served  with  process  therein,  and  no 
relief  was  asked  as  against  him.  The  mere  fact  that  the 
siimmons  was  served  upon  him  as  a  representative  of  the 
defendant  for  that  purpose  did  not  make  him  a  party  to 
the  action.  Such  service  was  for  the  purpose  of  bringing 
the  defendant  bank  into  couil,  and  for  that  purpose  and 
no  other  it  was  effectual.   Ex  parte  HoUia,  59  Cal.  405. 

By  what  authority,  then,  did  the  court  adjudge  that  the 
appellant  wrongfully  took  the  securities  in  question  from 
the  safe  of  the  defendant,  prior  to  the  commencement  of 
the  action,  and  that  he  should  return  them  to  the  receiver? 
Obviously  the  court  had  no  such  authority,  and  the  order 
was  therefore  void. 

It  is  true  that  property  in  the  possession  of  a  receiver  is 
deemed  to  be  in  the  custody  of  the  court,  and  anyone  who, 
with  notice  of  the  receiver's  appointment,  in  anyway  inter- 
feres with  his  possession  is  liable  to  punishment  as  for  a 
contempt  of  court.    Beach  on  Receivers,  §  245.     But  the 
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receiver  takes  only  the  property  the  defendant  has  at  the 
time.  If  he  finds  property  belonging  to  the  defendant,  not 
in  his  possession  or  under  his  control,  but  in  the  possession 
of  a  third  person  who  refuses  to  deliver  it  upon  demand, 
he  must  either  proceed  by  action  in  the  ordinary  way  to 
try  his  right  to  it,  or  the  plaintiflf  should  make  such  third 
person  a  party  to  the  action,  and  apply  to  have  the  receiv- 
ership extended  to  the  property  in  his  hands,  so  that  an 
order  for  the  delivery  of  the  property  may  be  made  which 
will  be  binding  upon  him,  and  which  may  be  enforced  in  a 
summary  way  by  process  of  contempt,  if  not  obeyed. 
Beach  on  Receivers,  §216. 

In  this  case  the  evidence  shows  clearly  that  the  notes,  at 
the  time  appellant  was  ordered  to  deliver  them  to  the  re- 
ceiver, and  also  at  the  time  he  was  adjudged  guilty  of  a 
contempt  of  court  and  committed  to  prison  for  failing  to 
comply  with  the  order,  were  in  the  custody  of  the  National 
Bank  of  the  Kepublic,  and  b}'  it  held  as  a  pledge  to  secure 
the  payment  of  an  indebtedness  from  the  defendant  in  the 
original  action.  And  this  fact  being  undisputed,  it  follows 
that  appellant  would  have  Iwen  excused  for  not  delivering 
them  to  the  receiver,  even  if  the  order  to  do  so  tad  been  a 
valid  one.   Register  v.  State^  8  Minn.  214. 

We  are  of  the  opinion  that  the  judgment  in  this  proceed- 
ing is  neither  supported  by  law  nor  warranted  by  the  evi- 
dence. It  is  therefore  reversed  and  the  appellant  discharged. 

Scott,  Hoyt,  Stiles  and  Dunbar,  JJ.  ,  concur. 
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[  No.  738.    Decided  December  IS,  1992.] 

In  the  matter  of  the  estate  of  Eleanor  Alice  Barker^  De- 
ceased: Eliza  Barnes,  Appellant^  v.  Anna  Belle 
Barker  et  aZ,^  Respondents. 


__  WILLS  —  CHILDREN  NOT  NAMED  —  REMEDY. 

5    390 

^  ^^  A  will,  by  the  terms  of  which  the  testator  gives  and  bequeathes 

all  her  property  to  her  well  beloved  husband,  "to  the  exclusion  of 
every  one  else  who  may  or  might  be  entitled  to  the  same,"  is  inef- 
fectual as  against  the  testator's  children,  under  the  statute  requir- 
ing that  there  must  be  some  substantial  provision  for  the  children, 
or  else  an  actual  naming  of  them  in  the  will. 

Where  a  will  is  void  as  to  children  of  the  testator  for  the  reason 
that  it  does  not  name  or  provide  for  them,  the  proper  remedy  is  to 
move  the  court  to  proceed  with  the  administration  of  the  testator's 
estate,  and,  as  a  part  of  such  administration,  to  decree  and  set  over 
to  the  children  the  proportion  to  which  they  would  be  entitled  if 
the  testator  had  died  intestate. 

Appeal  from  Superior  Courts  Thurston  County. 

M.  J.  Gordon^  and  W.  I.  Agneio^  for  appellant. 

John  C.  Kleber^  and  Phil.  Skillman  (Francis  A.  Hoffman^ 
of  counsel),  for  respondents: 

The  child  not  named  or  provided  for  takes  by  descent, 
and  becomes  a  tenant  in  common  with  other  devisees  ander 
the  will.  Pean^son  v.  Pearson^  46  Cal.  609.  The  omission 
to  provide  for  a  child  in  a  will  furnishes  no  ground  for  ol> 
jecting  to  the  probate  thereof;  but  the  remedy  is  after 
probate,  by  construction,  modifying  its  effect.  Doane  v. 
Lake,  32  Me.  268.  The  validity  of  the  will  is  not  affected 
by  such  omission,  and  the  remedy  of  the  child  not  provided 
for  is  not  by  suit  to  set  aside  the  will.  Schneider  v.  Koester^ 
54  Mo.  500;  Wilson's  Exrs  v.  Foshet,  6  Mete.  405;  Baiir 
croft  v.  IveSy  3  Gray,  371;  Bradley  r.  Bradley,  24  Mo.  312; 
Hargadine  v.  Pdte,  27  Mo.  423. 
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The  opinion  of  the  court  was  delivered  by 

Hoyt,  J. — Two  principal  questions  are  presented  for 
our  decision  by  the  record  in  this  cause.  Firat^  As  to  the 
construction  of  a  certain  will  therein  set  out;  and,  second^  as 
to  the  remedy  of  the  petitioner  if  the  construction  of  said 
will  contended  for  by  her  is  sustained. 

By  the  terms  of  said  will  the  testator  gave  and  bequeathed 
all  her  property  to  her  well  beloved  husband,  to  the  exclu- 
sion of  every  one  else  who  may  or  might  be  entitled  to  the 
same,  and  to  him  and  his  heirs  and  assigns  forever.  Peti- 
tioner contends  that  none  of  the  children  of  said  testator 
were  named  or  provided  for  under  the  clause  of  the  will 
above  stated,  and  that  for  that  reason  as  to  such  children 
the  said  testator  died  intestate.  On  the  other  hand  it  is 
claimed  by  respondents  that  by  the  expression  ' '  to  the  ex- 
clusion of  every  one  else  who  may  or  might  be  entitled  to 
the  same,''  it  is  apparent  the  testator  had  in  mind  all  of 
her  heirs  who  would  be  entitled  to  her  property  if  such 
will  had  not  been  made,  and  that  for  that  reason  such  will 
is  operative  as  against  such  heirs. 

This  question  has  received  much  discussion  in  the  courts 
and  under  the  various  statutes  of  the  different  states  the 
courts  have  held  differently  as  to  what  was  such  naming  of 
or  providing  for  children  as  would  prevent  their  avoiding 
the  will.  This  court  has  lately  considered  this  question,  and 
has  come  to  the  conclusion  that  under  our  statute  (§  1465, 
Gen.  Stat.),  there  must  be  some  substantial  provision  for  the 
children  of  which  they  can  legally  avail  themselves,  or  else 
there  must  be  an  actual  naming  of  such  children  in  the  will, 
or  the  same  will  be  ineffectual  as  against  such  children. 
See  Bower  v.  Bawer^  ante^  p.  225.     We  are  satisfied  with 
the  conclusion  to  which  we  arrived  in  that  case,  and  it  is 
conclusive  upon  the  question  under  consideration.     It  fol- 
lows that  the  will  was  ineffectual  as  against  the  petitioner. 
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Such  being  the  fact,  what  was  her  remedy?  In  our  opin- 
ion it  was  simply  to  move  the  court  to  proceed  with  the 
administration  of  the  estate  of  her  mother,  and  as  a  part 
of  such  administration  to  decree  and  set  over  to  her  the 
proportion  to  which  she  would  have  been  entitled  if  her 
mother  had  died  intestate.  Under  the  rules  established  in 
the  couits  of  many  of  the  states  it  would  not  be  necessary 
for  her  to  go  into  the  probate  court  at  all,  as  she  could,  by  a 
direct  proceeding  for  partition,  assert  her  rights  as  tenant 
in  common  with  others  who  were  entitled  to  any  interest 
in  the  estate  of  her  said  mother.  But  in  this  state  it  has 
been  held  that,  as  a  general  rule,  an  heir  cannot  assert  her 
rights  to  the  property  of  her  ancestor  excepting  in  pursu- 
ance of  a  proper  decree  of  distribution  of  the  probate  court 
in  which  such  estate  is  entitled  to  be  administered.  Hence 
it  follows  that  here  the  proper  relief  to  be  sought  by  the 
petitioner  is  to  so  move  the  proper  probate  jurisdiction  that 
a  speedy  termination  of  the  administration  of  her  mother's 
estate  may  be  had,  and  the  proper  decree  of  distribution 
rendered  therein. 

We  have  carefully  examined  the  facts  set  out  in  the  pe- 
tition and  have  construed  them  in  the  light  of  the  prayer 
for  relief  contained  therein,  and  we  are  unable  to  hold  that 
the  proceeding  on  the  part  of  the  petitioner  was  of  the  na- 
ture above  indicated.  What  she  sought  was  to  have  the 
will  annulled,  and  any  proceedings  had  in  the  coui-se  of  the 
administration  of  the  estate  vacated  and  set  aside.  But 
the  will,  though  ineffectual  as  to  her,  was  not  void.  Hence 
the  administration  of  the  estate  had  been  properly  set  on 
foot  by  the  probating  of  said  will,  and  should  contintie 
until  the  estate  is  finally  closed.  The  only  effect  that  the 
failure  to  name  the  children  in  said  will  could  have  upon 
the  proceedings  would  be  to  compel  a  determination 
thereof  without  regard  to  any  extension  provided  for  by 
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the  teiTns  of  the  will,  and  a  distribution  that  as  to  them 
should  be  uninfluenced  by  any  of  the  provisions  thereof. 

It  is  possible  that  the  facts  set  up  in  the  petition  were 
sufficient  to  have  warranted  the  court  to  have  treated  it  as 
simply  an  application  to  have  the  administration  of  the 
estate  of  the  mother  speeded  to  a  final  determination,  and 
had  the  lower  court  taken  this  course  it  is  probable  that  its 
action  in  so  doing  would  not  have  been  disturbed  here. 
But  the  lower  court  did  not  thus  liberally  construe  the  pe- 
tition. It  simply  examined  the  same  for  the  purpose  of 
determining  whether  the  facts  therein  stated  would  author- 
ize the  granting  of  the  prayer  of  the  petitioner.  And 
having  rightfully  c6me  to  the  conclusion  that  they  would 
not,  it  will  not  be  here  held  that  it  committed  error  in  dis- 
missing the  petition.  If  upon  the  decision  of  the  lower 
court  that  the  prayer  of  the  petition  could  not  be  granted, 
it  had  been  properly  moved  to  grant  the  proper  relief  as 
above  indicated,  the  question  would  be  here  fairly  pre- 
sented as  to  whether  or  not  the  facts  stated  in  the  petition 
were  sufficient  to  set  on  foot  the  machinery  of  the  court  to 
procure  a  proper  distribution  of  the  estate  of  the  mother 
of  the  petitioner.  But  in  the  absence  of  any  such  request 
made  in  the  lower  court  this  court  will  not  now  pass  upon 
the  question. 

It  follows  that  the  order  of  the  lower  court  must  be  af- 
firmed. 

AxDERS,  C.  J.,  and  Scott,  Stiles  and  Dunbar,  JJ., 
concur. 
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[  No.  604.    Decided  December  15, 1892.] 

Marine  Savings  Bank,  Respondent^  v.  D.  R.  Young 

et  al,^  Appdlcmts. 

JURY  — FORM   OF  VERDICT — AMOUNT  FILLED   IN    BY  JUDGE  — COM- 
MUNICATIONS BETWEEN  JUDGE  AND  JURY. 

In  an  action  upon  a  promissory  note,  where  the  contest  is  not  as 
to  the  amount  due,  but  as  to  whether  certain  of  the  defendants  are 
liable,  it  is  not  error  for  the  judge  to  fill  in  the  amount  claimed  by 
plaintiff  in  one  of  the  forms  of  verdict  submitted  to  the  jury. 

Where  the  judge,  after  a  jury  has  retired  to  agree  upon  a  ver- 
dict, receives  from  them  by  the  hands  of  a  bailiff  the  form  of  verdict 
submitted  for  the  plaintiff,  in  which  the  jury  claims  there  is  a  mis- 
take, and  returns  the  same  with  the  communication  that  it  is  just 
in  the  form  that  he  intended,  such  communication  between  judge 
and  jury  is  not  one  upon  which  prejudicial  error  can  be  predicated. 

Where  the  jury  come  into  open  court  and  request  the  judge  to 
correct  a  clerical  mistake  in  a  form  of  verdict  submitted  to  them, 
and  thereafter  agree  upon  and  return  such  corrected  verdict  as 
their  finding,  no  error  can  be  predicated  thereon. 

Appeal  from  Superior  Courts  Jefferson  County,  • 

John  Tncmhvll^  for  appellant: 

No  communication  whatever  ought  to  take  place  between 
the  judge  and  the  jury  after  the  cause  has  been  committed 
to  them  by  the  charge  of  the  judge,  unless  in  open  court, 
and,  where  practicable,  in  presence  of  the  counsel  in  the 
cause.  Sargent  v.  Roberts^  1  Pick.  337;  Taylor  v.  Bets- 
ford^  13  Johns.  487;  Moody  v.  Pomeroy^  4  Demo,  115; 
Read  t>.  Cambrid^e^  124  Mass.  568;  Benson  v.  Clarh  1 
Cow.  258;  Watertown  Bank  v.  Mix,  51  N.  Y.  558;  Fish  v. 
Smithy  12  Ind.  563;  Thompson  and  Merriam  on  Juries, 
§355. 

J.  X.  Scott y  and  Johnson  <£  Moody ,  for  respondent: 

Communications  between  the  jury  and  court,  or  officers 
of  the  court,  where  they  are  obviously  harmless,  afford  no 
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groand  for  a  new  trial  or  for  reversal  on  appeal.  People  v. 
KeOey,  94  N.  Y.  526;  Baker  v.  Simmons,  29  Barb.  198; 
State  V.  Wart^  61  Iowa,  587. 

The  jury  have  a  right,  until  they  are  dismissed,  to  cor- 
rect or  amend  their  verdict  if  informal  or  insufficient,  and 
it  is  the  duty  of  the  court  to  direct  them  to  put  it  in  proper 
form.  Warner  v.  Neio  York  Central  R.  R,  Co.^  b)i  N.  Y. 
437;  People  v.  Dick,  34  Cal.  663. 

The  opinion  of  the  court  was  delivered  by 

HoYT,  J. — This  action  was  brought  to  recover  the 
amount  alleged  to  be  due  upon  a  certain  promissory  note. 
The  defendants  who  appeared  in  the  action  admitted  the 
execution  of  the  note,  and  defended  solely  upon  the  ground 
that  they  signed  said  note  as  sureties,  and  that,  by  the  ex- 
tension of  the  time  of  payment  without  their  knowledge  or 
consent,  they  had  been  released  of  all  liability. 

After  the  testimony  had  all  been  introduced,  the  court 
instructed  the  jury,  and  at  the  close  of  its  instructions  pre- 
sented to  them  forms  of  verdicts.  One  of  these  was  in 
form  to  be  returned  by  them  if  they  found  for  the  plaintiff, 
and  the  other  in  proper  form  if  they  found  for  the  defend- 
ant. In  the  first  of  said  forms  the  amount  in  which  the 
verdict  should  be  rendered  was  filled  in  by  the  court.  As 
a  part  thereof  the  form  so  submitted  provided  that  the  ver- 
dict should  be  for  the  face  value  of  the  note,  with  interest 
thereon  from  the  fourth  day  of  February,  1890. 

After  the  jury  had  retired  for  deliberation,  its  foreman 
sent  word  by  the  bailiff  that  they  desired  to  communicate 
with  the  judge  of  the  court,  and,  being  asked  by  the  judge 
what  they  desired,  stated  that  there  was  a  mistake  In  the 
form  of  the  verdict  submitted  to  them.  Thereupon  the 
judge  received  from  them  the  form  of  the  verdict  for  plaint- 
iff, theretofore  prepared  by  him,  and  stated  that  it  was  in 
just  the  form  that  he  intended.     Afterwards  the  jury  came 
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into  court  and  said  they  had  agreed  upon  a  verdict,  but 
that  the  form  submitted  to  them  by  the  court  contained  a 
clerical  mistake,  and  called  the  attention  of  the  court  to  the 
fact  that  the  date  from  which  interest  should  be  computed 
should  be  1891  instead  of  1890.  The  judge  then  and 
there,  in  the  presence  of  the  jury  and  of  the  parties,  changed 
said  figures  from  1890  to  1891,  and  said  to  the  jury,  '*If 
this  form  now  expresses  your  verdict,  you  may  retire  to 
agree  upon  it,  or  you  may  agree  upon  it  in  the  jury  box." 
Thereupon  the  jury  agreed  to  the  same  in  their  box,  and 
the  foreman  signed  the  same,  and  it  was  i^ceived  by  the 
court  as  their  verdict. 

To  each. of  these  several  actions  of  the  court  and  of  the 
jury  defendants,  by  their  counsel,  duly  excepted,  and  the 
errors  thereon  alleged  are  the  only  ones  upon  which  defend- 
ants rely  for  a  revefsal  of  the  judgment  rendered  upon 
such  verdict. 

Under  the  circumstances  of  this  case  the  action  of  the 
court  in  filling  in  the  amount  in  the  form  of  the  verdict 
was  entirely  proper.  Neither  the  pleadings  nor  proofs 
mised  any  issue  as  to  the  amount  due  upon  the  note.  The 
only  contested  question  was  as  to  whether  or  not  the  de- 
fendants who  appeared  in  the  action  were  liable  at  all. 

As  to  the  other  questions:  We  fully  agree  with  all  that 
is  said  in  the  brief  of  appellants,  and  in  the  list  of  authori- 
ties therein  referred  to,  as  to  the  care  which  should  be  taken 
by  trial  courts  to  avoid  even  the  appearance  of  holding  any 
communication  with  the  jury  after  a  cause  has  been  finally 
submitted  to  it,  except  in  open  court,  and,  if  at  all  conven- 
ient, in  the  presence  of  all  the  parties  to  the  tiction.  To 
allow  a  loose  practice  to  grow  up  in  this  regai'd  would,  we 
think,  tend  greatly  to  bring  courts  and  the  administration 
of  justice  into  disrepute. 

Yet  we  do  not  think  that  this  rule  should  l>e  so  rigidly 
applied  as  to  put  upon  the  parties  the  expense  of  a  new 
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trial  in  every  case  in  Tvhich  there  has  been  the  slightest  com- 
muQication  between  the  court  and  the  jury  while  they  are 
deliberating  upon  their  verdict.  If  the  communication  is 
of  such  a  nature  that  the  party  against  whom  the  verdict  is 
rendered  could  by  rio  possibility  have  been  injured  thereby, 
a  verdict  against  him  should  not  be  set  aside.  If  the  com- 
munication is  of  such  a  nature  that  it  could  possibly  have 
been  prejudicial  to  the  rights  of  the  defeated  party,  then, 
of  course,  the  verdict  should  not  be  allowed  to  stand. 

In  the  case  at  bar  the  only  communication  which  by  fair 
intendment  could  be  found  to  have  tiiken  place  between  the 
court  and  the  jury  other  than  in  open  court,  is  the  one 
wherein  the  form  of  the  verdict  was  passed  out  of  the  jury 
room  and  by  the  judge  returned  thereto  with  the  statement 
that  it  was  just  as  he  intended  to  have  it.  We  are  unable 
to  see  how  this  communication  could  by  any  possibility 
have  tended  to  the  injury  of  defendants. 

The  other  acts  complained  of  by  appellants  were  all  in 
open  conrt  and  in  the  presence  of  the  parties,  and,  in  our 
opinion,  in  what  was  thus  done  the  court  simply  did  its 
duty.     The  court  did  not  in  any  way  attempt  to  influence 
or  control  the  action  of  the  jury,  but  at  their  request  made 
a  correction  in  the  form  of  the  verdict.     If  this  had  been 
done  even  after  the  verdict  had  been  signed,  and  the  mat- 
ter had  not  been  again  submitted  to  the  jury  for  considera- 
tion, it  would  not,  in  our  opinion,  have  been  such  an  error 
as  would  warrant  the  court  in  granting  a  new  trial.     But 
this  correction  was  made  before  the  verdict  was  signed, 
and  the  corrected  verdict  was  returned  to  the  jury,  and 
they  were  allowed  again  to  .deliberate  upon  the  question  as 
to  whether  or  not  as  thus  corrected  it  was  the  verdict  they 
wanted  to  return,  and  after  such  deliberation  they  signed 
and  returned  the  verdict. 

Under  all  the  circumstances,  we  are  unable  to  find  any- 
thing in  the  action  of  the  court,  of  which  the  defendants 
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can  complaiD,  of  sufficient  gravity  to  warrant  us  in  revers- 
ing the  judgment.     It  must,  therefore,  be  affirmed. 

Anders,  C.  J.,  and  Scott,  Dunbar  and  Stiles,  JJ., 
concur. 


[  No.  686.    Decided  December  16, 1892.] 

The  State  of  Washington,  on  the  relation  of  R,  E. 
Moody ^  Prosecuting  Attorney  of  Jefferson  County^  Re- 
spondent^ V.  D.  F.  Cronin,  Appellant. 

JUSTICE  OP  THE    PEACE  — VACANCY  IN  OFFICE  —  HOW  FILLED. 

General  Statutes,  §  308,  et  seq.,  providing  that  a  vacancy  in  the 
office  of  justice  of  the  peace  shall  be  filled  by  an  election,  are  super- 
seded by  art.  11,  sec.  6  of  the  constitution,  providing  that  all  va- 
cancies in  precinct  officers  shall  be  filled  by  appointment  of  the 
board  of  county  commissioners. 

Appeal  from  Superior  Courts  Jefferson  County, 

Thomas  Fitzgerald^  for  appellant. 

R,  E.  Moody ^  Prosecuting  Attorney,  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

Stiles,  J. — The  single  question  involved  in  this  case  is, 
whether  a  vacancy  in  the  office  of  justice  of  the  peace  can 
be  filled  by  appointment  of  the  board  of  county  commis- 
sioners. General  Statutes,  §  308,  et  seq.^  provide  for  the 
filling  of  such  a  vacancy  by  an  election,  and  the  court  be- 
low held  that  they  were  the  law  of  the  case.  But  in  our 
judgment  they  have  been  superseded  by  the  provision  made 
in  sec.  6,  art.  11  of  the  constitution.  That  section  pro- 
vides that  all  vacancies  in  county,  township,  precinct  and 
road  district  officers  shall  be  filled  by  appointment  of  the 
commissioners.     The  constitutional  provision  is  certainly 
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self-executing  and  must  prevail,  if  a  justice  of  the  peace  is 
a  county  or  preoinct  officer.  In  our  judgment,  although 
he  is  a  judicial  officer,  he  is  at  the  same  time  a  precinct 
officer,  and  therefore  the  statute  has  been  superseded,  and 
the  appointment  of  the  commissioners  was  valid. 

This  renders  it  necessary  to  reverse  the  judgment,  and 
it  is  so  ordered. 

A:5JDEK8,  C.  J.,  and  Hoyt,  Scott  and  Dunbar,  JJ.,  con- 
cur. 


[No.  608.    Decided  December  17, 1892.] 

A.  J.  LiTTLEJOHN  AND  Walter  St.  John,  Respondents^ 
V.  Charles  Miller  et  al.^  Appellants. 

APPEAL — STRIKING  BRIEF  —  STATEMENT  OF  FACTS— AMENDMENT  OF 
CERTIFICATE  —  NOTICE  OF  SETTLING  —  MOTION  FOR  NEW  TRIAL 
— QUIETING  TITLE. 

A  motion  to  strike  appellant's  brief  on  the  ground  tliat  it  con- 
tains references  to  the  judge  who  tried  the  cause  in  grossly  improper 
language  will  be  denied,  when  the  motion  fails  to  point  out  the  ob- 
jectionable language. 

Where  the  facts  in  a  cause  have  been  settled  and  the  statement 
filed  in  the  supreme  court,  the  court  has  jurisdiction  to  grant  leave 
to  the  appellant  to  have  the  transcript  returned  to  the  lower  court 
in  order  that  the  proper  certificate  may  be  attached,  and  notice  to 
the  respondent  of  the  time  and  place  of  making  such  second  certifi- 
cate is  unnecessary. 

A  notice  of  the  time  and  place  of  settling  a  statement  of  facts, 
which  designates  the  place  as  the  "court  house, ^'  is  sufficiently  defi- 
nite, although  the  said  court  house  contains  several  offices  wherein 
the  several  judges  of  the  court  transact  business. 

The  failure  to  file  a  motion  for  a  new  trial  within  the  time  al- 
lowed by  law  will  not  defeat  an  appeal;  nor  is  it  necessary  that  a 
statement  of  facts  be  prepared  for  use  on  the  hearing  of  a  motion 
for  a  new  trial. 

Notice  of  appeal  may  be  given  subsequent  to  the  settlement  of  a 
statement  of  facts. 
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A  vendor,  representing  himself  as  a  single  man,  had  conveyed  to 
plaintiffs  certain  real  estate  upon  which  there  were  two  mortgages 
which  plaintiffs  agreed  to  pay  as  part  of  the  purchase  price.  Subse- 
quently a  certain  portion  of  the  land  was  reconveyed  to  the  vendor. 
The  plaintiffs  paid  off  said  mortgages  and  had  same  assigned  to 
them.  Afterwards,  in  an  action  for  the  purchase  price,  the  vendor 
recovered  judgment  against  plaintiffs.  About  this  time  the  wife  of 
the  vendor,  who  had  been  living  apart  from  him  in  Pennsylvania 
for  a  number  of  years,  appeared  and  claimed,  a  community  interest 
in  the  lands  purchased  by  plaintiffs  from  her  husband,  whereupon 
plaintiffs  brought  an  action  against  the  vendor  and  his  wife  to  quiet 
title.  Beld,  That  the  action  could  not  be  maintained,  on  the  ground 
that  plaintiffs  had  at  no  time  offered  to  pay  the  balance  of  purchase 
price  of  said  land  and  to  satisfy  the  mortgage  debts  thereon  assumed 
by  them. 

Appeal  from  Superior  Courts  Pierce  County. 

Taylor^  McKay  <&  Garretson^  T.  W.  Uarrmumd^  and  Leroy 
A,  Palmer^  for  appellants. 

ThoDxaa  Carroll^  and  Yan  Fossen  <&  Rarnage^  for  respond- 
ents. 

The  opinion  of  the  court  was  delivered  by 

Scott,  J. — The  respondents  made  several  motions  in 
this  cause  which  were  decided  adversely  to  them  at  the 
time  of  the  hearing.  The  first  motion  was  to  strike  the 
brief  of  the  appellants,  and  to  aflSrm  the  judgment,  for  the 
.  i*eason  that  said  brief  contained  references  to  the  judge  who 
tried  the  cause  in  grossly  improper  language.  This  motion 
was  denied  on  the  ground  that  respondents'  brief  did  not 
point  out  the  objectionable  language  in  question. 

The  second  motion  was  to  strike  the  statement  of  f act« 
on  the  ground  that  the  certificate  of  the  trial  judge  to  the 
statement  was  not  in  accordance  with  law,  in  that  it  does 
not  certify  that  the  statement  contains  all  the  material  facts 
in  said  cause.  It  appears  that  when  the  transcript  in  this 
cause  first  came  to  this  court  the  certificate  was  defective, 
and  appellant  asked  and  obtained  leave  of  the  court  to 
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have  the  transcript  returned  to  the  lower  court  in  order 
that  the  proper  certificate  might  be  made.  Whereupon 
the  judge  of  the  superior  court  who  tried  the  cause,  certi- 
fied that  such  statement  contained  all  the  material  facts. 
Respondent  urges  that  this  court  had  no  jurisdiction  to 
make  said  order,  and  he  further  objects  to  the  second 
certificate  on  the  ground  that  the  same  was  signed  by  the 
judge  without  any  notice  having  been  given  to  the  respond- 
ents thereof.  We  are  of  the  opinion  that  the  court  had 
jurisdiction  to  make  the  order,  and  that  it  was  not  neces- 
sary that  notice  should  have  been  served  upon  the  respond- 
ents of  the  time  and  place  of  making  said  second  certificate. 
The  facts  in  the  cause  had  previously  been  settled, 

A  further  reason  for  the  striking  of  this  statement  is 
presented  to  the  effect  that  the  notice  given  of  the  time  and 
place  of  settling  the  statement  of  facts  was  insufficient,  in 
that  it  did  not  specify  the  place  where  the  same  was  to  be 
settled  with  sufficient  particularity.  The  place  mentioned 
was  designated  as  the  court  house,  and  the  respondents 
urge  that  this  was  too  general;  that  said  court  house  con- 
tained various  offices  wherein  the  several  judges  of  the 
court  transacted  business.  We  think  the  designation  was 
sufficient,  because  it  would  be  understood  as  referring  to 
the  judge  who  tried  the  cause,  and  there  should  have  been 
no  difficulty  in  ascertaining  at  what  particular  place  or 
room  in  the  building  the  matter  would  come  up  before  him 
for  consideration,  and  it  does  not  appear  that  in  fact  there 
was  any  difficulty  in  this  respect. 

Other  grounds  for  striking  the  statement  are  stated  in 
this  motion,  but  the  same  were  not  argued  in  respondents' 
brief,  and  for  that  reason  will  not  be  discussed  here. 

Respondents  also  move  to  dismiss  the  appeal  for  the  fol- 
lowing reasons:  ( 1 )  The  motion  for  new  trial  was  not  filed 
within  the  time  allowed  by  law.     ( 2 )  That  upon  the  hear- 

26—5  WASH. 
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ing  of  the. motion  no  statement  of  facts  was  prepared  or 
used.  ( 3 )  That  the  action  of  the  court  in  denying  the  mo- 
tion is  not  assigned  as  error.  (4)  That  no  notice  of  appeal 
had  been  given  at  the  time  of  the  settlement  of  the  state- 
ment of  facts.  ( 5 )  That  the  statement,  as  presented  to  the 
judge,  was  not  complete  and  ready  for  signing  when  pre- 
sented. (6)  That  the  original  notice  of  appeal  was  not 
returned  and  filed  with  the  clerk  of  the  superior  court  im- 
mediately after  the  same  had  been  served  upon  the  respond- 
ents. 

As  to  these  matters  the  appeal  could  have  been  taken  in 
this  cause  without  making  any  motion  for  a  new  trial. 
And  it  is  not  necessary  under  our  practice  to  prepare  a 
statement  of  facts  for  use  on  the  hearing  of  such  a  motion. 
A  statement  may  be  settled  in  advance  of  the  giving  of 
notice  of  appeal.  The  time  allowed  for  the  settlement  of 
the  statement  is  much  less  than  that  within  which  the  no- 
tice of  appeal  can  be  given,  and  the  notice  of  appeal  may 
be  subsequent  to  the  settlement  of  the  statement.  It  ap- 
pears that  in  the  preparation  of  the  statement  appellant 
acted  in  good  faith,  and  that  the  same  was  substantially 
complete  when  presented.  The  filing  of  the  notice  of  ap- 
peal within  one  day  after  the  service  was  sufficient. 

ON    THE    MERITS. 

The  appellants,  Charles  Miller  and  Elizabeth  Miller,  were 
husband  and  wife,  having  intermarried  in  the  year  1868, 
in  the  State  of  Pennsylvania,  where  they  resided  until  the 
year  1877,  at  which  time  they  separated,  said  Elizabeth 
Miller  remaining  in  the  State  of  Pennsylvania  and  he  mov- 
ing westward  to  the  State  of  California,  and  subsequently 
to  the  Territory  of  Washington.  Miller  purchased  the 
lands  in  question  in  the  year  1884,  and  in  the  year  1888 
he  executed  a  deed  thei-eof  to  the  plaintiffs,  who  had  no 
knowledge  that  he  was  a  married  man,  or  of  the  existence 
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of  Elizabeth  Miller,  Miller  having  represented  himself  to 
them  as  a  single  man.  Subsequently  to  said  purported 
conveyance,  Elizabeth  Miller,  who  theretofore  had  con- 
tinued to  reside  in  the  State  of  Pennsylvania,  separate  and 
apart  from  her  husband,  laid  claim  to  a  community  inter- 
est in  said  lands  as  Miller's  wife.  Whereupon  the  plaintiffs 
brought  this  action  to  quiet  title.  Judgment  was  rendered 
in  their  favor  and  defendants  appealed.  As  one  of  the 
grounds  of  error  alleged  disposes  of  the  cause,  it  is  the  only 
one  which  will  be  discussed. 

At  the  time  of  the  purported  conveyance  of  the  land  bj'' 
Miller  to  the  plaintiffs,  there  were  two  mortgages  thereon 
given  to  secure  the  payment  of  two  notes  of  five  hundred 
dollars  each,  executed  by  Miller  to  the  mortgagees.     The 
plaintiffs  agreed  to  pay  these  mortgage  debts  as  a  portion 
of  the  purchase  price  of  said  premises.     The  purchase  price 
agreed  upon,  and  which  plaintiffs  were  to  pay  to  Miller, 
was  the  sum  of  four  thousand  dollars.     A  few  days  after  the 
purported  conveyance  they  reconveyed  to  Miller  a  portion 
of  the  land  for  the  agreed  sum  of  fourteen  hundred  dollars, 
which  was  deducted  from  the  consideration  of  four  thou- 
sand dollars.     Subsequently  Miller  instituted  suit  against 
the  plaintiffs  to  recover  the  balance  of  the  purchase  price 
then  due  him  for  said  lands,  and  he  obtained  a  judgment 
thereon  for  over  twelve  hundred  dollars.     In  their  com- 
plaint the  plaintiffs  alleged  that  they  had  paid  the  consider- 
ation price  for  said  premises,  and  had  paid  said  mortgages. 
This  was  denied  by  the  defendants,  and  the  proof  showed 
that  the  judgment  obtained  by  Miller  against  the  plaintiffs 
had  never  been  satisfied,  and  it  fui-ther  showed  that  the 
notes  secured  by  the  mortgages  as  aforesaid  had  been  pur- 
chased by  the  plaintiffs,  and  that  the  mortgages  had  been 
assigned  to  them,  and  that  said  mortgage  debts  were  still 
outstanding  as  against  Miller.   These  mortgages  so  assigned 
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to  plaintiffs,  in  addition  to  the  land  still  held  b}'^  them,  also 
covered  that  portion  of  the  premises  which  they  had  re- 
conveyed  to  Miller  as  aforesaid.  These  facts  appeared 
upon  cross  examination  of  the  plaintiffs.  The  appellants 
insist  that  the  plaintiffs  could  not  come  into  a  court  of 
equity  and  ask  the  court  to  quiet  their  title  to  the  lands 
under  the  circumstances.  That  they  must  have  first  offered 
to  do  equity  themselves  by  offering  to  pay  the  purchase 
price  yet  due,  including  the  mortgage  debts  as  aforesaid. 
The  respondents  contend  that  although  judgment  had  been 
recovered  against  them  by  Miller  for  a  portion  of  said  pur- 
chase price — the  part  remaining  unpaid  excepting  the 
mortgage  debts;  that  they  did  not  owe  the  same,  and  were 
expecting  to  still  further  contest  it,  and  to  appeal  from 
said  judgment,  when  Elizabeth  Miller  appeared  on  the 
scene,  and  for  some  i-eason  they  did  not  prosecute  that  ap- 
peal. However  this  may  be,  their  indebtedness  for  the 
said  portion  of  the  purchase  price  was  concluded  by  this 
judgment,  and  they  are  in  no  position  to  question  the  va- 
lidity thereof,  and,  they  not  having  at  any  time  offei-ed  to 
pay  the  balance  of  said  purchase  price,  and  to  satisfy  said 
mortgage  debts,  the  judgment  rendered  in  their  favor  in 
the  court  below  must  be  reversed,  and  the  cause  is  re- 
manded with  instructions  to  the  lower  court  to  dismiss  it 

Anders,  C.  J.,  and  Hoyt,  Dunbar  and   Stiles,  JJ., 
concur. 
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[  No.  712.    Decided  December  17, 1892.] 

OscAK  NuHN  AND  Grattan  H.  Wheeler,  Respondents^ 
V.  Charles  Miller  et  al. ,  Appellants. 

COMMUNITY   PROPERTY  —  CONVEYANCE   BY  HrSBAND  —  ESTOPPEL 

OF  WIFE. 

Where  a  wife,  residing  in  a  distant  state,  has  parted  from  her 
husband  and  has  treated  such  separation  as  final,  permitting  him 
to  go  where  he  pleased  and  do  what  he  liked,  without  any  effort  to 
follow  him,  during  which  separation  he  has  held  himself  out  to  be  a 
single  man,  and  has  acquired  and  conveyed  lands  as  an  unmarried 
man.  the  wife  is  estopped  from  claiming  a  community  interest  in 
such  lauds  as  against  an  innocent  purchaser. 

Appeal  from  Superior  Courts  Pierce  County. 

Taylor  cfe  McKay^  and  T.  W.  Hammond^  for  appellants. 
Van  Fossen  tfe  Ramage^  for  i*cspondents. 

The  opinion  of  the  court  was  delivered  by 

Scott,  J. — This  was  an  action  brought  to  quiet  title  to 
certain  lands  in  Pierce  county.  The  defendant  Charles 
Miller  had  executed  a  deed  some  years  before  purporting 
to  convey  said  lands  to  certain  parties,  and  the  same  were 
deeded  by  them  to  other  grantees,  and  finally  to  the  plaint- 
iffs. Miller  had  represented  himself  as  a  single  man  at  the 
time  he  executed  the  deed,  but  the  defendant  Elizabeth 
Miller  subsequently  appeared,  claiming  to  be  his  wife,  and 
that  the  lands  were  community  lands,  and  that  she  had  a 
community  interest  therein.  Whereupon  the  plaintiffs 
brought  this  action. 

The  defendant  Charles  Miller  originally  lived  at  Harris- 
burg,  Pennsylvania,  at  which  place,  in  the  year  1858,  he 
was  married  to  the  defendant  Elizabeth  Miller.  He  was 
known  there  by  the  name  of  Conrad  Miller,  his  name 
beincr  Charles  Conrad  Miller.      Six  children  were   born 
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to  them,  all  of  ivhom  were  living  at  the  time  of  the 
trial.  From  Harrisburg,  Miller  and  his  family  moved 
to  Pittsburg  in  January,  1873.  In  the  spring  of  1874, 
Elizabeth  Miller  took  their  children  and  returned  to  Harris- 
burg,  Miller  continuing  to  reside  at  Pittsburg  until  some 
time  during  1877,  when  he  removed  to  California,  and  re- 
mained there  until  1879,  when  he  moved  to  Oregon,  and 
from  there  to  Washington  Territory,  and  he  has  resided 
here  since  the  spring  of  1880.  The  facts  concerning  the 
separation  of  the  defendants  Charles  and  Elizabeth  Miller, 
or  what  facts  led  up  to  it,  do  not  fully  appear  in  the  testi- 
mony. Miller  says  he  was  advised  by  a  physician  to  allow 
his  wife  to  return  to  Harrisburg,  because  she  was  home- 
sick, and  that  he  did  so  upion  that  account.  He  testified  that 
they  kept  up  their  relations  as  husband  and  wife  until 
1879,  although  he  had  removed  from  Pennsylvania  in  1877. 
When  asked  why  the  relations  ceased  at  that  time,  he  said 
he  had  been  informed  that  she  was  dead,  and  he  did  not 
know  differently  until  May,  1890,  when  he  learned  that  it 
was  her  mother  who  died.  It  seems  that  no  correspondence 
was  kept  up  between  the  parties,  and  there  is  every  indica- 
tion that  they  regarded  their  separation  as  a  permanent 
one. 

In  October,  1885,  Miller  was  married  in  this  territory 
to  one  Mary  Smith,  and  has  one  child  by  this  marriage. 
He  was  subsequently  divorced  from  this  woman,  in  the 
district  court  holding  terms  in  and  for  Pierce  county,  and 
in  February,  1888,  he  remarried  her.  She  died  prior  to 
the  commencement  of  this  action. 

When  Miller  left  Pennsylvania  for  the  State  of  Califor- 
nia he  took  twenty-seven  thousand  dollars  in  money  with 
him.  He  lost  thirteen  thousand  dollars  in  California,  and 
met  with  some  losses  thereafter.  And  it  appears  by  bis 
own  testimony  that  none  of  this  twenty-seven  thousand 
dollars  was  invested  in  this  land,  but  that  he  purchased  the 
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same  with  money  he  earned  after  coming  to  Washington 
Territory. 

The  circumstances  connected  with  this  case  are  somewhat 
i-emarkable.  They  are  highly  inconsistent  with  the  claims 
of  defendants  at  this  time,  that  they  never  intended  to 
abandon  each  other,  but  considered  themselves  husband 
and  wife.  Elizabeth  always,  and  he,  until  he  learned  of 
her  death,  as  he  supposed,  in  1879.  There  is  nothing  to 
.  show  that  Miller  ever  had  any  word  from  his  wife  or  family 
after  he  left  Pennsylvania,  until  some  years  after  he  had 
sold  the  lands  in  question,  at  which  time  he  says  he 
requested  some  person  to  make  inquiries  in  the  vicinity 
where  they  had  previously  resided.  Upon  such  inquiries 
being  made,  he  learned  that  she  was  still  living.  It  does 
not  appear  that  any  attempt  was  made  by  either  of  the 
parties  to  keep  any  track  of  each  other,  or  to  know  any- 
thing of  each  other's  subsequent  life  or  existence,  and  in 
spite  of  every  attempt  now  to  make  it  appear  that  their 
separation  was  a  harmonious  one,  with  the  intention  of  re- 
uniting, the  fact  still  stands  prominently  before  us  that  they 
regarded  their  separation  as  final. 

It  seems  that  his  son,  Charles  A.  Miller,  informed  his 
mother,  Elizabeth,  of  the  sale  of  this  land  in  the  fall  of 
1890,  whereupon  she  stated  that  she  would  claim  an  inter- 
est in  it  if  she  could  do  so,  and  from  this  time  dates  their 
subsequent  communication  with  each  other. 

The  law  would  be  very  faulty  indeed  if,  under  the  facts 
of  this  case,  a  claim  of  this  kind  could  be  set  up  and  made 
to  prevail  against  innocent  purchasers,  and  the  plaintiffs  in 
this  action  stand  in  that  position.  Xo  neglect,  or  bad 
faith,  can  be  imputed  to  them.  They  had  every  reason  to 
believe  that  Miller  was  a  single  man  at  the  time  the  convey- 
ance was  made,  and  had  no  knowledge  whatever  of  the  ex- 
istence of  Elizabeth  Miller,  or  of  his  having  been  married 
to  her. 
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Certainly  the  statutes  relating  to  the  disposal  of  com 
munity  lands,  and  the  community  property  laws,  were  not 
intended  to  protect  or  aid  the  members  of  the  community 
in  any  transaction  of  this  kind,  or  to  place  them  in  a  posi- 
tion to  defraud  innocent  purchasers. 

I  endorse  the  views  expressed  by  Hoyt,  J. ,  in  his  con- 
curring opinion  in  Sadler  v.  Niesz^  ante^  p.  182,  in  this 
particular,  and  in  this  case  it  should  be  held  that  the  com- 
munity relationship  between  these  paities  was  not  in  ex- 
istence us  to  third  persons  acting  in  good  faith  at  the  time 
Miller  came  to  Washington  Territory,  and  that  it  was  never 
subsequently  in  force  prior  to  the  conveyance  of  the  land 
to  these  plaintiffs.  Here  the  husband  and  wife  had  sepa- 
rated, and  the  community  relationship,  if  it  could  be  held 
to  have  ever  existed,  had  become  abrogated  or  suspended 
by  their  own  voluntary  acts.  The  conduct  of  Elizabeth 
in  separating  from  her  husband,  and  remaining  separated 
from  him  as  she  did,  without  any  effort  or  desire  appar- 
ently to  assert  any  of  her  marital  rights,  thus  placing  him 
in  a  position  whei*e  he  could  palm  himself  off  as  a  single 
man,  should  be  held  as  in  effect  saying  to  other  people 
having  no  knowledge  of  the  facts,  that  they  might  deal 
with  him  as  a  single  man. 

Under  such  circumstances,  and  in  accordance  with  equi- 
table principles,  she  is  estopped  from  now  asserting  any 
claim«i  to  the  land  in  question  as  against  these  plaintiffs. 

The  decree  of  the  court  below  is  affirmed. 

Anders,  C.  J.,  and  Hoyt,  J.,  concur. 

Stiles,  J. — I  concur  for  the  reasons  given  in  Sadler  i\ 

Niesz, 

Dunbar,  J. — Having  wantonly  abrogated  the  marriage 
relation,  I  think  the  wife  should  be  estopped  from  claiming 
against  those  who  were  led  by  her  own  acts  to  deal  with 
her  husband  as  a  single  man.  I,  therefore,  concur  in  the 
result. 
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ON    RE-HEARING. 

Scott,  J. — This  case  was  formerly  before  this  court,  and 
a  decision  was  rendered  affirming  the  decree  of  the  lower 
court.  A  petition  for  a  re-hearing  was  filed  as  to  one  of 
the  minor  questions  raised  by  the  appellants.  It  was  con- 
tended that  there  had  been  no  cause  of  action  established 
against  the  defendant  Edward  W.  Taylor,  and  that  said 
cause  should  have  been  dismissed  as  to  him,  which  the 
lower  court  refused  to  do.  A  re-hearing  was  granted,  and 
upon  further  argument  of  the  cause  it  is  conceded  by  the 
respondents  that  such  action  should  have  been  dismissed 
as  to  such  defendant.  Consequently  the  decision  hereto- 
fore rendered  by  this  court  will  be  modified  to  the  extent 
of  directinor  a  dismissal  of  said  action  as  aofainst  the  de- 
fendant  Edward  W.  Taylor,  but  in  all  other  respects  such 
judgment  is  affirmed,  and  allowed  to  stand  as  previously 
directed. 

Dunbar,  C.  J.,  and  Hoyt,  Anders  and  Stiles,  JJ., 
concur. 


[  No.  986.    Decided  December  19, 1892.] 

A.  McKenzie-  and  Patrick  Gibbons,  Rep<mdenU^  v. 
Oregon  Improvement  Company,  Appella7it, 

TRIAL  — ADMISSION    OF    TESTIMONY  —  NEGOTIABLE    INSTRr.MENTS — 
WANT  OF  CONSIDERATION  —  BURDEN   OF   PROOF. 

Error  in  refusing  to  admit  testimony  is  cured  by  its  admission 
later  on,  even  though  such  a  course  may  prevent  a  party's  present- 
ing his  evidence  to  the  jury  in  a  systematic  manner. 

In  an  action  upon  a  draft  executed  by  defendant  to  plaintiffs  in 
settlement  of  an  account  for  the  construction  of  certain  embank- 
ments, to  which  defendants  interposed  the  defense  that,  at  the  time 
of  its  acceptance  defendant  was  ignorant  of  the  fact  that  a  large 
quantity  of  perishable  material  had  been  used  in  such  embank- 
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ments  and  estimated  as  earth,  and  that  there  was  in  consequence 
no  consideration  for  the  draft,  the  burden  of  proof  is  upon  defend- 
ant to  establish  want  of  consideration  by  a  preponderance  of  the 
testimony. 

Appeal  from  Superior  Courts  King  County. 

Andrew  F,  Burleigh^  for  appellant. 
Stratton^  Leiola  da  Gilman^  for  respondents. 

The  opinion  of  the  court  was  delivered  by 

Dunbar,  J. — The  respondents  were  railroad  contractors 
and  builders,  and  in  May,  1890,  entered  into  a  contract 
with  the  Seattle  &  Northern  Railway  Company  for  clear- 
ing and  grading  a  certain  number  of  miles  of  roadbed  and 
laying  a  certain  number  of  miles  of  track.  After  the  com- 
pletion of  the  work  contracted  for,  a  settlement  was  made, 
and  a  balance  of  account  struck  between  the  parties,  by 
which  it  appeared  that  over  forty  thousand  dollars  was  due 
the  respondents.  The  Oregon  Improvement  Company,  as 
the  financial  agent  of  the  Seattle  &  Northern  Railway  Com- 
pany in  the  settlement  of  said  balance,  gave  to  respond- 
ents a  check  for  ^10,135,  and  drafts  payable  in  thirty, 
sixty  and  ninety  days,  respectively,  in  which  series  the 
draft  sued  upon  in  this  case  was  the  last.  The  face  value 
of  this  draft  was  §10,175,  and  was  drawn  by  the  IocaI 
ti'easurer  of  the  Orejron  Improvement  Company  upon  the 
president  of  the  company  at  New  York,  and  duly  accepted 
by  said  president.  The  check  and  the  first  two  drafts  were 
paid  in  due  course.  Payment  of  the  last  draft  was  re- 
fused, appellant  claiming  that  before  the  draft  sued  upon 
had  become  due  and  payable,  certain  facts  had  come  to 
light  and  various  discoveries  had  been  made  concerning 
the  work  done  by  the  respondents,  which  led  the  agents  of 
the  appellant  to  believe  that  they  had  been  deceived  con- 
cerning said  work,  and  that  the  respondents  had  already 
been  paid  more  than  the  value  of  the  work  performed  Hy 
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them,  and  appellant  thereupon  refused  to  pay  the  said  draft 
when  presented  for  payment.  Thereupon  the  respondents 
brought  suit  to  recover  the  face  value  of  the  said  draft,  to- 
gether with  interest  thereon  from  the  time  it  became  due. 
The  appellent  admitted  the  execution  of  the  draft,  but 
pleaded  want  of  consideration  for  the  reasons  above  stated. 
Upon  the  issues  thus  made  a  trial  was  had,  which  resulted 
in  a  verdict  and  judgment  for  respondents,  from  which 
judgment  an  appeal  is  taken  to  this  court. 

The  first  contention  of  the  appellant  is,  that  the  court  erred 
in  refusing  to  allow  it  to  prove  that  in  the  embankments, 
called  for  by  the  contract,  a  large  quantity  of  perishable 
material  was  used;  that  the  amount  of  that  perishable  ma- 
terial, at  the  measurement  and  at  the  price  provided  for  in 
the  contract,  exceeded  the  amount  of  the  draft,  and  that 
plaintiffs  were  not  entitled  to  receive  in  consideration  of 
such  embankments  any  portion  of  the  money  covered  by 
this  draft,  because  of  the  including  within  the  estimates 
the  perishable  material  which  was  estimated  as  earth. 

This  character  of  testimony  was  first  rejected  by  the 
court;  whether  properly  or  not,  under  the  pleadings,  it  is 
not  necessary  to  determine,  because  later  on  the  court  ad- 
mitted the  testimony.  It  is  claimed  by  appellant  that  this 
course  of  the  court  threw  its  case  into  confusion,  and  pre- 
vented it  from  presenting  its  evidence  to  the  jury  in  a  sys- 
tematic manner,  and  that  it  was  thereby  prejudiced.  But 
we  think  no  error  can  be  predicated  upon  the  action  of 
the  court  in  this  respect.  It  may  be  more  convenient  for 
counsel  to  present  their  evidence  in  a  particular  manner,  but 
certainly  the  main  object  of  a  trial  is  to  present  the  testi- 
mony to  the  jury — the  order  of  time  in  which  it  is  pre- 
sented cannot  be  material.  In  this  case  a  perusal  of  the 
record  shows  that  almost  every  conceivable  question  con- 
cerning the  character  of  the  work  done  by  respondents  was 
gone  into,  as  well  regarding  the  quantity  as  the  quality  of 
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the  work;  every  miDutia  and  every  test  was  submitted  to 
the  jury;  page  after  page  of  testimony  was  taken  tending 
to  show  that  the  embankments  were  made  of  logs  and  other 
perishable  material,  contrary  to  the  terms  of  the  contract. 
All  this  testimony  went  to  the  jury,  and  there  can  be  no 
presumption  that  the  jury  is  so  incompetent  that  it  cannot 
understand  or  properly  weigh  testimony  without  it  is  pi-e- 
sented  to  it  in  regular  order  so  far  as  time  is  concerned. 

The  main  contention  of  the  appellant,  however,  is  that 
the  court  erred  in  instructing  the  jury  that  the  burden  of 
proof  was  upon  the  defendant  to  establish  the  want  of  con- 
sideration for  the  draft.  That  portion  of  the  instruction 
objected  to  is  as  follows: 

^'If  the  said  defendant  has  not  satisfied  you  by  a  pre- 
ponderance of  the  evidence  that  there  was  fraud  or  mistake 
existing  at  the  time  of  said  statement  of  account,  which 
fact  it  did  not  know,  and  has  not  proven  by  a  preponder- 
ance of  the  evidence  that  there  was  no  consideration  for  the 
said  draft,  or  any  part  thereof,  you  must  find  a  verdict  for 
the  plaintiff. " 

The  appellant  contends  that  the  law  applicable  to  the 
collection  of  promissory  notes  where  want  of  consideration 
is  pleaded  is  applicable  to  this  case;  and  for  the  purposes 
of  this  case  we  will  consider  it  from  that  standpoint.  It 
is  conceded  by  the  appellant  that  by  reason  of  the  credit 
given  to  commercial  paper,  that  a  note  or  draft  itself  im- 
ports a  consideration,  and  that  a  plaintiff  upon  a  presenta- 
tion of  a  note  has  made  out  di  prima  facie  QSiS/Q  upon  which 
he  could  take  judgment  in  the  absence  of  proof  of  want  of 
consideration  by  the  defendant.  But  it  is  insisted  that 
when  evidence  is  offered  to  rebut  the  presumption  of  con- 
sideration, that  the  burden  devolves  upon  the  plaintiff  to 
establish  the  consideration  by  a  preponderance  of  all  the 
testimony. 

The  leading  case  sustaining  this  view,  which  we  will,  for 
convenience,  denominate  as  the  Massachusetts  rule,  is  Poiry- 
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en  t?.  Russell^  13  Pick.  69.  But  a  distinction  is  sought  to  be 
established  in  that  case  to  the  effect  that  when  the  party  seek- 
ing to  avoid  the  prima  facie  case,  instead  of  producing  proof 
which  would  go  to  negative  the  same  proposition  of  fact, 
proposes  to  show  another  and  distinct  proposition  which 
avoids  the  effect  of  it,  then  the  burden  of  proof  shifts  and 
rests  upon  the  party  proposing  to  show  the  latter  fact. 
And  appellant  insists  that  the  failure  to  appreciate  these 
distinctions,  and  the  further  distinction  between  want  of 
consideration  and  failure  of  consideration,  has  caused  the 
conflict  of  authority  on  this  question.  There  is  probably 
some  truth  in  this  statement,  for  it  seems  to  us  that  they 
are  impracticable  distinctions,  tending  to  confuse  rather 
than  enlighten,  and  that  no  good  reason  can  be  given  for 
their  observance.  If  want  of  consideration  is  an  affirma- 
tive defense,  it  should  be  an  affirmative  defense  all  the  time, 
no  matter  how  it  is  sought  to  be  established,  whether  by 
directly  showing  that  there  was  no  consideration,  or  by 
proof  of  some  independent  fact,  which  shows  that  there 
was  no  consideration.  The  ultimate  fact  to  show  in  both 
cases  is  that  there  was  no  consideration.  Under  the  mle 
sustaining  these  distinctions,  various  questions  will  arise  as 
to  what  are  independent  propositions;  for  instance,  in  this 
case,  a  question  might  reasonably  arise  whether  or  not  the 
failure  of  these  plaintiffs  to  perform  their  contract  according 
to  its  terms  was  an  independent  proposition,  the  establish- 
ment of  which  fact  would  rebut  the  presumption  of  con- 
sideration. It  is  a  mistake  of  fact  that  defendant  pleaded, 
and  it  bases  its  right  to  avoid  the  payment  of  the  draft  on 
the  fact  of  this  mistake. 

A  consideration  of  the  cases  which  indorse  the  doctrine 
of  Pmjoers  v.  Russdl^  Delano  v,  Bartlett^  6  Cush.  364,  Per- 
ley  V,  Perley,  144  Mass.  104  (10  N.  E.  Rep.  726),  and 
McMtistee  National  Bank  v.  Seymour^  64  Mich.  59  ( 31  N.  W. 
Rep.  140),  which  are  the  cases  generally  referred  to,  shows 
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that  they  are  not  uniform  on  this  subject,  or  on  the  question 
of  when  the  burden  of  proof  shifts.  Thus,  in  the  case  of 
Manistee  Xational  Bank  v.  Seymour^  supra^  a  case  largely 
quoted  from  by  appellant,  the  court,  after  announcing  the 
doctrine  of  P(noer%  v.  Russell^  sums  up  as  follows: 

*'When  evidence  is  introduced  which  rebuts  the  pre- 
sumption, it  disappears  as  evidence  in  the  case,  unless  upon 
consideration  of  the  whole  testimony  introduced  upon  both 
sides,  the  weight  of  the  evidence  is  equally  balanced.  Then 
the  presumption  arising  from  the  usual  course  of  business 
in  regard  to  commercial  paper  would  turn  the  scales  in 
plaintiff's  favor,  and  entitle  him  to  a  verdict."' 

This,  it  seems  to  us,  is  exactly  what  the  court  instructed 
the  jury  in  this  case.  A  great  deal  of  discussion  has  been 
indulged  in  as  to  the  meaning  of  the  terms  '' burden  of 
proof"  and  *' preponderance  of  testimony.''''  It  would 
seem  that  there  ought  not  to  be  any  misunderstanding  or 
confusion  in  the  use  of  these  tenns.  The  weight  or  pre- 
ponderance of  testimony  is  that  which  turns  the  scales 
which  before  its  introduction  were  equally  balanced.  It 
might  be  defined  as  the  excess  over  the  amount  of  testi- 
mony necessary  to  balance  the  scales;  and  when  we  say  the 
burden  of  proof  is  on  a  party,  we  mean  simply  that  he 
must  funiish  that  excess  befoi-e  he  is  entitled  to  a  verdict. 
So  that  when  the  Michigan  court  says  that  when  the  weight 
of  testimony  is  equally  balanced  that  the  presumption  aris- 
ing from  the  usual  course  of  business  would  turn  the  scale 
in  plaintiff's  favor  and  entitle  him  to  a  verdict,  it  said  in 
substance  what  the  court  in  this  case  said  when  it  told  the 
jury  that  if  the  want  of  consideration  was  not  proven  by  a 
preponderance  of  the  evidence,  they  must  find  for  the 
plaintiffs. 

In  Camphell  v.  McCormae^  90  N.  C.  491,  a  case  cited  by 
appellant,  after  deciding  very  briefly  that  the  burden  was 
upon  the  plaintiff  to  establish  the  consideration,  cites  ap- 
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provingly  Story  on  Promissory  Notes,  §  181,  where  that 
author  says: 

*' Between  the  original  parties,  and  a  fbrtiori  between 
others  who  by  endorsement  or  otherwise  become  hona  fide 
holders,  it  is  wholly  unnecessary  to  establish  that  a  promis- 
sory note  was  given  upon  a  consideration;  and  the  burden 
of  proof  rests  upon  the  party  to  establish  the  contrary,  and 
to  rebut  the  presumption  of  validity  and  value  which  the 
law  raises  for  the  support  and  protection  of  negotiable 
paper." 

It  seems  clear  to  us  that  if  the  burden  of  proof  rests 
upon  the  other  party  to  establish  the  contrary,  and  that 
there  is  no  distinction  between  the  original  parties  and 
third  persons,  it  necessarily  follows  that  the  party  plead- 
ing the  want  of  consideration  must  prove  it  by  a  prepon- 
derance of  testimony,  and  that  while  the  North  Carolina 
court  reasoned  admirably  its  conclusions  were  not  in  har- 
mony with  its  reasoning.  In  answer  to  the  proposition 
that  the  burden  of  proof  never  shifts,  but  is  on  the  plaint- 
iff all  the  time,  the  learned  court  might  have  added  the  re- 
maining portion  of  the  section  quoted  from  Story,  which  is 
as  follows: 

''Still,  however,  this  does  not  dispense,  as  we  shall  pres- 
ently see,  with  the  existence  of  an  actual,  valid  and  valuable 
consideration  to  support  the  note;  but  it  only  shifts  the 
harden  of  proof  from  the  plaintiff  to  the  defendant." 

"This  follows,"  says  Judge  Story,  ''from  the  rule  that 
the  burden  of  proof  is  shifted  by  rebuttable  presumptions 
of  law  and  by. presumptions  of  fact  that  establish  idi  prima 
fade  case;"  stahitur  prcemtmptioni  donee  probetur  in  con- 
tranum.  And  many  authorities  are  cited  to  sustain  the  text. 
Even  in  Massachusetts,  where  the  principle  announced  in 
Powers  V.  HiisseU  is  most  strictly  adhered  to,  confusion  has 
arisen,  and  conflictmg  decisions  have  been  made,  by  at- 
tempting to  maintain  these  subtle  distinctions.  Thus,  in 
Delano  v.  Bartlett^  supra^  the  court  tries  to  reconcile  its  de- 
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cision  with  the  decision  in  Jennison  v.  Stafford^  1  Cush. 
168,  where  it  is  held  that  where  a  want  of  consideration  is 
relied  on  in  defense  to  an  action  on  a  promissory  note,  and 
evidence  is  given  in  the  affirmative  and  on  the  other  side  in 
the  negative,  as  to  the  consideration,  the  burden  of  proof 
is  upon  the  defendant  to  satisfy  the  jury  upon  the  whole 
evidence  of  the  fact,  by  saying  that,  in  that  case,  ''the  de- 
fense was  not  an  original  want  of  consideration,  but  a  fail- 
ure of  consideration;  that  is,  to  avoid  the  prima  Jhcie  c&se 
of  the  plaintiff  made  by  producing  the  note,  the  defendant 
proposed  to  show  another  and  distinct  proposition." 

The  fact  is,  that  the  want  of  consideration  in  that  case 
was  no  more  based  on  an  independent  proposition  than  it  is 
in  the  case  at  bar,  but  the  defense  was  a  promise  to  forbear 
to  sue,  and  that  had  to  be  proven;  here  the  defense  is  non- 
performance of  a  prior  contract,  which  has  to  be  proven  in 
the  same  manner.  Continuing,  the  court,  in  Delano  v. 
Bartlett^  says: 

''There  is  a  sentence  in  this  opinion  (refemng  to  the 
Jennison  v.  Stafford  case)  which  may  be  misunderstood. 
The  judge,  in  delivering  the  opinion,  says:  'Such  a  note  is 
pi^sumed  to  be  founded  on  a  valid  and  sufficient  considera- 
tion, and  the  burden  of  proof  is  on  the  maker  to  establish 
the  contrary. '  This  must  be  understood  to  mean,  that  the 
burden  of  proof  is  on  the  maker  to  rebut  the  prima  faci^ 
case  made  by  producing  the  note,  otherwise  the  priina 
facie  evidence  will  be  conclusive. ' ' 

But  it  was  evidently  not  the  intention  of  the  court  in 
Jenniaon  v.  Stafford  to  give  any  such  a  limited  or  circum- 
scribed meaning  to  this  language,  for  it  cites,  in  support  of 
its  conclusion,  §  181  of  Story  on  Promissory  Notes,  before 
referred  to.  It  would  be  an  easy  matter  to  reconcile  cases 
if  it  could  be  effected  simply  by  asserting  that  the  court  did 
not  intend  to  say  what  it  did  say,  and  did  not  intend  to 
decide  what  it  did  decide. 

Burnham  v.  Allen^  1  Gra}^  496,  is  another  instance  of 
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the  confusion  arising  from  the  uncertainty  of  this  rule. 
There  Chief  Justice  Shaw,  who  also  wrote  the  opinion  in 
Powers  V,  RusaeiL^  finds  it  necessary  to  explain  the  words 
used  by  the  judge  below  as  follows: 

^' When  in  the  above  sentence  the  learned  judge  used  the 
phrase,  ^  unless  the  defendant  introduced  evidence, '  we  un- 
derstand him  to  mean,  as  above  stated,  that  after  the  pro- 
duction and  proof  of  the  signing  of  the  note,  and  after 
thus  establishing  a  prima  facie  case,  the  plaintiff  would  be 
entitled  to  a  verdict,  unless  the  defendant  could  show,  from 
the  whole  evidence,  want  or  failure  of  consideration,  or 
leave  the  proof  so  doubtful  as  to  enable  the  jury  to  say 
that  the  plaintiff  had  not  satisfactorily  proved  a  considera- 
tion." 

The  statement  that  the  plaintiff  would  be  entitled  to  a 
verdict  unless  the  defendant  should  show  from  the  whole 
evidence  want  or  failure  of  consideration,  certainly  casts 
the  burden  of  proof  upon  the  defendant  to  show  want  of 
consideration,  and  is  directly  opposed  to  the  doctrine  laid 
down  by  the  same  judge  in  Powers  v,  Russell^  viz.,  that  the 
defendant  is  entitled  to  a  verdict  unless  the  plaintiff  should 
show  a  consideration  from  the  whole  evidence. 

We  have  reviewed  these  cases  for  the  purpose  of  show- 
ing, as  we  before  mentioned,  that  this  is  an  uncertain  and 
unsatisfactory  rule,  tending  to  promote  confusion  and  mis- 
understanding, while  the  rule  that  the  burden  of  proof  is 
always  on  the  party  pleading  want  of  consideration,  and 
that  no  distinction  exists  between  want  of  consideration 
and  failure  of  consideration,  or  l)etween  want  of  considera- 
tion proven  directly,  or  by  the  establishment  of  an  inde- 
pendent proposition  by  way  of  avoidance  of  the  payment 
of  the  note,  is  more  direct,  certain  and  unequivocal,  and 
more  in  harmony  with  the  general  rules  of  pleading. 

The  general  rule  is,  that  he  who  pleads  an  affirmative 
proposition  must  establish  it  by  a  preponderance  of  testi- 
mony.   Was  want  of  consideration  in  this  case  an  affirma- 

27—5  WABB. 
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tive  defense  i  It  is  said  by  all  the  authorities  that  the  law 
imports  a  consideration  to  commercial  paper  of  this  char- 
acter, and  that  it  is  not  necessary  to  plead  the  consideration. 
On  the  pleadings  in  this  case,  the  execution  of  the  draft 
having  been  admitted,  the  plaintiffs  would  have  been  en- 
titled to  a  judgment;  that  judgment  could  only  be  obviated 
then  by  affirmative  proof  of  some  facts  constituting  a  de- 
fensev  This  is  the  view  taken  by  the  appellant,  for  he 
says  in  his  brief,  page  8,  in  discussing  the  first  proposi- 
tion, ^*The  defendant  had  pleaded  affirmatively  want  of 
consideration,  and  now  in  order  to  support  that  plea,  offered 
evidence  tending  to  show,"  etc.  Further,  we  think  the 
overwhelming  weight  of  authority  is  opposed  to  the  Massa- 
chusetts rule.  See  Story  on  Promissory  Notes,  §  181,  cited 
above. 

Whoever  desires  any  court  to  give'judgment  as  to  any 
legal  right  or  liability  dependent  upon  the  existence  or  non- 
existence of  facts  which  he  asserts,  or  denies  to  exist,  must 
prove  that  those  facts  do  or  do  not  exist.  Reynolds' 
Stephens  on  Evidence,  p.  140. 

Illustration:  It  appears  upon  the  pleading  that  A  is  in- 
dorsee of  a  bill  of  exchange;  the  presumption  is  that  the 
indorsement  was  for  value,  and  the  party  interested  in  de- 
nying this  must  prove  it. 

The  test  of  where  the  purden  of  proof  lies  is  thus  stated 
by  Starkie  on  Evidence,  page  686: 

"Who  would  fail  if  no  evidence  were  given?  must  be 
decided  by  the  answer  to  the  further  question,  Who  alleges 
and  is  bound  to  prove  the  affirmative  ?  .  .  .  Thus  the 
proof  of  an  allegation  of  deficiency  lies  on  the  party  who 
alleges  it,  although  it  imply  a  negative,  for  this  is  not  to 
prove  a  mere  negative,  but  to  prove  an  actual  relation  in 
point  of  magnitude  or  value." 

The  author  then  at  length  proceeds  to  show  that  by  al- 
leging affirmatively  is  to  be  understood:   "The  allegation  of 
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any  new  matter  or  relation,  the  truth  of  which  is  essential 
to  the  allegant's  case. ' ' 

If  a  party  would  avoid  the  eflPect  of  a  promise  made  by 
him  by  insisting  that  it  was  made  in  ignorance  of  material 
facts,  the  burden  of  proof  rests  upon  him  of  proving  that 
he  was  thus  ignorant.  Burton  v.  Blvn^  23  Vt.  161.  That 
is  what  the  appellant  is  asking  to  be  allowed  to  do  in  this 
case.  It  wants  to  avoid  the  payment  of  the  draft  by  prov- 
ing that  it  was  made  in  ignorance  of  the  fact  that  the  work 
was  not  done  according  to  contract. 

The  best  test  that  can  be  devised  for  ascertaining  on 
whom  the  burden  of  proof  lies  is,  first  to  consider  which 
party  would  succeed  if  no  evidence  were  given  on  either 
side,  and  secondly,  to  examine  what  would  be  the  effect  of 
striking  out  of  the  record  the  allegation  to  be  proved,  bear- 
ing in  mind  that  the  onus  must  lie  on  whichever  party  would 
fail  if  either  of  these  steps  were  pursued.  1  Taylor  on 
Evidence,  §  365.  In  the  case  at  bar,  according  to  all  the 
authorities,  plaintiffs  must  have  prevailed  if  no  testimony 
had  been  offered  on  the  question  of  non-consideration;  and 
it  is  also  universally  conceded  by  the  authorities  that  by 
reason  of  the  credit  given  to  commercial  paper,  and  the 
presumption  which  attaches,  that  when  it  is  legally  exe- 
cuted, it  is  executed  for  a  consideration,  the  defendant  must 
fail  if  there  is  no  allegation  of  non-consideration. 

''The  true  test  to  determine  where  is  the  burden  of  proof, 
is,  to  consider  which  party  would  be  entitled  to  the  verdict 
if  no  evidence  were  offered  on  either  side;  for  the  burden 
of  proof  lies  on  the  party  against  whom,  in  such  case,  the 
verdict  ought  to  be  given."  Veiths  v,  Hagge^  8  Iowa,  163. 

Mr.  Wharton,  in  his  work  on  Evidence,  during  an  ex- 
haustive examination  of  this  subject,  says,  in  §  357: 

**It  makes  no  difference,  therefore,  whether  the  actor  is 
plaintiff  or  defendant,  so  far  as  concerns* the  burden  of 
proof.    If  he  undertake  to  make  out  a  case,  whether  aflSrm- 
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ative  or  negative,  this  case  must  be  made  out  by  him,  or 
judgment  must  go  against  him.  Hence,  it  may  be  stated, 
as  a  test  admitting  of  universal  application,  that  whether 
the  proposition  be  affirmative  or  negative,  the  party  against 
whom  judgment  would  be  given,  as  to  a  particular  issue, 
supposing  no  proof  to  be  offered  on  either  side,  has  on  him, 
whether  he  be  plaintiff  or  defendant,  the  burden  of  proof, 
which  he  must  satisfactorily  sustain/' 

To  illustrate  the  text,  incidents  ai^  given  substantially 
like  the  case  at  bar. 

' '  It  is  observable  that  there  is  a  presumption  of  considera- 
tion in  favor  of  all  negotiable  instruments,  and  that  there- 
fore, it  is  not  necessary  in  the  first  instance  either  to  aver 
or  prove  actual  consideration,  the  burden  of  proof  being  on 
him  who  denies  it."    2  Am.  &  Eng.  Enc.  of  Law,  p.  372. 

The  text  is  fully  supported  by  the  citations,  and  if  it  be  true 
that  the  plaintiff  need  not  plead  consideration,  that  the  only 
way  that  want  of  consideration  can  be  made  an  issue  is  by 
the  averment  of  the  defendant,  it  is  plain  that  in  accord- 
ance with  all  general  rules  of  pleadings,  he  should  be  called 
upon  to  sustain  the  issue  he  has  made.  The  distinction 
sought  to  be  maintained  by  the  appellant  between  want  of 
consideration  and  failure  of  consideration  is  thus  tersely 
disposed  of  in  §  566,^Kandolph  on  Commercial  Paper: 

'^The  burden  of  proving  any  consideration,  so  far  as  it 
rests  upon  the  plaintiff  at  all,  is  fully  satisfied  by  proving 
the  instrument  itself.  The  burden  of  proof  of  want  of  con- 
sideration is  in  all  cases  upon  the  defendant  setting  it  up. 
In  like  manner,  the  burden  of  proving  failure  of  considera- 
tion is  upon  the  defendant." 

The  instructions  in  this  case  seem  to  have  implicitly  fol- 
lowed the  law  as  laid  down  in  Sackett's  Instructions  to 
Juries,  and  that  author  sweeps  aside  all  the  distinctions 
claimed  by  the  appellant  between  want  of  consideration 
and  failure  of  consideration,  and  proof  of  independent  facts, 
etc.,  where  he  says,  in  §  35,  p.  449: 
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*' And  the  burden  of  proving  any  defense  to  said  note  is 
upon  the  defendant,  and  unless  he  has  proved  his  alleged 
defense,  by  a  preponderance  of  evidence,  the  jury  should 
disregaixl  such  defense  in  amving  at  their  verdict/^ 

The  instruction  is  specific  with  regard  to  want  of  con- 
sideration.    Proceeding,  §36: 

'"The  jury  are  further  instructed,  that  the  law  implies 
that  every  promissory  note  that  is  made  and  delivered  was 
given  for  a  good  and  valuable  consideration;  and,  in  this 
case,  the  burden  is  on  the  defendant  to  prove,  by  a  prepon- 
derance of  the  evidence,  that  the  note  in  question  was  given 
without  consideration,  and  unless  he  has  done  this,  the  jury 
should  find  for  the  plaintiff."' 

And  so,  without  further  particularizing,  we  are  satisfied 
that  the  overwhelming  weight  of  authority,  as  well  as  the 
better  reasoning,  support  the  proposition  that  there  has 
been  no  misconception  of  the  meaning  of  the  term  *'  burden 
of  proof"  by  such  authors,  and  that  it  logically  follows 
that  he  who  raises  an  issue  in  a  case  must  establish  that 
issue  by  a  preponderance  of  testimony.  Es|)ecially  is  this 
true  where  such  issue  can  only  be  maintained  by  over- 
coming a  presumption  which  the  law  raises  againi^t  him. 

This  view  of  the  law  renders  unnecessary  a  decision  on 
a  motion  to  strike  the  statement  of  facts. 

For  the  reasons  given,  the  judgment  is  aflSrmed. 

Anders,  C.  J. ,  and  Scott,  Hoyt  and  Stiles,  JJ.  ,  con- 
cur. 
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C.  F.  Seal,  Respondents  v.  The  Puget  Sound  Loan  and 

Investment  Company,  Appellant. 

corporations  —  UN Al'THORIZED   ACTS   OF   OFFICERS  —  RATIFICA- 
TION—  PLEADING  AND   PROOF. 

Although  a  note  and  mortgage  may  have  been  executed  by  the 
president  and  secretary  of  a  corporation  without  authority  from  its 
board  of  trustees,  yet  the  corporation  will  be  estopped  from  deny- 
ing their  authority  where  it  appears  that  the  corporation  was  aware 
of  the  transaction  from  the  first  and  never  objected  or  sought  to  re- 
pudiate it;  that  at  regular  meetings  of  its  board  of  trustees  the  pay- 
ment of  the  note  and  mortgage  was  considered  and  discussed,  and 
in  fact  two  payments  made  thereon  out  of  the  corporate  funds;  and 
that  no  act  of  repudiation  was  undertaken  until  two  years  after  the 
execution  of  the  note  and  mortgage,  and  after  they  had  passed  into 
the  hands  of  innocent  purchasers. 

Under  an  allegation  in  a  complaint  for  foreclosure  of  a  mortgage 
of  due  authority  of  corporate  agents  to  execute  the  mortgage,  proof 
of  subsequent  ratification  is  admissible,  as  it  is  equivalent  to  an 
original  authority. 

Appeal  from  Superior  Courts  Jefferson  County. 

John  Trximhull^  for  appellant. 
Carroll  c&  Rohdc^  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

Dunbar,  J. — This  action  is  for  the  foreclosure  of  a  mort- 
gage on  certain  real  estate  in  which  appellant,  a  corporation, 
was  mortgagor.  The  mortgage  shows  on  its  face  that  it 
was  regularly  executed  by  proper  officers  of  the  corpora- 
tion. The  defense  sought  to  be  established  is,  that  the 
mortgage  was  executed  by  officers  of  the  corporation  with- 
out authority  from  such  corporation.  The  referee  before 
whom  the  testimony  was  taken  finds  as  a  question  of  fact 
that  the  note  and  mortgage  were  executed  and  delivered 
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by  the  president  and  secretary  without  being  previously 
authorized  by  the  board  of  trustees  so  to  do.  Whether, 
considering  all  the  testimony  and  exhibits  in  this  case,  we 
should  be  inclined  to  adopt  the  referee^s  finding  in  this  par- 
ticular is  not  necessary  now  to  determine,  for  there  is  no 
question  of  the  correctness  of  the  further  finding,  that  the 
action  of  the  president  and  secretary  was  afterwards  rati- 
fied by  the  corporation. 

This  mortgage  was  executed  July  1,  1889,  for  the  sum 
of  six  thousand  dollars.  It  was  an  instrument  that  the 
corporation  had  a  right  under  the  law  to  execute.  It  was 
prepared  by  the  attorney  of  the  corporation,  who  by  its  by- 
laws is  made  the  legal  adviser  of  the  company  and  board 
of  trustees,  and  who  is  required  by  the  by-laws  to  draw  all 
contracts  required,  and  to  examine  and  pass  upon  the  legal- 
ity and  sufficiency  of  all  instruments  submitted  by  the  board 
of  trustees,  or  its  officers.  The  testimony  shows  that  the 
corporation  was  aware  from  the  first  of  the  existence  of  this 
mortgage;  that  they  never  objected  to  it  or  sought  to  re- 
pudiate it  in  any  manner  whatever,  but  on  the  contrary  they 
endoi-sed  and  ratified  its  execution;  that  on  May  22, 1890, 
the  board  of  trustees  at  regular  meetings  considered  and 
discussed  this  note  and  mortgage,  and  instead  of  there  be- 
ing any  talk  of  repudiating  it,  they,  on  the  other  hand,  by  vir- 
tue of  a  motion  made  and  passed  by  the  board  of  trustees, 
appointed  a  committee  to  arrange  for  the  payment  of  the 
same;  and  that  on  the  12th  day  of  December,  1890,  the 
corporation  did  actually  make  a  payment  out  of  its  corpo- 
rate funds  on  the  note  secured  by  said  mortgage  of  four- 
teen hundred  dollars;  and  on  the  23d  day  of  March,  1891, 
made  another  payment  of  seven  hundred  dollars.  And  no 
act  looking  towards  the  repudiation  of  this  mortgage  was 
done  until  two  years  after  its  execution,  and  long  after  it 
had  passed  into  the  hands  of  innocent  purchasers. 
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The  testimony  shows  that  this  was  not  the  only  transac- 
tion of  this  kind  wherein  the  corporation  had  ratified  the 
actions  of  the  president  and  secretary,  and  accepted  their 
acts  as  binding  upon  it.  This  was  an  executed  contract, 
and  the  record  in  this  case  plainly  shows  such  a  state  of 
facts  as  under  all  the  authorities  would  be  held  to  be  a 
ratification  of  the  acts  of  its  officers,  and  the  corporation 
will,  therefore,  be  estopped  from  denying  the  authority  of 
its  agents. 

We  think  the  objection  is  not  well  taken,  that  proof  of 
ratification  could  not  be  admitted  under  the  allegations  of 
authority  in  the  complaint.  The  ratification  by  a  princi- 
pal of  an  unauthorized  act  by  an  agent  has  a  retroactive 
efficiency,  and  being  equivalent  to  an  original  authority,  an 
allegation  of  due  authority  is  sustained  by  proof  of  such 
ratification.  2  Estee  on  Pleadings,  g  1984;  Abbott's  Trial 
Ev.,  p.  32,  §  28.  And  even  if  it  were  not  authorized,  this 
is  an  equitable  action,  and  the  court  in  the  furtherance  of 
justice  will  consider  the  complaint  amended  to  correspond 
with  the  facts  proven,  when  it  can  he  rightfully  done,  as  in 
this  case.  We  believe  that  no  injustice  has  been  done  to 
the  defendant,  and  that  it  has  in  no  way  been  misled  by  the 
pleadings- 

The  judgment  is  affirmed. 

Anders,  C.  J.,  and  Scott,  Stiles  and  Hoyt,  JJ.,  con- 
cur. 
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The  State  of  Washington,  on  the  relation  of  P.  S.  Bat- 
terttbj/  et  aL ,  Appellants^  v.  The  Board  of  Tide  Land 
Appraisers  of  Whatcom  County,  Y,  N.  Barney,  B. 
W.  LoRiNG,  AND  J.  W.  Romaine,  Renpondentx, 

PUBLIC   LANDS— -donation  CLAIM  —  DESCRIPTION. 

Under  the  Oregon  donation  act  of  congress  a  donation  claimant 
was  entitled  to  have  the  exterior  boundary  lines  of  his  claim  run  to 
soit  himself  without  reference  to  section  lines;  and  when  the  exte- 
rior boundaries  of  such  claim  had  been  surveyed  and  approved  by 
the  proper  authority,  the  fact  that  a  reference  to  certain  sections  is 
made  in  the  patent  cannot  control  the  courses  and  distances  which 
had  been  established  for  the  express  purpose  of  furnishing  a  proper 
description  to  be  set  forth  in  such  patent. 

Ajrpealfrom  Superior  Courts  Whatcom  County. 

Bruce  <&  Brmnn^  for  appellants. 

Cole  cJ&  Itojnaine^  Black  cfe  Leaiidng^  and  Stratton^  Leici^* 
<&  Gilman^  for  respondents: 

The  true  inquiry  of  the  court  is:  What  land  was  in- 
tended to  l)e  described  I  What  land  was  in  fact  described? 
Where  were  the  lines  actually  run  upon  the  ground  by  the 
sorveyor?  2  Devlin,  Deeds,  §§  835,  836.  The  lines  actually 
run  and  monuments  erected  are  facts;  the  field  notes, 
courses,  distances,  quantity  and  patent  are  but  descriptions 
which  are  evidences  of  the  fact  and  serve  to  assist  in  ascer- 
taining the ^f act.  McCUntock  v.  Rogers,  II  III.  279;  Saw- 
yer v.  Co^,  63  111.  130;  Bauer  v.  Gottmanhuusen,  65  III.  49^; 
YanWyck  v,  Wright,  18  Wend.  157;  Mahon  v.  Richard^on^ 
50  Cal.  333;  Mclv&r's  Lessee  v.  Walker,  9  Cranch,  173. 

The  opinion  of  the  court  was  delivered  by 

Hoyt,  J.  —  It  is  conceded  by  appellant  that  if  the  calls 
in  the  patent  of  the  donation  claim  are  to  prevail,  this  case 
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comes  within  the  case  of  Scurry  v.  Jones:^  4  Wash.  468 
( 30  Pac.  Rep.  726 ),  and  that  under  the  rules  established 
by  the  decision  in  that  case  the  decision  of  the  court  below 
must  be  affirmed. 

It  is  contended  on  its  behalf,  however,  that  the  calls  in 
this  patent  cannot  prevail;  that  it  must  be  held  that  tney 
are  controlled  by  the  reference  in  said  patent  to  the  sections 
of  which  said  donation  claim  forms  a  part;  that  the  govern- 
ment survey  of  such  sections  and  the  plat  thereof  must  be 
considered  as  having  been  imported  into  the  description 
contained  in  the  patent;  and  that  since  by  said  patent  it  is 
stated  that  said  donation  claim  is  a  part  of  the  sections 
above  referred  to,  the  calls  of  the  patent  must  be  confined 
within  the  limits  of  such  sections,  and  that  the  lines  which 
would,  if  run  in  accordance  with  the  calls  of  the  patent, 
extend  beyond  the  exterior  lines  of  said  sections,  must  be 
by  such  reference  stopped  at  such  exterior  lines.  On  the 
other  hand,  it  is  contended  by  respondents  that  the  calls  of 
the  patent  are  not  at  all  controlled  by  the  reference  therein 
to  said  sections. 

The  general  rule  that  reference  to  a  plat  or  map  in  a  deed 
of  conveyance  makes  it  a  part  thereof  is  well  settled.  It 
is  also  well  settled  that  when  it  becomes  thus  incorporated 
into  the  deed,  all  of  the  lines  thereof  have  the  same  eflfect  as 
monuments,  in  controlling  the  courses  and  distances  therein 
set  out;  and  if  the  question  we  are  now  considering  comes 
within  this  rule,  the  contention  of  the  appellant  must  pre- 
vail. 

As  we  look  at  the  description  in  this  patent,  however, 
it  seems  to  us  to  be  clearly  distinguishable  from  those  to 
which  said  general  rule  applies.  It  is  true  that  it  is  stated 
therein  that  the  claim  is  a  part  of  certain  sections.  But 
when  we  look  at  the  nature  of  the  claim  and  of  the  methods 
by  which  the  calls  of  the  patent  have  been  determined^  it 
seems  to  us  that  such  bare  reference  can  have  no  such  force 
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as  to  make  the  lines  of  said  sections  control  the  description, 
when  the  same  conflict  with  the  courses  and  distances  set 
out  in  such  patent. 

The  lines  of  a  section  are  determined  from  a  survey 
thereof  made  and  approved  by  the  proper  authority. 
The  lines  of  these  donation  claims  are  also  established  by 
a  sui-vey  approved  by  the  same  authority.  To  hold  that 
the  lines  thus  approved  for  the  special  purpose  of  establish- 
ing the  courses  and  distances,  to  be  set  out  in  the  patent, 
should  be  controlled  by  those  established  by  like  authority 
for  the  more  general  purpose  of  showing  the  boundaries  of 
sections,  would  be  contrary  to  well  settled  rules  of  construc- 
tion. The  donation  claimant  was  entitled  to  have  the  ex- 
terior boundary  lines  of  his  patent  run  to  suit  himself, 
without  any  reference  whatever  to  section  lines;  and  when 
the  exterior  boundaries  of  such  claim  had  been  so  run  and 
approved  by  the  proper  authority,  the  fact  that  a  reference 
to  certain  sections  is  made  in  the  patent  cannot  control  the 
courses  and  distances  thus  established,  for  the  express  pur- 
pose of  furnishing  a  proper  description  to  be  set  forth  in  the 
patent. 

In  the  case  at  bar,  the  donation  claimant  was  entitled  to 
160  acres  of  land.  He  procured  a  survey  which  covered 
that  amount.  The  lines  run  were  such  as  he  had  a  right 
to  have  established,  and  it  cannot  be  held  that  by  the  state- 
ment in  the  patent,  by  the  officers  of  the  government,  that 
the  land  so  described  was  a  part  of  any  section,  he  could 
be  deprived  of  such  a  part  of  the  land  thus  described  as 
was  outside  of  the  exterior  boundaries  of  such  section.  In 
our  opinion  the  patent  must  be  construed  as  covering  that 
part  contained  within  the  calls  thereof  outside  of  the  sec- 
tion lines,  as  well  as  the  pail  within  such  sections. 

Several  other  questions  were  raised  by  the  respondents 
as  reasons  why  the  decision  of  the.  lower  court  should  be 
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affirmed,  but  the  conclusioD  to  which  we  have  arrived  a»  to 
this  vital  one  renders  it  unnecessary  for  us  to  decide  them. 
The  judgment  of  the  lower  court  must  be  affirmed. 

Anders,  C.  J.,  and  Dunbar,  Stiles  and  Scott,  JJ., 
concur. 

ON    PETITION   FOR   RE-HEARING. 

HoYT,  J. — If  the  vehement  assertions  contained  in  the 
petition  for  re-hearing  filed  in  this  cause  be  stricken  there- 
from, it  will  contain  nothing  additional  to  the  argument 
in  the  brief  upon  which  the  cause  was  decided.  And,  as 
we  are  satisfied  with  our  decision,  it  follows  that  the  peti- 
tion for  re-hearing  must  be  denied.  In  doing  so,  however, 
we  desire  to  sound  a  note  of  warning  for  the  benefit  of 
counsel  as  to  language  which  is  frequently  found  in  such 
petitions.  In  this  case,  counsel  make  use  of  the  following 
language: 

''The  rule  announced  by  this  court  in  its  opinion,  if  that 
opinion  is  permitted  to  stand,  strikes  at  the  heart  of  all 
authority,  overrules  all  principles  of  construction  and  es- 
tablishes an  arbitrary  system  that  can  neither  be  followed 
with  safety  nor  looked  to  with  confidence." 

Vehement  declarations  like  this  prove  nothing,  and  are 
so  far  out  of  place  in  a  communication  by  an  attorney  ad- 
dressed to  a  court  that  it  would  be  justified  in  striking  the 
paper,  in  which  they  were  contained,  from  the  files  without 
any  consideration  thereof  upon  the  merits.  And  even  a 
more  severe  penalty  might  well  be  imposed. 

Dunbar,  C.  J.,  and  Scott,  Stiles  and  Anders,  JJ., 
concur. 
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Richard  Winsor,  Appellant^  v.  Thomas  Johnson  et  aL^       ^J21i 

Respondents. 

LIEKS  ON  SAW  LOGS  —  ACTION  TO  ENFORCE  —  STIPULATION  FOR 

SALE  —  TRUST  —  EVIDENCE. 

Under  §§  1679, 1680,  Gen.  Stat.,  a  lien  upon  saw  logs  cannot  be  so 
extended  as  to  reach  the  lumber  manufactured  therefrom. 

In  an  action  by  the  holder  of  lien  claims  upon  saw  logs  to  en- 
force the  same  against  the  owner  and  another  lien  claimant,  a  stip- 
alation  was  entered  into  between  the  parties  providing  that  the 
logs  should  be  sold  by  a  special  receiver  and  the  proceeds  paid  into 
court  for  the  pro  rata  benefit  of  such  lien  claimants.  The  logs 
were  sold  and  notes  taken  therefor  in  the  name  of  the  judge  of  the 
superior  court,  but  instead  of  being  deposited  in  court,  were  held  by 
the  attorneys  of  the  defendant  lien  claimant  and  the  money  appro- 
priated to  the  latter's  use  when  paid.  Eeldy  That  the  defendant  lien 
claimant  could  not  attack  the  sufficiency  of  the  notices  of  lien  claims 
held  by  the  plaintiff.  Held,  also,  That  it  was  the  duty  of  the  court 
to  take  jurisdiction  of  the  proceeds  of  the  sale  of  the  logs  as  a  trust 
fund,  and  distribute  it  in  accordance  with  the  stipulation,  even  al- 
though some  of  the  parties  thereto  objected  to  such  a  course. 

The  refusal  of  the  court  to  allow  plaintiff  to  introduce  proof  of 
such  stipulation  is  error,  which  would  justify  a  reversal,  if  the  facts 
did  not  sufficiently  appear  in  the  record  to  allow  a  modification  of 
the  decree  in  this  court. 

Appeal  from  Superior  Courts  King  County, 

Winsor^  Farwell  cfe  Morris^  for  appellant. 

J.  H.  Cameron^  and  Charles  E.  Patterson^  for  respond- 
ent George  W.  Crane;  McClure  cfe  Wkeele7\  and  Thomas 
R,  Shepard^  for  respondent  Bank  of  North  Seattle. 

The  opinion  of  the  court  was  delivered  by 

HoYT,  J. — This  action  was  brought  by  the  plaintiff 
against  a  large  number  of  defendants  for  the  purpose  of 
foreclosing  certain  liens  which  had  been  theretofore  filed 
against  a  lot  of  saw  logs  and  a  quantity  of  lumber.     The 
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defendant  the  Bank  of  North  Seattle,  and  the  defendant 
Greorge  W.  Crane,  are  the  only  two  who  seem  to  have  so 
appeared  in  the  case  as  to  make  it  necessary  for  us  to  dis- 
cuss their  rights.  The  rights  of  these  two  are  somewhat 
different,  and  we  shall  to  a  certain  extent  have  to  discuss 
them  separately.  Both  of  them  attack  the  lien  notices  as 
being  insufficient  to  create  a  lien  upon  the  logs  which  were 
attempted  to  be  described  therein.  The  conclusion  to 
which  we  have  come  as  to  other  questions  in  the  case  makes 
it  unnecessary  for  us  to  decide  as  to  the  validity  of  such 
lien  notices. 

As  to  the  defendant  the  Bank  of  North  Seattle,  the 
other  question,  and  the  one  which  under  our  determination 
thereof  is  decisive  of  the  controveray  as  between  it  and  the 
plaintiff,  is  as  to  whether  or  not  a  lien  for  labor  upon  or 
in  securing  saw  logs  will  attach  to  the  lumber  into  which 
such  saw  logs  may  be  manufactured.  If  such  lien  does 
not  so  attach  then  it  is  conceded  that  the  Bank  of  North 
Seattle  is  not  liable  to  plaintiff,  even  although  the  liens 
held  by  plaintiff  are  valid  and  binding  as  against  the 
saw  logs.  We  feel  constrained  by  our  statute  to  hold  that 
the  lien  upon  saw  logs  cannot  be  so  extended  as  to  reach 
the  lumber  manufactured  therefrom.  Section  1679,  Gen. 
Stat.,  provides  that  every  person  performing  labor  upon 
or  who  shall  assist  in  obtaining  or  securing  saw  logs,  has 
a  lien  upon  the  same  for  the  work  or  labor  done  upon  or 
in  obtaining  or  securing  the  same.  Section  1680  provides 
that  every  person  performing  labor  upon  or  who  shall  as- 
sist in  the  manufacture  of  saw  logs  into  lumber  has  a  lien 
upon  such  lumber.  Construing  these  two  sections  to- 
gether, they  provide  for  two  classes  of  liens.  It  is  true 
that  the  opening  part  of  §  1680  might  be  so  construed  as 
to  cover  the  same  class  of  work  as  is  provided  for  in  §  1679. 
But  if  we  so  construe  it,  we  establish  the  fact  that  the  leg- 
islature has  unnecessarily  twice  enacted  substantially  the 
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same  provision.  If  it  is  to  be  thus  construed  the  whole 
object  thereof  could  have  been  accomplished  by  a  slight 
change  in  the  wording  of  said  §  1679.  On  the  other  hand, 
if  we  construe  said  §  1680  as  being  intended  only  to  fully 
protect  all  laborers  engaged  in  the  manufacturing  of  saw 
logs  into  lumber,  whether  performing  such  labor  directly 
upon  the  logs  and  lumber,  or  in  assisting  in  the  manufact- 
ure of  such  lumber,  though  not  doing  work  directly 
thereon,  force  is  given  to  every  word  of  the  section,  and  any 
repetition  of  the  provisions  already  fully  set  out  in  the  pre- 
ceding section  will  be  avoided.  If  it  is  held  that  this  sec- 
tion applied  to  labor  in  securing  the  logs,  and  also  to  that 
done  in  transforming  them  into  lumber,  much  uncertainty 
would  arise  in  the  determination  of  the  respective  rights 
of  the  lien  claimants,  and  the  difficulty  of  enforcing  the 
statute,  which  at  best  is  sufficiently  great,  would  be  greatly 
multiplied. 

As  to  defendant  Crane:  The  record  is  in  a  very  unsatis- 
factory condition,  and  it  is  difficult  therefrom  to  determine 
the  exact  status  of  the  controversy.  However,  in  view  of 
the  offers  to  prove  made  by  the  plaintiff  during  the  prog- 
ress of  the  trial,  and  the  action  of  the  court  in  regard 
thereto,  and  the  remarks  made  by  it  in  connection  with  its 
rulings  thereon,  with  the  apparent  acquiescence  of  all  the 
parties,  and  in  view  of  the  statement  of  facts  in  the  brief 
of  said  defendant,  it  sufficiently  appears  that  said  defend- 
ant Ci^ane  and  the  plaintiff  and  the  owner  of  the  logs  en- 
tered into  a  stipulation  or  agreement  by  which  the  logs 
were  placed  in  the  hands  of  a  special  receiver  to  be  by  him 
sold,  and  the  proceeds  thereof  paid  into  coui-t  for  the  pro 
rata  benefit  of  the  lien  claims  held  by  the  plaintiff  and  the 
said  defendant.  That  in  pursuance  of  such  stipulation  and 
agreement  the  logs  wei'e  sold  by  the  receiver,  and  notes 
taken  therefor  in  the  name  of  one  of  the  judges  of  the 
superior  court.     That  instead  of  said  notes  being  deposited 
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in  court,  they  were  held  by  the  said  defendant,  or  his  at- 
torneys, and  when  paid  the  money  was  received  by  or  on 
behalf  of  the  said  defendant,  and  by  virtue  of  some  ar- 
rangement between  him  and  the  owner  of  the  logs,  to  which 
the  plaintiflf  was  not  a  party,  appropriated  to  his  own  use. 
Such  being  the  fact,  the  said  defendant  was  not  in  a  condi- 
tion to  attack  the  notices  of  lien  claims  held  by  the  plaint- 
iff.    So  far  as  he  was  concerned  it  was  the  duty  of  the 
court  to  hold  such  claims  good,  regardless  of  the  question 
as  to  whether  or  not  the  law  had  been  strictly  complied 
with  in  attempting  to  perfect  the  same.     Nor  do  we  think 
that  the  claim  of  said  defendant  that  the  force  of  said  stip- 
ulation and  agreement  was  lost  by  reason  of  the  inability 
of  the  parties  thereto  to  agree  as  to  the  distribution  of  the 
money  thereunder,  can  be  sustained.     As  to  them  the  agree- 
ment was  irrevocable,  without  the  consent  of  all,  so  soon 
as  the  receiver  had  made  sale  of  the  logs.     Upon  such  sale 
being  consummated,  the  proceeds  thereof  rightfully  be- 
longed in  the  registry  of  the  court,  and  it  was  the  duty  of 
such  court  to  take  jurisdiction  of  the  same  as  a  trust  fund, 
and  distribute  it  in  accordance  with  the  stipulation,  even 
although  some  of  the  parties  thereto  objected  to  such  a 
coui-se  being  taken.     We  can  see  no  reason  why  the  case 
at  bar  did  not  give  the  court  jurisdiction  to  proceed  in  the 
execution  of  said  trust. 

The  refusal  of  the  court  to  allow  the  plaintiff  to  intro- 
duce proof  of  such  stipulation  was  error,  and  would  require 
the  reversal  of  the  decree,  and  a  re-trial  upon  that  question, 
did  not  the  full  facts  in  regard  thereto  sufficiently  appear 
in  the  record  now  before  this  court;  but  as  it  does,  a  new 
trial  is  not  necessary,  as  this  court  can  now  direct  the  entry 
of  the  proper  decree. 

It  follows  that  the  action  of  the  lower  court  in  refusing 
the  plaintiff  any  relief  against  the  Bank  of  North  Seattle  was 
correct,  but  that  it  should  have  required  defendant  Crane 
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to  have  paid  into  court  all  the  proceeds  derived  from  the 
sale  of  the  logs,  and  the  same  should  have  been  by  proper 
decree  distributed  jpro  rata  among  the  holders  of  the  sev- 
eral lien  claims  who  were  parties  to  such  stipulation.  The 
decree  as  to  the  defendant  Crane  must,  therefore,  be  re- 
versed, and  the  cause  remanded  with  instructions  to  enter 
a  decree  in  accordance  with  this  opinion. 

Anders,  C.  J.,  and  Dunbar,  Stiles  and  Scott,  JJ., 
concur. 


[No.  968.    Decided  December  90, 1892.]  3^    |^ 

Mary  L.  Haynes,  Respondent^  v.  B.  F.  Schwartz   Co., 
Defendant^  and  John  F.  Church,  Appellant. 

practice  in  civil  cases — refusal  to  set  aside  default — 

discretion  of  court. 

It  is  not  an  abuse  of  discretion  for  the  trial  court  to  refuse  to  set 
aside  a  default  afi^ainst  a  defendant  who  has  failed  to  file  his  answer 
until  i^ter  notice  of  default,  where  no  showing  is  made  which  would 
justify  or  excuse  the  failure  of  the  defendant  to  answer  within  the 
time  prescribed  by  law,  although  the  answer,  as  filed,  may  set  up 
a  meritorious  defense. 

Appeal  from,  Superior  Courts  ClaZlam  County. 

E.  B.  Maatick^  jr. ,  and  Coleman  <&  Bush^  for  appellant. 
Z.  M.  Lane^  and  W.  R.  Gay^  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

Dunbar,  J. — This  action  was  brought  to  foreclose  a 
mortgage.  Appellant  Church,  who  was  alleged  by  the  com- 
plaint to  have  a  second  mortgage  on  the  property  sought 
to  be  foreclosed,  was  made  a  party  to  the  action  and  served 
with  summons.     There  never  was  any  appearance  by  the 
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defendant  mortgagor.  After  the  expiration  of  twenty  days 
from  the  date  of  the  service  of  summons  upon  appellant 
Church,  the  respondent  filed  her  motion  for  default,  a  copy 
of  which  was  served  upon  appellant.  On  the  same  day,  but 
after  the  motion  for  default  had  been  filed,  the  appellant 
Church,  without  leave  of  court,  filed  his  answer.  The  court 
granted  the  default  and  gave  judgment  in  accordance  with 
the  prayer  of  the  complaint.  Appellant  afterwards  moved 
the  court  to  set  aside  the  default  and  vacate  the  judgment^ 
which  the  court  refused  to  do.  The  action  of  the  court  in 
refusing  said  motion  is  alleged  as  error.  No  statement  of 
facts  or  bill  of  exceptions  appears  in  the  record. 

It  is  conceded  by  the  appellant  that  the  power  to  set 
aside  a  default  is  discretionary  with  the  court,  but  it  is 
urged  that  in  this  instance  the  discretion  of  the  court  was 
abused,  and  many  cases  are  cited  in  support  of  this  conten- 
tion. In  most  of  the  cases  cited,  however,  the  action  of 
the  trial  court  was  sustained.  In  Underwood  v.  Underwoods 
87  Cal.  623  (26  Pac.  Rep.  1065),  the  appeal  was  from  the 
order  of  the  court  granting  a  motion  to  set  aside  the  judg- 
ment. The  court  was  sustained,  but  the  supreme  court 
said: 

"The  showing  made  on  motion  to  set  aside  the  judg- 
ment is  a  very  weak  one,  but  we  are  always  unwilling  to 
interfere  with  the  decision  of  the  court  below  in  matters  of 
this  kind.**' 

Investigation  of  that  case  shows  that  the  showing  was  a 
comparatively  strong  one.  Clavey  v.  Lord^  87  Cal.  413  (26 
Pac.  Rep.  493),  is  another  case  where  the  action  of  the 
court  was  sustained,  and  the  supreme  court,  in  commenting 
upon  the  case,  says: 

••'Conceding  that  the  court  might  have  denied  the  motion 
to  admit  further  evidence  without  any  apparent  abuse  of 
discretion,  as  in  the  case  of  Kolder  v,  Wdls^  Fargo  A  Co. , 
26  Cal.  613,  cited  by  respondent,  it  does  not  necessarily 
follow  that  it  was  an  abuse  of  discretion  to  grant  the  mo- 
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tion;  for  in  cases  where  the  decision  is  governed  entirely 
by  the  discretion  of  the  court  it  may  often  happen  that  a 
decision  in  favor  of  either  party  would  not  appear  to  be  an 
abuse  of  discretion.  To  say  that  the  law  allows  no  latitude 
for  the  exercise  of  discretionary  power,  is  to  deny  that  the 
power  is  discretionary.  The  only  limitation  that  the  law 
has  placed  upon  the  exercise  of  discretionary  judicial  power 
la,  that  it  must  not  be  abused.  While  it  may  be  difficult 
to  define  exactly  what  is  meant  by  abuse  of  judicial  discre- 
tion, and  whatever  it  may  imply  as  to  the  disposition  and 
motives  of  the  judge,  it  is  fairly  deducible  from  the  cases 
that  one  of  its  essential  attributes  is,  that  it  must  plainly 
appear  to  effect  injustice." 

And  in  all  the  cases  cited  the  appellate  courts  have  dis- 
cussed the  merits  of  the  case.  But  here  there  is  no  state- 
ment of  facts  by  which  this  court  can  determine  whether 
or  not  the  trial  court  abused  its  discretion,  and  in  the 
absence  of  an  affirmative  showing  to  the  contrary  the 
presumption  is  that  the  discretion  has  been  rightfully  ex- 
ercised. 

It  is  true  that  the  answer  on  file  states  a  good  defense, 
but  it  does  not  appear  that  any  showing  was  made  by  the 
appellant,  meritorious  or  otherwise,  why  the  answer  was 
not  filed  within  the  time  prescribed  by  law.  The  simple 
fact  that  the  answer  sets  up  a  meritorious  defense  is  not  a 
sufficient  showing  to  justify  the  court  in  setting  aside  a 
default  or  in  vacating  a  judgment.  Under  the  law  the 
plaintiff  was  entitled  to  her  default,  and  remained  entitled 
to  it  until  the  showing  was  made  which,  in  the  mind  of  the 
court,  justified  or  excused  the  failure  of  the  defendant  to 
answer  within  the  time  prescribed  by  law.  No  attempt  to 
make  any  showing  of  the  kind  was  made  in  this  case.  The 
record  shows  that  the  appellant  was  served  with  notice  of 
the  motion  for  default  and  that  he  appeared,  but  it  does  not 
appear  that  he  made  any  objection  whatever  at  that  time 
to  the  granting  of  the  default;  and  afterwards,  when  he 
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sought  to  have  the  default  set  aside  and  the  judgment  va- 
cated, all  the  grounds  of  the  motion  were,  that  he  had  a 
meritorious  defense  to  the  action,  and  that  he  was  not  in 
default  at  the  time  the  default  was  granted,  for  the  reason 
that  his  answer  was  on  file. 

The  law  gave  the  defendant  in  this  action  twenty  days 
in  which  to  answer.  It  also  gave  him  notice  that,  if  he  did 
not  answer  within  that  time,  the  plaintiff  would  be  entitled 
to  move  for  a  default.  He  did  not  answer  within  twenty 
days,  and  the  plaintiff  had  moved  for  a  default  and  had 
served  him  with  notice  of  such  motion,  and  under  the  rules 
of  the  court  he  could  not  then  file  his  answer  without  leave 
of  the  court.  The  action  of  the  court  in  granting  the  de- 
fault must  relate  back  to  the  time  at  which  the  motion  for 
default  was  made. 

If  plaintiff's  theory  is  true,  a  defendant  can  forestall  all 
default  proceedings  by  filing  his  answer  after  the  motion 
for  default  is  served  and  filed,  and  the  court  would  be  de- 
prived of  all  discretion  in  the  very  cases  where  the  largest 
discretionary  powers  in  the  court  are  universally  conceded. 

So  far  as  the  record  shows  we  are  unable  to  say  that  any 
error  was  committed  by  the  court,  and  the  judgment  is, 
therefore,  affiioued. 

Anders,  C.  J.,  and  Hoyt,  Stiles  and  Scott,  JJ.,  con- 
cur. 
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[  No.  599.    Decided  December  90. 1892.] 

Realty  Company,  Respondent^  v.  Theron  Appolonio, 

Appellant, 

FOREIGN   CORPORATIONS  — RIGHT  TO    BUY    AND   SELL    LAND— CON- 
STRUCTION OF  STATUTE. 

Under  the  Laws  1889-90,  p.  288,  a  foreign  corporation  organized 
prior  to  the  passage  of  the  act  of  March  38, 1890,  does  not  fall  within 
the  prohibition  expressed  in  that  law  against  such  corporations 
transacting  the  ''business  of  buying  and  selling  land,  and  dealing 
in  real  estate,  and  carrying  on  a  brokerage  business  therein  in  this 
state." 

Appeal  from  Superior  Courts  King  County, 

Gale^  Fayik  Henderson  {^C,  II,  Gest^  of  counsel),  for  ap- 
pellant. 

Strxme  cfe  McMicken^  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

Dunbar,  J. — It  seems  to  us  that  the  provisions  of  chap- 
ter 9  of  the  laws  of  1889-90  are  so  plain  that  they  leave 
little  room  for  construction.  While  there  is  some  am- 
biguity and  awkwardness  in  the  recital  of  the  powers  of 
foreign  corporations  in  the  p'roviso  to  §  1 ,  there  is  no  am- 
biguity in  the  statement  that  it  is  only  foreign  corporations 
hereafter  organized  which  fall  within  the  proviso.  Were 
it  not  for  the  proviso,  there  would  be  no  discrimination  in 
§  1  between  foreign  and  domestic  corporations.  At  least 
there  would  be  no  inhibition  on  foreign  corporations. 

While  it  is  true  that  there  was  an  inhibition  under  the 
laws  of  the  territory,  namely,  the  laws  of  1885-6,  we  think 
there  is  nothing  in  the  act  of  March  28,  1890,  to  indicate 
that  the  legislature  intended  to  enlarge  the  prohibition 
against  foreign  corporations,  or  to  carry  forward  those 
already  in  existence.  This  was  the  first  legislation  on  the 
subject  under  the  state  constitution. 
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It  does  not  seem  in  any  sense  to  be  in  the  nature  of  an 
amendment  to  prior  laws,  but  rather  seems  to  be  an  inde- 
pendent declaration  of  the  law  governing  this  character  of 
corporations,  complete  within  itself. 

The  first  part  of  the  section  gives  full  and  equal  powers 
to  corporations,  domestic  and  foreign,  and  the  proviso  is 
that  ''no  foreign  corporation  which  is  hereafter  organized, 
which  has  among  its  other  powers  the  business  of  dealing 
in  real  estate,  etc.,  shall  be  permitted  to  transact  such  busi- 
ness of  buying  and  selling, ' '  etc.  The  act  repeals  all  acts 
and  parts  of  acts  in  conflict  with  any  of  the  provisions  of 
this  act,  so  that  if  the  contention  of  the  appellant  be  true, 
that  the  provisions  of  the  former  territorial  laws  are  in  con- 
flict with  the  provision  of  the  later  laws,  those  conflicting 
provisions  are  simply  repealed  by  direct  terms;  and  the 
fact  that  the  conflicting  provisions  of  the  law  were  em- 
braced  in  a  proviso  makes  no  difference,  for  a  proviso  can 
only  be  considered  or  construed  with  reference  to  the  law 
immediately  preceding  it. 

There  is,  of  course,  a  possibility  that  the  legislature  may 
have  intended  to  carry  forward  the  policy  contended  for  by 
appellant,  but  the  law  as  enunciated  by  the  legislature  does 
not  warrant  such  a  conclusion,  and  in  the  absence  of  am- 
biguity in  the  legislative  expression,  the  court  would  not 
be  warranted  in  searching  for  a  meaning  which  was  not 
justified  by  the  plain  language  of  the  law.  There  is  nothing 
ambiguous  in  this  law;  thei'e  is  nothing  contradictory  in 
its  terms.  It  expresses  purely  a  question  of  legislative 
policy,  and  there  is  nothing  which  would  justify  the  court 
in  giving  it  other  than  a  literal  interpretation. 

It  is  conceded  that  this  corporation  was  organized  prior 
to  the  passage  of  the  act  of  March  28,  1890,  consequently, 
we  conclude  that  it  does  not  fall  within  the  prohibitioDS 
expressed  within  that  law. 

We  have  examined  the  other  propositions  discussed  by 
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appellants,  but  do  Dot  think  the  position  taken  on  any  of 
them  is  tenable. 
The  judgment  is,  therefore,  affirmed. 

Anders,  C.  J.,  and  Hoyt,  Stiles  and  Sc»tt,  JJ.,  con- 
cur. 


('  No.  624.    Decided  December  30, 1892.1 

Joseph  L.  Dillon,  Appellant^  v.  Robert  N.  Folsom  and 
Helena  A.  Folsom,  Eesponderits. 

ACTION    FOR    COMMISSION  —  EVIDENCE  —  WEIGHT    OF   TESTIMONY  — 
UNWARRANTED  VERDICT  — HARMLESS  ERROR. 

Id  aD  action  to  recover  commissions  for  the  sale  of  real  estate, 
defendants  may,  under  the  f^reneral  issue,  show  that  plaintiff  was  in 
the  employ  of  the  purchasers,  and  receiving  compensation  from 
them,  for  the  purpose  of  discrediting  his  testimony  as  to  the  making 
of  the  contract  upon  which  suit  was  brought. 

Where  there  is  a  conflict  in  the  testimony  the  verdict  of  the  jury 
will  not  be  disturbed,  although,  in  the  opinion  of  the  court,  a  pre- 
ponderance of  the  testimony  may  be  on  the  other  side. 

Id  an  action  against  a  husband  and  wife  to  recover  real  estate 
commissions,  in  which  a  judgment  of  non-suit  had  been  rendered  in 
favor  of  the  wife,  a  verdict  for  both  defendants  is  harmless  error 
where  plaintiff  is  not  deprived  of  any  substantial  right,  and  has 
failed  to  except  to  the  verdict  when  rendered. 

Appeal  from  Superun*  Courts  Snohomish  County. 

Avlt  cfe  Munn8^  for  appellant. 
Frater  db  Coleman^  for  respondents. 

The  opinion  of  the  court  was  delivered  by 

Hoyt,  J. — This  was  an  action  brought  by  plaintiff  to 
recover  of  the  defendants  an  amount  alleged  to  be  due  him 
a.s  commission  upon  the  sale  of  certain  real  estate.  Three 
principal  errors  are  alleged  as  grounds  for  reversal:  (1) 
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That  the  court  erred  ia  its  rulings  in  the  admission  of  tes- 
timony; (2)  that  the  verdict  was  not  supported  by  the  evi- 
dence; and  (3)  that  the  verdict  rendered  by  the  jury  was 
in  favor  of  both  of  the  defendants,  when  a  motion  for  non- 
suit had  been  granted  before  the  rendition  of  such  verdict 
in  behalf  of  one  of  them. 

Under  the  first  subdivision,  it  is  claimed  that  it  w^as  error 
on  the  part  of  the  court  to  allow  certain  questions  to  be 
asked  the  plaintiflf,  by  way  of  cross  examination,  and  that 
it  likewise  erred  in  allowing  questions  upon  the  same  sub- 
ject to  be  put  to  defendant  Folsom.  These  two  excep- 
tions present  substantially  the  same  questions,  hence  it  is 
only  necessary  to  discuss  one  of  them.  The  court  required 
the  plaintiff  to  answer,  by  way  of  cross  examination,  as  to 
whether  or  not  he  was  employed  by  Hiles  and  Burhans  at 
the  time  he  cruised  Folsom's  place.  Appellant  alleges 
that  this  was  error,  for  the  reason  that  the  answer  did  not 
set  up  by  way  of  defense  the  fact  that  plaintiff,  at  the  time 
he  made  the  sale,  received  compensation  for  his  services  in 
connection  with  such  sale  from  the  purchasers.  We  think, 
however,  that  under  the  general  issue,  the  defendants  were 
entitled  to  show  any  circumstances  which  would  tend  to 
throw  discredit  upon  plaintiff's  testimony  in  relation  to  the 
making  of  the  contract  upon  which  the  suit  was  brought, 
and  that  the  circumstance  that  at  the  time  said  alle£:edcon- 
tract  was  made  he  was  in  the  employ  of  the  purchasers, 
and  receiving  compensation  from  them,  would  have  such  a 
tendency.  The  allowance  of  such  cross  examination  was 
clearly  within  the  proper  discretion  of  the  trial  court. 

Upon  the  second  question  it  is  argued  that,  taking  all 
the  testimony  together,  there  was  such  a  clear  preponder- 
ance in  favor  of  the  contention  of  the  plaintiff  that  a  ver- 
dict in  favor  of  the  defendants  should  not  be  allowed  to 
stand.  An  examination  of  the  record  satisfies  us  that  there 
was  a  substantial  conflict  in  the  testimony  upon  the  main 
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issue,  and  this  being  the  case  the  verdict  must  stand.  If 
this  court  should  set  aside  verdicts  upon  the  ground  that  in 
ite  opinion  a  preponderance  of  the  testimony  was  in  favor 
of  the  other  side  of  the  issue  presented  to  the  jury,  there 
would  be  little  use  in  jury  trials.  All  this  court  will  do  in 
any  case  is  to  investigate  the  record  so  far  as  is  necessary 
to  see  whether  or  not  there  was  substantial  testimony  to 
support  all  the  issues  necessary  to  be  found  by  the  jury, 
and  if  such  is  contained  in  the  record  the  verdict  will  not 
be  set  aside  for  the  reason  that  in  its  opinion  there  was  a 
greater  amount  of  testimony  on  the  other  side. 

As  to  the  third  question:  The  returning  of  the  verdict 
in  favor  of  both  of  the  defendants  after  one  of  them  had 
had  a  judgment  of  non-suit  rendered  in  her  favor  was  tech- 
nical error;  but  at  the  time  such  verdict  was  rendered,  no 
objection  or  exception  was  taken  thereto  by  the  plaintiff. 
And  such  being  the  case  the  judgment  rendered  on  such 
verdict  will  not  be  disturbed  unless  the  plaintiff  was  de- 
prived of  substantial  rights  by  reason  thereof.  We  are 
unable  to  see  that  this  mistake  in  the  verdict  could  have 
deprived  the  plaintiff  of  any  substantial  right.  It  is  true 
that  a  judgment  rendered  upon  such  verdict  might  possibly 
be  held  to  be  a  bar  to  another  action  as  against  such  de- 
fendant when  one  rendered  upon  the  non-suit  would  not, 
but  under  the  peculiar  circumstances  of  this  case  it  is  evi- 
dent that  if  an  action  could  not  be  maintained  against  the 
husband  and  wife,  it  could  not  be  maintained  asrainst  the 
wife  alone.  Hence  it  follows  that  if  the  action  against  the 
husband  was  barred,  there  would  be  no  substantial  right 
left  to  the  plaintiff  as  against  the  wife. 

.As  we  view  the  record  it  presents  no  error  of  sufficient 
gravity  to  warrant  us  in  reversing  the  judgment.  It  must, 
therefore,  be  affirmed. 

Anders,  C.  J.,  and  Scott,  Dunbar  and  Stiles,  JJ., 
concur. 
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[  No.  648.    Decided  December  80, 1892.] 

Louisa  V.  Bowen,  Respondent^  v.  Mary  L.  Hughes, 

Appellant. 

APPEAL  — STATEMENT  OP  FACTS  —  TIME  OF  PILING  —  RESULTING 
TRUST  — LANDS  PURCHASED  BY  ADMINISTRATRIX  WITH  TBCST 
FUNDS  —  CANCELLATION  OF  DEED — UNDUE  INFLUENCE— WANT 
OF  CONSIDERATION. 

A  party  desiring  to  appeal  is  not  required  to  prepare  his  state- 
ment of  facts  upon  the  oral  announcement  by  the  judge  of  his  de- 
cision, but  has  a  right  to  wait  until  the  written  judgment  is  tiled  in 
the  case. 

Where  the  administratrix  of  an  estate  purchased  land  in  her  own 
name,  and  subsequently,  by  mistake  or  otherwise,  was  credited  in 
her  account  as  administratrix  with  a  portion  of  the  purchase  price 
as  paid  on  said  land,  no  trust  in  the  land  resulted  in  faror  of  the 
estate. 

In  an  action  to  annul  a  deed,  executed  by  a  stepdaughter  to  her 
mother,  the  evidence  showed  that  the  daughter  was  past  eighteen 
years  of  age  at  the  time  she  agreed  to  sell,  and  did  not  tinally  con- 
vey until  nearly  two  years  later;  that  at  the  time  she  was  living 
away  from  her  mother,  and  not  under  her  control;  that  there  was  no 
affection  between  them  for  one  another^  that  no  confidential  rela- 
tions existed  between  them,  and  that  she  went  and  came  as  she 
pleased  and  engaged  in  any  business  that  suited  her;  that  the  mother 
had  expended  $800  in  giving  the  daughter  a  collegiate  education 
and  that  the  deed  was  given  in  consideration  therefor;  that  $500, 
the  consideration  recited  in  the  deed,  was  about  the  full  valuation 
for  said  land.  Htld^  That  the  testimony  did  not  show  such  a  state 
of  facts  as  to  warrant  the  conclusion  that  the  deed  was  procured  by 
undue  influence,  or  that  there  was  want  of  consideration  for  its  ex- 
ecution. 

Appeal  from  Superior  Courts  Snohomish  County. 

F'ishhack^  Hardin  cfe  McLean,^  for  appellant. 
Ronald  cj&  Piles^  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

Dunbar,  J.  —  The  motion  to  strike  the  statement  of 
facts  and  dismiss  the  appeal  in  this  case  must  be  overruled. 
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It  would  be  inequitable,  in  our  opinion,  and  not  in  harmony 
with  the  spirit  of  the  law,  to  compel  a  party  desiring  to 
appeal  to  prepare  his  statement  of  facts  before  he  had  ac- 
cess to  the  judgment  from  which  he  desired  to  appeal. 
The  mere  oral  announcement  by  the  judge  of  his  decision 
in  the  case  is  not,  or  at  least  might  not  be,  a  sufficient  basis  . 
upon  which  to  prepare  a  statement  of  facts,  and  appellant 
would  have  no  right  of  access  to  the  written  judgment 
until  it  was  filed  in  the  case.  The  other  grounds  of  the 
motion,  we  think,  are  without  substantial  merit. 

After  a  careful  examination  of  all  the  testimony  in  this 
case,  we  have  concluded  that  it  must  be  reversed  on  the 
merits,  and  have,  therefore,  not  found  it  necessary  to  pass 
upon  the  many  technical  questions  of  law.  raised  by  the  ap- 
pellant, as  to  the  misjoinder  of  causes  of  action,  the  right 
of  heirship  of  the  respondent,  errors  in  rejection  of  testi- 
mony, etc. 

This  is  an  action  between  mother  and  daughter.  The 
record  shows  that  one  John  Foss  died  intestate  Julv  26, 
1X72,  in  Snohomish  county,  Washington,  leaving  real  and 
personal  property  in  said  county  subject  to  administration. 
He  left,  as  heirs  to  his  estate,  his  widow,  who  is  the  appel- 
lant in  this  action,  and  a  stepdaughter,  who  is  the  respond- 
ent, and  who,  by  reason  of  a  special  act  of  the  legislature, 
was  treated  by  the  probate  court  as  an  heir,  and  whom,  as 
we  have  above  indicated,  we  will  consider  a  legal  heir  for 
the  purposes  of  this  decision.  The  mother  was  appointed 
administratrix  of  the  estate,  and  conducted  the  settlement 
of  the  same.  In  October,  1873,  as  such  administratrix, 
she  filed  her  final  account  in  the  probate  court,  which  was 
approved  and  a  distribution  of  the  estate  made  between 
her  and  her  daughter,  and  an  order  of  final  settlement 
made,  wherein  certain  lands  were  set  apart  to  the  daughter 
and  certain  to  the  mother.  The  daughter,  at  the  time  of 
such  distribution,  was  a  child  about  nine  years  old. 
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There  seems  to  be  no  serious  question  as  to  the  fairness 
of  the  distribution  of  the  real  estate,  but  it  is  claimed  bv 
the  daughter  that  her  mother  not  only  mismanaged  the  es- 
tate, but,  for  the  purpose  of  defrauding  her,  she  dishon- 
estly and  fraudulently  made  false  returns  to  the  probate 
court  of  her  proceedings  as  administratrix,  and  that  she 
failed  to  account  to  the  probate  court  for  all  the  property 
of  the  estate,  and  that  she  presented  false  bills  against  said 
estate,  and  was  allowed  the  same;  and  she  is  now  called 
upon  to  account  to  the  respondent  for  the  property  which 
she  received  as  administratrix  of  said  estate. 

It  is  also  alleged  that  certain  town  lots  in  the  city  of 
Snohomish,  which  were  deeded  to  the  appellant,  were  pur- 
chased with  the  funds  of  said  estate,  and  that  they  should 
be  declared  to  be  held  in  trust  for  said  estate,  and  that  the 
appellant  should  now  account  to  i*espondent  for  her  share  of 
the  same.  On  this  last  proposition,  if  it  were  conceded  that 
property  of  an  estate  which  has  not  been  administered  upon 
could  be  reached  by  an  heir  in  this  manner,  it  seems  to  us 
that  in  a  transaction  of  this  kind  there  can  be  no  element  of 
resulting  trust.  It  is  true  that  fifty  dollars  of  the  amount 
which  was  paid  as  the  purchase  price  of  the  lots  were  in- 
cluded in  the  bill  which  was  afterwards  presented  by  the 
administratrix  to  the  probate  court  and  allowed  in  her  set- 
tlement; but  it  seems  from  the  evidence  that  it  was  simply 
a  mistake  and  an  oversight  on  the  part  both  of  the  admin- 
istratrix and  of  the  court.  Even  if  it  were  conceded  that 
the  estate  of  a  dead  person  could  in  any  manner  authorize 
any  one  to  invest  its  funds  in  land,  there  is  no  testimony 
tending  to  show  that  any  such  authorization  was  ever  made 
by  the  court,  or  by  any  one  interested  in  the  estate,  or  that 
there  was  any  understanding  whatever  between  the  admin- 
istratrix and  any  one  else  that  these  lots  were  to  be  pur- 
chased, or  that  they  were  purchased,  for  the  l)enefit  of  the 
estate.     Ferguson,  the  grantor,  who  was  introduced  by  the 
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respoDdent,  simply  testified  that  Foss  before  his  death  might 
or  might  not  have  talked  with  him  about  buying  them. 
This  testimony  amounted  to  absolutely  nothing,  and  would 
not  have  amounted  to  anything  if  it  had  established  the 
fact  that  Foss  had  talked  of  buying  the  lots  before  he  died. 
The  contract  for  the  purchase  of  these  lots  was  made  be- 
tween Ferguson  and  Mrs.  Foss  on  December  12,  1872, 
more  than  four  months  after  the  death  of  Foss,  and  the 
title  was  conveyed  to  Mrs.  Foss  in  her  individual  name  by 
warranty  deed  from  Ferguson  on  December  17,  1872. 
The  testimony  shows  that  Ferguson  looked  to  Mrs.  Foss, 
and  not  to  the  estate,  for  his  pay.  There  is  nothing  in  the 
testioiony  to  show  that  she  did  not  buy  these  lots  as  any 
one  else  would  buy  property,  for  her  own  use.  The  funds 
of  the  estate  were  not  used  in  the  purchase  of  them,  for 
the  lots  were  purchased  on  December  17,  1872,  and  Mrs. 
Foss  was  charged  with  the  purchase  price,  the  same  as  she 
was  with  all  other  items  in  her  account,  and  the  estate  was 
not  charged  with  any  portion  thereof  until  the  following 
March,  and  it  certainly  cannot  be  contended  that  the  trust 
results  after  the  title  vests.  If  it  results  at  all  it  results  at 
the  time  the  title  vests,  and  must  be  declared,  because  at 
the  time  of  the  vesting  of  the  title  the  cestui  que  tntst  had  an 
equitable  interest  in  the  land  purchased,  and  no  subsequent 
misappropriation  of  the  trust  funds  can  create  a  trust  in  the 
lands  so  purchased.  To  create  this  trust  it  must  be  shown 
that  the  money  of  the  real,  and  not  of  the  nominal,  owner 
formed  at  the  time  the  consideration  for  the  purchase,  and 
became  converted  into  the  land.  This  is  the  doctrine  an- 
nounced in  BoUford  v,  Burr^  2  Johns.  Ch.  405.  In  this 
case.  Chancellor  Kent  says: 

**The  trust  must  have  been  coeval  with  the  deeds,  or  it 
cannot  exist  at  all.'" 

The  case  of  Merket  v.  Smithy  33  Kan.  66  (5  Pac.  Rep. 
394),  cited  by  respondent,  is  not  applicable  to  this  case; 
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there  the  funds  of  the  estate  were  admitted  to  have  been 
used  in  the  purchase  of  the  property. 

The  only  principle  upon  which  resulting  trusts  are,  or  can 
be,  declared  is,  that  the  estate  belongs  to  the  party  who  ad- 
vances the  money  to  pay  for  it.  If  he  advances  all  the 
money,  all  the  estate  will  be  held  in  trust  for  him;  if  a  por- 
tion of  the  purchase  price,  the  trust  will  be  declared  in  pro- 
portion; but  no  subsequent  appropriation  or  advance  of 
money  to  the  purchaser  after  the  purchase  is  completed 
will  alter  the  case.  It  might  be  the  ground  of  some  new 
agreement,  but  it  would  not  attach,  by  relation,  a  trust  to 
the  original  purchase,  for  the  trust  arises  out  of  the  circum- 
stances of  the  former  advancement. 

The  case  of  French  v.  Sheplor^  83  Ind.  266,  is  a  case  par- 
allel with  the  one  at  bar.  There  it  was  held  that  where  a 
guardian  purchased  land  for  himself,  upon  his  own  ci^dit, 
and  took  a  conveyance,  but  afterwards,  in  violation  of  his 
duty,  used  the  money  of  his  ward  in  payment  of  the  pur- 
chase money,  no  trust  in  the  land  resulted  or  arose  in  favor 
of  the  ward.  This  is  a  well  considered  case,  and  the  court 
says: 

''We  have  been  unable  to  find  an  adjudged  case  .  .  . 
which  holds  that  the  application  of  trust  funds  by  the  trustee 
to  the  payment  of  purchase  money  due  on  land  previously 
sold  and  conveyed  to  him  upon  his  own  credit,  creates  a 
trust  in  the  land  in  favor  of  the  cestui  que  trvst.^^ 

Here  all  the  testimony  there  is  on  the  subject  is  the  tes- 
timony of  Mrs.  Fobs,  and  she  testifies  that  she  bought  the 
lots  for  her  own  use,  and  on  her  own  credit,  and  that  she 
did  not  know  until  after  the  commencement  of  this  action 
that  she  had  been  credited  in  her  account  as  administratrix 
for  any  portion  of  the  purchase  price. 

"The  trust  results  from  the  original  transaction  at  the 
time  it  takes  place,  and  at  no  other  time;  and  it  is  founded 
on  the  actual  payment  of  inoney^  and  on  no  other  ground. 
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It  cannot  be  mingled  or  confounded  with  any  subsequent 
dealings  whatever."  Botsford  v.  Butt.,  2  Johns  Ch.  406, 
quoted  and  approved  in  Lehman  v.  Lewis,  62  Ala.  129. 

The  authorities  in  this  court  and  elsewhere  certainly 
leave  no  room  for  doubt  that  the  '"  resulting  trust  springs 
from  the  original  transaction,  and  that  it  is  impossible  to 
raise  it,  so  as  to  divest  the  legal  estate,  by  the  application 
of  the  funds  of  a  third  person,  whether  he  is  a  principal  or 
a  cestui  que  trust,,  to  satisfy  the  unpaid  purchase  money." 
Coles  V,  Allen^  64  Ala.  98.  The  same  principle  is  an- 
nounced in  Jackson  v.  Moore,  6  Cow.  706;  Buck  v.  Swa^ 
zey,  35  Me.  41;  Olcott  v.  Bynum,  17  Wall.  44,  and  other 
cases  cited  by  appellant. 

So  far  as  the  other  question  raised  in  this  branch  of  the 
02^  is  concerned,  we  do  not  think  that  the  showing  made 
will  justify  us  in  disturbing  the  settlement  adjudged  and 
decreed  by  the  probate  court  nearly  twenty  years  ago. 
The  records  of  the  probate  court  show  that  the  minor  heir 
was  represented  both  upon  the  allowance  and  settlement  of 
the  first  account,  and  the  final  settlement  and  partition  of 
the  estate,  by  a  guardian  ad  litem,  a  diflferent  guardian  ad 
litem  being  appointed  in  each  instance;  and  notwithstand- 
ing the  fact  that  they  now  testify  that  they  have  no  recol- 
lection of  the  circumstances,  they  both  certified  then  that 
they  had  examined  the  petitions  and  accounts  filed  in  the 
proceedings  on  behalf  of  the  said  minor,  and  consented  to 
the  allowance  and  distribution  prayed  for.  But  consider- 
ing the  infirmities  of  memory  we  prefer  to  believe  their 
solemn  avowals  made  at  the  time,  rather  than  to  rely  on 
their  memories  after  the  expiration  of  nineteen  years  con- 
cerning matters  which  have  not  during  all  that  time  been 
called  to  their  attention,  and  of  which  at  best,  after  this 
long  lapse  of  time,  they  could  have  but  an  indistinct  recol- 
lection. 

The  only  theory  upon  which  the  contention  of  the  re- 
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spondent  can  be  sustained  in  this  particular  is,  that  there 
was  a  collusion  between  the  appellant,  her  attorney  and 
the  court  to  defraud  the  child,  and  that  the  final  settlement 
of  the  administratrix  was  the  result  of  such  collusion.  So 
that,  without  deciding  the  question  whether  or  not  the  de- 
cree of  the  probate  court  could  be  annulled  and  set  aside 
in  a  proceeding  like  this,  we  think  the  evidence  in  this 
case  fails  to  show  a  state  of  facts  which  would  justify  the 
court  in  reaching  the  conclusion  that  such  a  decree  should 
be  now  disturbed. 

It  is  also  claimed  in  this  case  that  appellant  exercised 
undue  influence  over  respondent  in  procuring  from  her  a 
deed  to  the  one  hundred  acres  conveyed  by  the  daughter 
to  the  mother;  that  there  was  no  consideration  for  said 
deed,  and  that  said  deed  should  therefore  be  declared  null 
and  void.  It  seems  to  us  from  all  the  testimony  that  there 
is  no  question  of  fiduciary  relation  in  this  case,  and  none 
of  the  cases  cited  containing  that  element  are  in  point. 
Even  at  the  time  the  daughter  agreed  to  sell  the  lan^  to  her 
mother  she  was  past  the  age  of  eighteen  years,  which  under 
our  law  is  the  age  of  majority,  she  having  been  born  Octo- 
ber 7,  1864,  and  the  date  of  her  letter  to  her  mother  in 
which  she  refers  to  her  agreement  to  sell  being  October  15, 
1882.  It  will  be  observed,  too,  that  this  conclusion  to  sell 
was  arrived  at,  not  when  she  was  living  with  her  mother, 
or  under  her  control,  but  when  she  was  living  in  Seattle, 
away  from  her  mother.  And  it  is  impossible  to  read  the 
testimony  in  this  case,  especially  the  testimony  of  the 
daughter,  without  coming  to  the  conclusion  that  she  was  a 
j-^oung  lady  of  an  exceedingly  independent  cast  of  mind; 
that  she  was  self-assertive,  inclined  to  follow  her  own  in- 
clinations, perfectly  competent  to  protect  her  own  interests, 
and  the  last  person  to  be  controlled  against  her  will,  even 
at  the  time  she  agreed  to  sell.  But  it  must  be  borne  in 
mind  that  this  sale  was  not  made  until  nearly  two  years  after 
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this,  viz.,  July  30,  1884,  when  the  daughter  was  nearly 
twenty  years  old.  This  one  fact  tends  to  show  that  the 
mother  was  not  coercing  her  daughter,  or  she  would  have 
secured  the  execution  of  the  deed  when  she  first  agreed  to 
sell,  and  not  have  waited  for  nearly  two  years,  during  which 
time  her  authority  and  influence  would  naturally  be  waning. 

It  may  be  said  that  the  action  of  the  appellant  was  not 
very  motherly,  and  that  she  was  grasping  and  selfish.  The 
daughter,  at  least,  seems  to  have  entertained  this  idea,  and 
to  have  resented  it;  but  that  fact  was  a  fact  which  tended 
to  break  down  the  confidential  relations  which  ordinarily 
exist  between  mother  and  daughter,  relations  which  would 
render  possible  the  subjection  of  the  will  of  the  daughter 
to  that  of  the  mother. 

It  appears  from  the  testimony  that  the  mother  never  re- 
sorted to  corporal  punishment  to  enforce  obedience,  and 
the  daughter  testifies  that  she  did  not,  and  further,  with  a 
manifestation  of  fireat  self  reliance,  testifies  that  she  covld 
not,  but  intimates  that  her  mother  would  have  liked  to 
have  done  so.  She  further  testifies  that  her  mother  could 
not  have  compelled  her  to  teach  a  school  which  she  did 
teach.  She  is  frank  enough  to  testify  that  there  was  no 
great  amount  of  affection  between  them;  she  went  and  came 
when  she  pleased,  and  engaged  in  any  business  that  suited 
her.  It  is  not  claimed  that  the  mother  possessed  any  occult 
or  mesmeric  power  over  her  daughter,  so  that,  in  the  ab- 
sence of  fear  or  confidence  or  of  affection,  it  is  difiicult  to 
see  upon  what  the  claim  of  undue  influence  is  based. 

The  mother  testifies  that  the  consideration  for  the  deed 
was  the  money  furnished  to  her  daughter  while  she  was  at 
Seattle  attending  school,  which  amounted  to  eight  hundred 
dollars. 

Some  reliance  is  placed  upon  the  testimony  of  the  pro- 
bate judge,  that  the  settlement  of  the  administration  and 
the  partition  of  the  estate  were  allowed  on  an  oral  agree- 

29—6  WASH. 
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ment  of  the  administratrix  that  she  would  maintain  and 
educate  the  minor  heir  at  her  own  expense.  The  testimoDy 
of  the  judge,  however,  flatly  contradicts  his  own  records, 
which  show  conclusively  that  the  settlement  and  partition 
were  based  upon  the  report  and  recommendation  of  the  ap- 
praisers appointed  to  make  an  appraisement  and  report 
upon  the  distribution  of  the  estate.  T^e  report  was  a  long 
and  itemized  document,  showing  the  condition  of  the  estate, 
the  account  of  the  administratrix  in  detail,  and  exhibiting 
more  than  ordinary  care  in  its  preparation.  The  report 
was  in  the  alternative,  and  was  based  solely  upon  the  value 
of  the  property,  and  the  recommendation  was  conditional. 
They  recommended  that  in  case  a  certain  bill  presented  by 
the  administratrix  was  allowed  by  the  court  that  a  certain 
specific  distribution  be  made,  and  that  in  case  it  was  not 
allowed  a  certain  other  and  different  distribution  be  made; 
and  distribution  and  settlement  were  made  in  accordance 
with  their  recommendation,  and  without  any  other  condi- 
tions attaching. 

But  even  if  it  be  true  that  the  administratrix  did  agree 
to  maintain  and  educate  the  minor  heir,  it  could  onlv  be 
construed  to  mean  such  education  as  could  be  obtained  in 
the  neighborhood  where  the  parties  lived,  or  at  least  such 
education  as  could  be  obtained  in  the  common  schools  of 
the  county;  and  could  not  be  construed,  considering  the 
means  of  these  people  at  the  time  and  their  station  in  life, 
to  mean  that  the  child  was  to  receive  a  collegiate  education. 
There  is  no  claim  here  that  the  child  was  not  maintained 
at  the  expense  of  the  mother  in  a  style  and  manner  which 
comported  with  her  station.  And  it  aflSrmatively  appears 
that  she  had  the  full  advantage  of  the  common  schools  of 
that  county;  and  while  her  ambition  to  receive  a  higher 
education  was  commendable,  and  her  desire  to  live  in  the 
city  and  to  dress  more  elegantly  and  expensively  was  per- 
haps pardonable,  yet  her  mother  was  under  no  obligation 
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under  the  alleged  agreement,  to  maintain  her  in  this  expens- 
ive position,  and  there  is  no  doubt  but  that,  at  the  time,  the 
daughter  thoroughly  understood  this  and  acted  upon  it. 

There  is  some  discrepancy  in  the  testimony  of  mother 
and  daughter  concerning  the  expenses  incurred  by  the 
daughter  while  at  Seattle,  which  the  mother  paid.  But  it 
is  very  evident,  from  the  testimony  of  the  daughter  alone, 
that  the  expenses  were  rather  heavy,  and  as  many  years  have 
elapsed  between  the  time  she  lived  there  and  the  time  she 
testified  in  this  action,  it  is  more  than  probable  that  many 
items  of  expense  have  been  forgotten.  Indeed,  the  faulti- 
ness  of  her  memory  is  manifest,  for  on  her  first  examina- 
tion she  testified  that  she  only  lived  in  Seattle  seven 
months,  and  subsequently  that  she  was  probably  mistaken, 
and  that  she  was  there  fifteen  months.  The  mother  testi- 
fied positively  that  she  paid  out  for  her  at  that  time  the 
sum  of  eight  hundred  dollars.  The  consideration  ex- 
pressed in  the  deed  was  five  hundred  dollars,  and  without 
reviewing  the  testimony  in  detail,  we  are  satisfied  from 
such  testimony,  including  the  assessment  of  1884,  which 
was  two  years  after  the  contract  to  sell  was  entered  into, 
that  five  hundred  dollars  was  about  the  full  valuation  of 
the  land. 

The  daughter  was  married  December  16,  1884,  less  than 
five  months  after  the  deed  was  executed,  and  no  demand 
was  made  on  the  mother  until  June,  1886,  after  the  value 
of  the  land  had  been  gi*eatly  enhanced.  And  it  appears 
from  the  testimony  of  the  daughter  that  she  was  not  the 
most  interested  party  in  bringing  the  action,  and  in  fact 
knew  very  little  about  the  facts  on  which  many  of  the  alle- 
gations were  based,  for  she  frankly  testifies  upon  cross  ex- 
amination that  she  had  never  heard  of  nearly  all  of  these 
alleged  frauds  until  they  were  called  to  her  attention  while 
on  the  witness  stand.  It  seems  tolerably  plain  to  us  that  if 
any  undue  influence  was  brought  to  bear  upon  the  daughter 
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to  control  her  actions,  it  was  after,  rather  than  before,  her 
marriage. 

It  is  of  little  profit  to  cite  authorities  in  this  class  of 
cases,  for  every  case  depends  largely  upon  the  circum- 
stances surrounding  it.  There  can  be  very  little  contro- 
vei*sy  as  to  the  law  governing  contests  of  this  kind;  the 
controversy  is  over  the  facts.  We  do  not  think  the  testi- 
mony in  this  case  shows  such  a  state  of  facts  as  would  war- 
rant the  court  in  concluding  that  this  deed  was  proGui*ed 
by  fraud,  or  by  the  exercise  of  undue  influence,  or  that 
there  was  want  of  consideration  for  its  execution. 

Under  all  the  circumstances  of  the  case  we  conclude  that 
the  respondent  has  failed  to  make  out  her  case  in  every 
particular,  and  the  judgment  will  therefore  be  reversed, 
and  the  cause  dismissed,  with  costs  to  the  appellant  in  the 
lower  court  and  in  this  court. 

Anders,  C.  J.,  and  Scott,  Hoyt  and  Stiles,  JJ.,  con- 
cur. 


[No.  775.    Decided  December  SO.  1892.] 

Thomas  B.  Childs,  Appellant^  v.  The  Cvty  of  Ana- 

CORTES,  Respondent.     ' 

M  DNICIP AL  CORPORATIONS  —  INDEBTEDNESS  —  CONSTITUTIONAL 

LAW  —  VALUATION  OF  PROPERTY. 

The  constitutional  provision  prohibiting  cities  from  incurring 
indebtedness  in  excess  of  one  and  one-half  per  cent,  of  the  valuation 
of  the  taxable  property  therein  is  a  limitation,  and  not  a  grant,  of 
the  power  to  incur  indebtedness,  and  has  no  effect  upon  cities  until 
the  data  which  gives  life  to  such  limitation  has  been  first  ascer- 
tained. 

Where  a  city  has  been  recently  incorporated,  and  until  a  regular 
assessment  for  city  purposes  can  be  made,  such  city  may  ascertain 
the  total  valuation  of  the  property  within  the  city  limits,  as  showB 
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by  the  last  assessment  roll  of  the  county,  and  declare  the  same  to  be 
the  valuation  of  the  city  property  for  the  purpose  of  establishing  a 
basis  for  the  incurring  of  indebtedness. 

Although  warrants  issued  by  a  city  may  make  its  indebtedness 
in  excess  of  the  lawful  limit,  according  to  the  valuation  at  the  time 
when  issued,  yet,  if  such  indebtedness  was  legal  according  to  the 
valuation  for  the  year  in  which  it  was  incurred,  the  warrants  are 
valid. 

Appeal  from  Superior  Courts  Skagit  County, 

B.  B.  Fowle^  for  appellant. 
Welh  i&  Joiner^  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

Hoyt,  J. — On  the  15th  day  of  May,  1891,  the  city  of 
Anacortes  was  duly  incorporated  under  the  general  laws  of 
the  state  and  became  a  city  of  the  third  class.  On  July 
Ist  following,  the  city  council,  for  the  purpose  of  ascer- 
taining the  amount  of  taxable  pi'opeity  within  the  corpor- 
ate limits  of  said  city,  caused  W.  G.  Beard,  the  duly  elected 
and  qualified  city  assessor  of  said  city,  and  also  the  duly 
appointed  and  qualified  deputy  county  assessor,  to  return 
to  the  council  the  total  amount  of  taxable  property  within 
the  corporate  limits  of  said  city,  according  to  the  valuation 
of  such  property  on  the  assessment  roll  for  the  county  for 
the  then  current  year.  Thereafter  said  Beard  certified  to 
the  council  the  total  amount  of  said  taxable  property  so  as- 
certained by  him  to  be  $5,120,000.  On  the  6th  day  of 
July  the  city  council,  by  ordinance  duly  passed  and  pub- 
lished, accepted  and  approved  of  the  valuation  so  returned 
and  ascertained,  and  declared  that  the  true  value  of  all  the 
property  within  the  limits  of  said  city,  for  city  purposes, 
was  the  said  sum  of  $5,120,000. 

Between  the  date  of  the  incorporation  of  the  city  and  the 
date  when  such  valuation  was  ascertained  and  declared,  the 
city  incurred  indebtedness  to  the  amount  of  $84.50,  and 
between  said  last  date  and  the  31st  day  of  May,  1892,  it 
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incurred  a  further  indebtedness,  and  issued  warrants  upon 
its  treasurer  therefor,  in  the  sum  of  §59,383. 34.  Between 
said  dates  it  also  incurred  a  further  indebtedness  of  $7,- 
707.66,  for  which  warrants  were  duly  issued  after  the  said 
3l8t  day  of  May,  1892.  On  said  May  31,  1892,  the  reg- 
ular assessment  roll  for  said  city  for  that  year  was  com- 
pleted and  became  effective.  From  such  assessment  roll 
it  appeared  that  the  total  valuation  of  the  taxable  property 
of  the  city  was  $2,961,816. 

The  plaintiff  brought  this  action  to  enjoin  the  city  from 
paying  any  of  said  warrants,  and  the  question  presented  to 
us  for  consideration  is  as  to  whether  or  not  the  warrants 
issued  under  the  circumstances  above  set  out  were  valid 
obligations  as  against  the  city. 

It  is  contended  upon  the  part  of  the  plaintiff  that  until 
there  had  been  an  ascertainment  of  the  value  of  the  taxable 
property  within  the  city,  as  shown  by  the  regular  assess- 
ment roll  for  city  purposes,  the  city  could  incur  no  in- 
debtedness; that  the  constitution  prohibited  the  city  from 
incurring  an  indebtedness  in  excess  of  one  and  one-half  per 
cent,  of  the  valuation  of  the  taxable  property  so  ascer- 
tained, and  that  until  such  valuation  was  made  to  appear, 
there  was  nothing  to  show  what  indebtedness  the  city  could 
legally  incur,  and  that,  for  that  reason,  it  could  incur  none 
at  all.  It  is  further  contended  in  his  behalf  that  the  at- 
tempted ascertainment  of  the  valuation  of  the  taxable  prop- 
erty in  1891,  as  above  stated,  was  entirely  ineffectual  for 
the  pui-pose  of  establishing  the  data  upon  which  the  one 
and  one-half  per  cent,  of  indebtedness  could  be  estimated. 

We  are  unable  to  agree  with  either  of  these  contentions. 
In  our  opinion,  the  provision  of  the  constitution  as  to  the 
amount  of  indebtedness  which  may  be  legally  incurred  by 
a  city  is  a  limitation  upon  the  powers  thereof,  and  not  a 
grant  of  the  right  to  incur  indebtedness.  Without  this  pro- 
vision of  the  constitution,  it  would  have  been  competent 
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for  the  city,  acting  under  authority  from  the  legislature,  to 
have  incurred  any  amount  of  indebtedness.  This  being  so, 
it  follows  that  the  provision  of  the  constitution  is  a  limita- 
tion, and  not  a  grant.  If,  without  the  provision  of  the 
constitution,  the  city  could  incur,  not  only  an  indebtedness 
to  the  amount  therein  named,  but  also  to  any  further  amount 
within  the  limitations  of  its  charter,  it  cannot  with  any  de- 
gree of  consistency  be  claimed  that  it  must  look  to  such 
provision  as  the  source  of  its  power  to  incur  indebtedness. 
Such  provision  being  then  a  simple  limitation,  it  could  have 
no  effect  upon  the  city  until  the  data,  which  gave  life  to 
such  limitation,  had  been  tii*st  ascertained.  It  will  be  pre- 
sumed, in  the  absence  of  a  showing  to  the  contrary,  that 
the  city  in  incurring  any  indebtedness  acted  properly,  and 
the  fact  that  it  exceeded  the  limitation  authorized  by  the 
constitution  could  never  be  made  to  appear  until  the  valu- 
ation upon  which  the  percentage  named  in  such  provision 
is  to  be  estimated  had  been  established  as  required  by  law. 
The  conclusion  to  which  we  have  come  as  to  this  ques- 
tion would  make  it  unnecessary  for  us  to  discuss  the  other 
question  to  determine  the  validity  of  the  great  bulk  of  the 
warrants  in  question,  but  since  the  total  amount  of  such 
indebtedness  exceeds  one  and  one-half  per  cent,  of  the 
total  valuation  as  shown  by  the  assessment  roll  for  city 
purposes,  it  would  follow  that  a  portion  of  the  same  would 
be  void  unless  the  valuation  of  the  property  on  July  6, 
1891,  is  held  to  be  effectual  as  a  proper  basis  upon  which 
to  estimate  the  percentage  to  determine  whether  or  not  the 
limitation  of  the  constitution  has  been  exceeded.  Under 
the  constitutional  provision,  the  assessment  roll  of  the 
county  is  made  the  basis  for  ascertaining  the  valuation  of 
taxable  property  for  the  purposes  of  the  limitation  therein 
established.  To  this  general  provision  is  added  a  proviso 
by  which  the  assessment  roll  for  city  purposes  is  made  such 
basis  in  cities.     At  the  time  the  property  was  valued  and 
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placed  upon  the  assessment  roll  for  the  county  for  the  year 
1891,  the  property  afterwards  included  in  the  city  of  Ana- 
cortes  was  properly  valued  by  the  county  officers  and  placed 
upon  the  county  assessment  roll.  This  being  so,  and  the 
statute  having  contemplated  the  valuation  for  such  purpose 
only  once  in  each  year,  we  are  of  the  opinion  that  the  basis 
thus  established  was  the  proper  one  upon  which  to  estimate 
the  percentage  to  show  the  limit  of  indebtedness  during 
the  year  ending  with  the  time  when  the  regular  assessment 
for  the  succeeding  year  should  be  completed  and  become 
effective.  That  this  would  be  the  fact  if  the  property  re- 
mained out<iide  of  the  limits  of  the  city  there  can  be  no 
question,  and  in  our  opinion  the  fact  that  by  the  incorpo- 
ration of  the  city  it  is  segregated  from  the  other  property 
of  the  county,  could  not  change  the  rule.  If  such  is  not 
the  fact,  then  it  would  follow  from  what  we  have  hereto- 
fore said  that  until  the  date  of  the  first  regular  assessment 
for  city  purposes  there  would  be  no  data  to  aid  the  officers 
of  the  city  in  determining  as  to  whether  or  not  any  indebt- 
edness which  they  were  about  to  incur  was  in  excess  of  the 
constitutional  limitation.  Such  officers  would  be,  thei'e- 
fore,  during  what  might  be  almost  an  entire  year,  working 
in  the  dark,  and  when  the  regular  assessment  for  city  pur- 
poses became  effective  it  might  be  found  that  indebtedness 
which  had  been  incurred  in  the  best  of  faith,  supposing  it 
to  be  within  the  amount  authorized  by  the  constitutional 
limitation,  was  in  excess  thereof  and  for  that  reason  entirely 
void. 

Under  the  facts  above  stated,  the  city  council  proceeded 
in  what  seems  to  us  to  have  been  a  proper  manner  to  as- 
certain the  total  valuation  of  the  property  within  the  city 
limits,  as  shown  by  the  last  assessment  roll  of  the  county, 
and  duly  ascertained  and  declared  the  same.  And  until  a 
regular  assessment  for  city  purposes  had  been  made,  we 
think  that  the  valuation  thus  established  must  be  held  to 
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be  a  proper  valuatioD  of  the  property  of  said  city  for  the 
purposes  of  estimating  the  limit  of  indebtedness  under  the 
constitutional  provision. 

What  we  have  said  above  shows  that,  in  our  opinion,  all 
of  the  warrants  issued  prior  to  the  Slst  day  of  May,  1892, 
were  valid  and  binding  obligations  against  the  city.  It  is 
claimed,  however,  that  as  to  the  $7,707.65,  issued  after 
said  31st  day  of  May,  1892,  the  basis  for  the  limitation 
had,  at  the  date  of  their  issue,  been  duly  established  at  the 
sum  of  $2, 961, 816;  and  that,  as  the  amount  of  outstand- 
ing wari'ants  at  the  date  these  were  issued  was  in  excess  of 
one  and  one-half  per  cent,  of  said  last  named  sum,  these 
warrants  came  within  the  constitutional  provision,  and  be- 
ing issued  in  excess  of  the  percentage  therein  established, 
were  voi<l.  This  would  doubtless  be  true  if  the  indebted- 
ness upon  which  these  warrants  were  issued  had  been  in- 
curred subsequent  to  said  May  31st,  but  such  was  not  the 
fact.  The  liability  was  incurred  when  the  total  amount  of 
the  indebtedness,  including  the  amount  of  such  liability, 
wad  within  the  one  and  one-half  per  cent,  named  in  the 
constitution.  Such  being  the  fact,  the  indebtedness  when 
incurred  was  valid  and  binding,  and  warrants  to  evidence 
the  same  could  properly  be  issued,  even  although  at  the 
time  of  such  issue  they  constituted  a  part  of  an  excess  as 
estimated  under  the  valuation  then  efTective. 

The  decree  of  the  superior  court  must  be  affirmed. 

Anders,  C.  J.,  and  Scott,  Dunbar  and  Stiles,  JJ., 
concur. 
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[No.  811.    Decided  January  8. 1893.] 

J.  L.  McMuRRAY,  Respondent^  v.  Wiluam  H.  Holus, 

Appdlmit. 

COUNTY  OFFICERS  —  TERM   OF  OFFICK  —  CONSTITCTIONAL   LAW. 

Under  art.  6,  §8  of  the  constitution,  and  under  §14  of  the  sched- 
ule to  that  instrument,  the  term  of  office  for  county  officers  is  for 
two  years  commencing  on  the  second  Monday  of  January  next  suc- 
ceeding their  election;  and  the  act  of  February  4, 1886.  entitled  "An 
act  to  prescribe  the  tenure  of  office  in  the  Territory  of  Washington."* 
has  been  abrogated  by  such  constitutional  provisions. 

Appeal  from  Superior  Courts  Pierce  Coxmty. 

Snell  it  Bedford^  for  appelhiDt. 

Stephen  0'* Brien^  and  F.  C.  Robertson^  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

Hoyt,  J.  —  Under  the  stipulations  contained  in  the  rec- 
ord, the  only  question  which  this  court  is  called  upon  to 
decide  is  this:  Does  the  term  of  the  county  officers  elected 
on  the  8th  day  of  November,  1892,  begin  on  the  second 
Monday  in  January,  or  upon  the  first  Monday  in  March, 
1893?  If  upon  the  former  date,  it  is  conceded  that  the  judg- 
ment of  the  lower  court  must  be  affirmed,  and  if  upon  the 
latter,  that  it  should  be  reversed. 

It  is  conceded  by  the  briefs  of  the  respective  counsel 
that  the  decision  of  this  question  depends  upon  the  fact  as 
to  whether  or  not  the  act  of  February  4,  1886,  entitled 
'*An  act  to  prescribe  the- tenure  of  office  in  the  Territory 
of  Washington,"  is  still  in  force.  When  this  state  adopted 
its  constitution,  and  was  by  the  action  of  the  United  States 
admitted  to  statehood,  its  existence  as  a  territory  was  fully 
terminated.  From  the  fact  of  such  termination  of  its  ter- 
ritorial existence,  all  its  powers  and  duties  as  such  ceased. 
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Ail  laws  enacted  for  its  goverDment  were  at  once  abro- 
gated; or  it  would,  perhaps,  be  more  correct  to  say  that 
the  existence  of  the  political  body  to  be  governed  by  said 
laws  had  ended,  and  that  there  was  nothing  left  for  the 
laws  to  operate  upon,  and  for  that  reason  they  were  utterly 
without  effect.  It  must  follow  that  to  the  constitution 
itself,  and  the  schedule,  which  may  be  treated  as  a  part 
thereof,  must  the  state  look  for  all  its  authority,  until  such 
had  been  provided  by  the  action  of  the  state  legislature 
under  the  constitution.  Such  being  the  case,  it  cannot  be 
held  that  any  of  the  laws  of  the  territory  are  now  in  force 
in  the  state,  excepting  such  as  have  been  made  to  be  thus 
of  force  by  the  constitution  itself,  or  by  the  action  of  the 
state  legislature.  It  is  not  claimed  that  there  has  been 
any  legislation  by  the  state  which  affects  this  question. 
We  can,  therefore,  only  look  to  the  constitution  itself  for 
its  determination. 

The  schedule  provides  generally  that  all  the  territorial 
laws  shall  be  continued  in  force,  excepting  such  as  are  re- 
pugnant to  the  constitution.  This  provision  was  broad 
enough  to  continue  in  force  the  act  in  question,  and  it 
must  be  held  to  be  in  force  unless  it  is  repugnant  to  some 
provision  of  the  constitution  or  the  schedule. 

It  is  provided  in  §  14  of  said  schedule  that — 

"All  district,  county  and  precinct  oflScers  who  may  be 
in  office  at  the  time  of  the  adoption  of  this  constitution, 
and  the  county  clerk  of  each  county  elected  at  the  tirst 
election,  shall  hold  their  respective  offices  until  the  second 
Monday  of  January,  A.  D.  1891,  and  until  such  time  as 
their  successors  may  be  elected  and  qualified,  in  accordance 
with  the  provisions  of  this  constitution." 

This  provision  and  that  continuing  the  laws  of  the  teiri- 
tory  in  force  are  both  found  in  the  schedule,  and  must,  of 
course,  be  construed  together.  Thus  construing  them,  it 
se^ms  to  us  clear  that  there  could  have  been  no  intention 
to  continue  in  force  the  act  under  consideration.     If  such 
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had  been  the  intention,  there  would  have  been  no  necessity 
for  the  provision  contained  in  said  §  14.  Such  provision 
in  itself,  and  without  any  reference  to  the  act  in  question, 
limited  the  term  of  the  officers  then  in  office,  and  the  limit 
thus  fixed  was  a  different  one  from  that  named  in  said  act. 
When  the  provision  took  effect  the  act  in  question  could  no 
longer  stand,  as  it  was  repugnant  to  the  terms  of  the  con- 
stitution. It  follows  that  it  was  not  continued  in  force  by 
the  provision  above  referred  to. 

The  fact  that  there  is  a  further  provision  in  said  §  14, 
that  the  officers  therein  named  shall  continue  to  hold  after 
the  second  Monday  of  January,  1891,  until  such  time  as 
their  successors  may  be  elected  and  qualified,  can  have  no 
controlling  influence.  Such  a  provision  is  the  usual  one  to 
prevent  an  office  being  left  unfilled  by  reason  of  the  failure 
to  elect  a  successor,  or  of  such  successor  to  properly  qualify 
and  enter  upon  the  duties  of  the  office. 

It  is  very  clear  from  such  provision  of  the  schedule  that 
it  was  the  intention  of  the  constitution  that  the  officers  to 
be  elected  at  the  first  election  provided  for  in  the  constitu- 
tion should  take  their  office  on  the  second  Monday  in  Jan- 
uary, 1891,  and  not  on  the  first  Monday  in  March,  as 
provided  for  under  said  act  of  the  territorial  legislature. 
It  would  never  have  been  provided  that  the  tenure  of  those 
holding  under  the  territory  should  be  continued  until  the 
second  Monday  in  January  only,  and  that  the  term  of  the 
officers  to  be  elected  as  their  successors  should  not  com- 
mence until  the  first  Monday  in  March. 

Such  being  the  fact,  we  think  that  the  provisions  of  §  8, 
art.  6  of  the  constitution  furnish  additional  proof  of  the 
intention  of  the  constitution  makers  to  provide  fully  upon 
the  question  of  the  terms  of  the  officei*s  mentioned  in  said 
act  of  the  legislature,  and  that  such  full  provisions  having 
been  made,  the  continuance  of  said  act  in  force  was  unneces- 
sary.    It  is  provided  in  said  last  named  section  that  such 
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officers  shall  be  elected  on  the  Tuesday  after  the  first  Mon- 
day in  November,  1890,  and  that  thereafter  all  elections 
for  such  ofiicers  shall  be  held  biennially  on  the  Tuesday 
next  succeeding  the  first  Monday  in  November.  Such  pro- 
rision  for  the  election  of  these  ofiicers  shows  a  clear  inten- 
tion that  their  terms  of  office  shall  be  two  years,  and  as  we 
have  already  seen,  the  term  of  office  of  those  first  elected 
commenced  on  the  second  Monday  in  January,  1891,  it 
follows  as  a  reasonable  conclusion  that  their  terms  will  end 
on  the  second  Monday  in  January,  1893,  and  that  that  date 
will  be  the  commencement  of  the  terms  of  their  successors 
in  office. 

It  is  not  necessary  for  the  purposes  of  this  case  that  we 
should  determine  as  to  the  efifect  of  §  5  of  art.  11  of  the 
constitution.  Whether  that  section,  construed  with  §  8  of 
art.  6,  above  mentioned,  will  be  held  to  have  authorized  the 
legislature  to  prescribe  such  a  length  of  term  as  it  sees  fit 
for  such  officers,  or  whether  it  shall  be  held  that  said  §  5 
simply  authorizes  the  legislature  to  fix  the  date  when  the 
two  years'  term  shall  commence  and  end,  is  entirely  foreign 
to  the  question  at  bar.  It  is  enough  for  the  purposes  of 
this  case  that  we  hold,  as  we  do,  that  the  provisions  of  the 
constitution  in  effect  have  made  a  two  years'  term  for  such 
officers,  and  provided  that  such  term  shonld  commence  on 
the  second  Monday  of  January  next  succeeding  their  elec- 
tion; that,  whether  or  not  the  legislature  has  plenary  powers 
in  fixing  the  length  of  such  terms  and  the  date  of  their 
commencement,  such  provisions  of  the  constitution  must 
remain  in  force  until  action  has  been  taken  by  the  state 
legislature. 

The  judgment  of  the  superior  couit  must  be  affirmed. 

Anders,  C.  J.,  and  Stiles,  Dunbar  and  Scott,  JJ., 
concur. 
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[  No.  63R.    Decided  January  4, 1893.] 

Seattle  and  Montana  Railway  Company,  AppeUant^  v. 
Claussen-Sweeney  Brewing  Company,  Re^pond^nt 

SALE  —  DELIVERY   BY   SUB-CONTRACTOR  —  WHEN  TITLE  PA.SSES. 

A  contractor  agreed  to  furnish  a  railway  company  a  large  num- 
ber of  ties,  which  were  to  be  delivered  on  the  company's  right-of- 
way  and  inspected  by  it,  those  furnished  during  one  month  to  be 
paid  for  on  the  25th  of  the  succeeding  month.  The  contractor  let 
a  contract  to  a  third  party  to  furnish  a  portion  of  the  ties,  who  in 
turn  sub-contracted  with  another  for  the  delivery  of  such  ties,  the 
contract  providing  that  the  inspection  and  acceptance  of  the  ties 
should  be  by  the  regular  tie  inspector  of  the  railway  company.  In 
addition,  the  ugual  course  of  dealing  between  the  company  and  its 
contractors  and  sub-contractors  in  such  transactions  contemplated 
but  one  delivery.  Held,  That  on  a  delivery  of  the  ties  by  the  second 
sub-contractor  upon  the  company's  right-of-way,  and  the  inspection 
and  acceptance  by  the  company  as  a  delivery  by  the  principal  con- 
tractor under  the  contract,  the  title  passed  to  the  railway  company, 
although  the  second  sub-contractor  may  have  had  no  knowledge  of 
such  inspection  and  acceptance,  and  may  never  have  received  any 
pay  for  the  ties. 

Appeal  from  Superior  Courts  Kiiig  County. 

Burhe^  Shepard  c&  Woods^  for  appellant. 
Stratton^  Lewi^  cfe  Gilman^  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

Hoyt,  J. — This  action  was  brought  to  recover  the  value 
of  certain  ties  alleged  to  have  been  the  property  of  the 
plaintiff,  and  to  have  been  converted  to  its  own  use  by  the 
defendant.  The  ties  alleged  to  have  been  so  converted,  for 
the  purposes  of  the  trial  and  consideration  here,  were  di- 
vided into  two  lots,  as  to  one  of  which,  numbering  about 
eleven  hundred,  the  defendant  admitted  the  taking,  but  de- 
nied the  title  .of  the  plaintiff,  and  as  to  the  other,  number- 
ing about  seven  hundred,  no  question  was  raised  as  to  the 
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title  of  the  plaintiff,  but  the  taking  was  denied  by  the  de- 
fendant. 

As  to  the  second  parcel,  and  the  questions  raised  in  con< 
nection  therewith,  we  shall  say  nothing,  as  our  conclusions 
in  regard  to  the  questions  presented  in  reference  to  the 
other  lot  will  require  a  re-trial  of  the  case.  And  upon  such 
re-trial  it  is  not  likely  that  the  same  questions  will  present 
themselves  as  to  said  lot  as  upon  the  trial  already  had. 
And  anything  that  might  be  now  said  in  regard  thereto  for 
that  reason  would  be  of  no  avail. 

Quite  a  number  of  errors  have  been  alleged  with  refer- 
ence to  the  questions  presented  to  the  court  relating  to  said 
first  mentioned  lot;  some  of  which  we  think,  as  a  matter  of 
purely  technical  law,  were  clearly  well  taken,  but  as  it  seems 
to  us  that  the  case  was  submitted  to  the  jury  under  instruc- 
tions, the  whole  scope  of  which  was  such  as  to  mislead  to 
the  substantial  prejudice  of  the  plaintiff,  we  shall  content 
ourselves  with  a  general  consideration  of  this  substantial 
error,  as  the  technical  errors  occurring  during  the  progress 
of  the  trial  will  be  substantially  covered  by  such  considera- 
tion, and  the  lower  court,  upon  a  I'e-trial  in  accordance  with 
this  opinion,  will  not  be  likely  to  fall  into  the  technical 
errors  which  appear  in  this  record. 

It  appears  from  the  record  that  the  plaintiff  had  made  a 
contract  with  WooUey  &  Co.,  under  which  they  were  to 
furnish  to  such  plaintiff  a  large  number  of  ties,  which  were 
to  be  delivered  on  the  right>of-way  of  the  plaintiff,  and  in- 
spected by  it,  and  those  furnished  during  one  month  to  be 
paid  for  on  or  about  the  25th  of  the  succeeding  month. 
Under  such  contract  the  intention  of  the  parties  seems 
clear  that,  immediately  upon  the  inspection  of  the  ties,  and 
the  acceptance  thereof  by  the  plaintiff,  the  title  passed  to 
it,  and  was  not  in  any  sense  retained  by  said  Woolley  & 
€o.  until  payment  had  been  made.  In  other  words,  it  was 
clearly  a  sale  of  the  ties  upon  credit,  by  which  the  title 
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passed,  perhaps  immediately  upon  the  delivery  upon  the 
right-of-way  of  the  plaintiff,  and  before  inspection  and  ac- 
ceptance by  it,  and  certainly  immediately  upon  such  inspec- 
tion and  acceptance. 

WooUey  &  Co.  let  a  contract  to  one  Fostrom  for  the 
furnishing  of  a  portion  of  the  ties  under  said  contract,  and 
said  Fostrom  sub-contracted  for  the  delivery  of  such  ties 
with  one  Osier.  The  contract  between  said  Woolley  &  Co. 
and  said  Fostrom,  and  said  Fostrom  and  said  Osier,  pro- 
vided for  the  delivery  of  the  ties,  and  for  the  payment 
therefor,  in  substantially  the  same  form  as  did  the  one  be- 
tween Woolley  &  Co.  and  the  plaintiff,  and  from  the  uncon- 
tradicted testimony  as  to  the  course  of  dealing  as  between 
the  railroad  company  and  its  contractors,  and  those  having 
contracts  under  said  principal  contractors,  it  clearly  ap- 
pear that  the  parties  to  the  several  contracts  contemplated 
only  one  delivery;  that  it  was  the  intention  of  all  that 
when  Osier  delivered  the  ties  upon  the  right-of-way  of  the 
plaintiff,  they  were  there  for  the  purpose  of  being  inspected^ 
and,  if  found  in  accordance  with  the  contract,  accepted  by  it ; 
and  that  such  inspection  and  acceptance  were  to  be  opera- 
tive not  only  as  between  the  plaintiff  and  its  principal  con- 
tractor,  but  also  as  between  the  sub-contractors  and  their 
i-espective  principals.  This  sufficiently  appears  from  an 
examination  of  the  terms  of  the  contract  of  the  plaintiff 
with  Woolley  &  Co.,  and  those  of  the  contract  between 
Osier  and  Fostrom. 

The  last  named  contract  did  not  provide  that  the  inspec- 
tion and  acceptance  should  be  personal  by  Fostrom,  but, 
instead  thereof,  that  such  inspection  and  acceptance  should 
be  by  the  regular  tie  inspector  of  the  plaintiff.  And  the 
terms  of  payment  named  in  said  contract  were  the  same 
as  those  of  the  contract  between  the  plaintiff  and  Woolley 
&  Co.  But  if  there  was  any  doubt  in  regard  to  this  mat- 
ter from  an  inspection  of  the  terms  of  the  contract,  this 
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doubt  was  fully  resolved  in  favor  of  the  conteution  of  the 
plaintiff  by  the  undisputed  testimony  as  to  the  course  of 
dealing  as  between  such  plaintiff  and  its  contractors  and 
sub-contractors  hereinbefore  referred  to. 

Such  being  the  legal  effect  of  all  the  contracts,  the  court 
should  have  instructed  the  jury  that  if,  in  pursuance  of  his 
contract  with  Fostrora,  Osier  had  made  a  delivery  of  the 
ties  upon  the  right-of-way  of  the  plaintiff,  as  required  by 
said  contract,  and  the  same  had  been  inspected  and  ac- 
cepted by  the  plaintiff  as  a  delivery  by  Woolley  &  Co., 
under  their  contract,  the  title  passed  to  the  plaintiff  regard- 
less of  the  question  as  to  whether  or  not  Osier  himself  had 
any  knowledge  as  to  when  the  ties  were  thus  inspected  and 
accepted,  or  of  the  question  as  to  whether  or  not  he  had  or 
ever  did  receive  his  pay  therefor. 

As  we  view  the  instruction  of  the  court,  it  not  only  did 
not  thus  instruct  the  jury,  as  it  was  requested  to  do  by  the 
plaintiff,  but  on  the  contrary  instructed  them  substantially 
that  the  title  would  not  pass  from  Osier  unless  he  was  di- 
rectly a  party  to  the  inspection  and  acceptance  of  the  ties 
by  the  plaintiff.  This  goes  to  the  substance  of  the  whole 
controversy  as  to  the  title  to  this  lot  of  ties,  and  as  the 
testimony  was  practically  undisputed,  it  would  perhaps  be 
our  duty  to  direct  the  entry  of  judgment  in  favor  of  the 
plaintiff  for  this  lot  of  ties  without  a  re-trial,  were  it  not 
for  the  fact  that  the  question  of  value  does  not  seem  to 
have  been  admitted  nor  exactly  established  by  the  undis- 
puted proofs,  and  of  the  further  and  more  controlling  fact 
that  such  a  disposition  of  the  case  would  leave  it  undeter- 
mined as  to  the  other  lot  of  ties.  The  result  would  be  that^ 
without  the  consent  of  the  parties,  a  single  case  would  prac- 
tically be  made  into  two,  as  to  one  of  which  the  entry  of  a 
final  judgment  would  be  directed,  and  as  to  the  other  an 
affirmance  or  a  re-trial.     In  view  of  these  complications, 
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justice  will  be  best  subserved  by  a  re-trial  of  the  whole 
case  in  accordance  with  the  law  herein  laid  down. 

The  judgment  will,  therefore,  be  reversed,  and  a  new 
trial  ordered. 

Anders,  C.  J.,  and  Stiles,  Dunbar  and  Scott,  JJ., 
concur. 


6  *%l 

ga_^\  [No.  649.    Decided  January  6, 1898.1 

Woo  Dan,  Appellant^  v.  Seattle  Electric  Railway 
AND  Power  Company,  Respondent. 

appeal— harmless    error  —  ACTION    FOR    DAMAGES  —  CONTRIBU- 
TORY N  EGLIGENCE  —  INSTRUCTIONS. 

Irrelevant  and  immaterial  testimony  admitted  over  objection 
will  not  justify  a  reversal  when  it  does  not  appear  to  be  in  any  way 
prejudicial  to  the  appellant. 

In  an  action  for  damages  where  the  theory  of  plaintifiTs  case  is, 
that  an  electric  car  had  slowed  down  in  response  to  his  signal,  and 
that  when  he  was  about  to  jump  on  the  rate  of  speed  was  suddenly 
increased  to  its  usual  rate,  whereby  he  was  thrown  under  the  wheels 
and  injured,  it  is  not  error  for  the  court  to  charge  that  **if  the  jury 
believe  from  the  evidence  that  the  plaintiff  attempted  to  board  the 
front  platform  of  the  car  while  the  same  was  running  at  its  ordinary 
rate  of  speed,  then  the  plaintiff  was  guilty  of  contributory  negli- 
gence." 

It  is  not  error  to  charge  the  jury  that  if  plaintiff,  without  signal- 
ing, attempted  to  board  an  electric  car  while  in  motion,  and  was 
injured,  he  could  not  recover. 

It  is  not  error  to  refuse  to  give  a  charge  to  the  jury  which  as- 
sumes facts  concerning  which  there  is  no  testimony  in  the  case. 

Appeal  from  Superior  Courts  Eing  County, 

Finch^  Snook  c&  Finch^  for  appellant. 

Julius  F,  Ilale^  and  Wiley ^  Scott  <&  Bostwick^  for  re- 
spondent. 
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The  opinion  of  the  court  was  delivered  by 

Stiles,  J. — The  second  paragraph  of  the  complaint  in 
this  action  was  as  follows: 

'^That  said  plaintiff,  on  or  about  the  6th  day  of  February, 
1891,  sought,  solicited  and  asked  for  passage  on  one  of  the 
cars  of  the  said  company  on  its  said  road,  from  Fremont 
to  Seattle;  that  said  plaintiff  sought,  solicited  and  asked 
for  passage  of  said  company  on  said  car  by  motioning  and 
signalling  to  the  ^ motor  man'  operating  said  car;  that, 
at  the  time  said  plaintiff  signalled  to  said  motor  man  as 
aforesaid,  said  car  was  in  rapid  motion  at  some  distance 
from  said  plaintiff,  and  approaching  said  plaintiff;  that  said 
motor  man  saw  said  plaintiff  standing  near  said  track  sig- 
nalling said  motor  man  to  stop  said  car,  and  that  said  motor 
man,  in  obedience  to  said  signal,  diminished  the  speed  of 
said  car  to  a  rate  of  speed  near  approaching  a  stop,  and 
that  while  said  car  was  moving  at  the  rate  of  speed  last 
aforesaid,  said  plaintiff  with  due  care  and  caution  undertook 
to  board  the  front  platform  of  said  car,  and  that  while  said 
plaintiff  was  in  the  act  of  boarding  said  car  as  aforesaid, 
and  before  said  plaintiff  had  fully  landed  on  the  platform 
of  said  car,  said  motor  man,  suddenly  and  without  warning 
or  notice  to  said  plaintiff,  and  negligently  and  carelessly, 
and  willfully  and  maliciously  set  said  car  into  fast  and  rapid 
motion,  throwing  and  causing  said  plaintiff  to  fall  beneath 
said  car,  with  his  leg  under  the  front  wheel  thereof,  and 
that  when  said  plaintiff  fell  under  said  car,  with  his  leg 
under  the  wheel  of  said  car  and  across  the  rail  of  said  track 
as  aforesaid,  the  said  wheel  of  said  car  caught,  ran  over  and 
mangled  the  leg  of  said  plaintiff  so  that,  by  reason  of  said 
injury,  said  plaintiff,  of  necessity,  had  to  have  his  leg  am- 
putated, severed  and  cut  off  from  said  plaintiff's  body." 

At  the  trial,  the  only  evidence  to  sustain  these  allega- 
tions was,  in  the  first  place,  the  statement  of  the  plaintiff 
and  several  other  persons,  some  of  whom  were  in  the  car, 
and  others  who  were  in  the  neighborhood,  that  plaintiff 
stood  along  side  of  the  railway  track,  in  a  cut  made  through 
a  bank  of  earth  which  was  several  feet  high,  until  the  car 
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approached  near  enough  for  him  to  attempt  to  jump  on. 
The  bank  was  high  enough  so  as  to  hide  the  plaintiff  until 
the  car  got  within  a  few  feet  of  him,  and  rose  within 
eighteen  or  twenty  inches  of  the  side  of  the  car.  The  cut 
was  some  ten  or  fifteen  feet  in  width.  The  usual  stopping 
places  of  cars  passing  upon  that  track  were  to  the  right  and 
left  of  the'  cut,  which  does  not  appear  to  have  been  at  any 
street  crossing.  The  car  approached  the  plaintiff  upon  a 
sharp  curve,  around  which  it  ran  with  somewhat  less  than 
its  usual  speed,  an<i  after  it  had  rounded  the  curve  the  speed 
was  increased  for  the  purpose  of  attaining  the  usual  speed 
of  about  seven  miles  an  hour.  The  plaintiff  alone  testified 
to  the  fact  that  he  raised  his  hand  ns  a  signal  that  he  de- 
sired the  ear  to  stop;  that  the  motor  man  saw  his  signal; 
that  the  car  at  the  time  it  reached  him  was  going  slowly, 
and  that  at  about  the  time  he  attempted  to  get  on,  its  speed 
was  suddenly  increased  by  the  motor  man  applying  the 
full  force  of  the  electric  current.  He  says  that  he  caught 
hold  of  the  front  rail  of  the  car  and  planted  his  feet  upon 
the  step.  Whether  he  got  his  feet  on  or  not,  the  fact  is  that 
he  was  in  some  way  thrown  off  the  car,  and  struck  by  the 
front  end  of  the  body  of  the  car,  which  threw  him  against 
the*  bank  of  earth,  whence  he  fell  to  the  ground,  and  under 
the  car  wheels. 

The  first  ground  of  error  alleged  is,  that  the  court  per- 
mitted the  respondent  to  elicit  from  several  witnesses  an- 
swers to  questions  like  these: 

"  1 .  State  to  the  jury  whether  this  place  where  the  China- 
man attempted  to  board  this  car  was  a  safe  place  in  your 
opinion,  a  safe  place  to  board  a  car  in  motion. 

"2.  What  would  you  say  as  to  the  manner  in  which  a 
person  should  act  if  they  wanted  to  board  a  car  at  that 
place,  to  get  on  the  front  platform? 

''3.  You  may  state  to  the  jury  whether,  at  the  time  this 
Chinaman  jumped  to  get  aboard  the  car  at  that  place,  it 
was  a  safe  and  careful  thing  for  him  to  do." 
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Abstractly,  all  such  questions  must  be  regarded  as  imma- 
terial and  irrelevant,  and  therefore  not  proper  to  be  asked 
or  answered.  The  gist  of  this  action  was  not  an  alleged 
injury  caused  by  the  fault  of  the  plaintiff  while  attempting 
to  board  the  moving  car,  but  that  while  he  was  attempting 
to  do  so,  the  motor  man,  with  knowledge  of  his  attempt, 
suddenly  forced  the  car  to  a  high  rate  of  speed  and  thereby 
caused  the  plaintiff^s  full.  It  was  not  necessary  to  ask  such 
questions,  either,  because  both  court  and  jury  at  this  time 
in  legal  experience,  will  take  notice  that  to  attempt  to  board 
a  moving  street  car,  especially  by  its  front  platform,  is  dan- 
gerous under  any  circumstances;  and  if  an  intending  pas- 
senger, in  attempting  to  get  upon  a  moving  car,  is  injured 
simply  by  his  slipping  down,  he  has  no  one  to  blame  but 
himself.  But  such  questions  in  such  a  case  could  not  be 
materially  prejudicial. 

The  next  objection  is  to  the  10th  instruction  that — 

""If  the  jury  believe  from  the  evidence  that  the  plaintiff 
attempted  to  board  the  front  platform  of  the  car  while  the 
same  was  running  at  its  ordinary  rate  of  speed,  then  the 
plaintiff  was  guilty  of  contributory  negligence,  and  if  you 
so  find,  your  verdict  will  be  for  the  defendant." 

The  argument  which  appellant  makes  in  support  of  his 
objection  to  this  instruction  is  defective  for  the  reason  that 
it  admits  that  the  contention  of  the  appellant  was  that  the 
car  was  not  at  the  time  of  his  accident  running  at  its  ordi- 
nary rate  of  speed,  but  at  a  slower  rate  at  which  it  would 
not  necessarily  have  been  negligence  for  the  appellant  to 
attempt  to  get  upon  it. 

It  is  not  always  negligence  per  se  for  a  j)ei*son  in  good 
physical  condition  and  unincumbered  to  attempt  to  get 
upon  a  moving  street  car.  Eppendorf  v,  Brooklyn^  etc,^ 
S.  R.  Co.,  69  N.  Y.  195;  Briggs  v.  Union  SL  By.  Co,, 
148  Mass.  72  (19  N.  E.  Rep.  19);  Corlin  v.  Went  And  SL 
Ry,  Co.,  154  Mass.  197  (27  N.  E.  Rep.  1000);  Morkonv. 
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Broadway  cfe  S,  A.  R.  B,  Co. ,  8  N.  Y.  Supp.  436.  Usu- 
ally the  question  of  negligence  in  getting  upon  a  moving 
ear  is  for  the  jury,  rather  than  for  the  court;  but  the  case 
of  the  plaintiff  was  not  injured  by  the  court^s  telling  the 
jury  in  this  instance  that  if  plaintiff  attempted  to  mount 
the  car  when  it  was  going  at  its  ordinary  rate  of  speed, 
which  was  clearly  established  to  be  seven  or  eight  miles  an 
hour,  he  was  guilty  of  contributory  negligence,  because  the 
whole  theory  of  appellant  was  that  the  car  had  slowed 
down  in  response  to  his  signal,  and  that  when  he  was  about 
to  jump  on  the  rate  of  speed  was  suddenly  increased  to  its 
usual  rate.  If  the  rate  was  not  reduced  and  the  car  was 
merely  proceeding  at  its  usual  speed,  no  negligence  was 
proved,  and  appellants  injuries  must  have  come  in  attempt- 
ing to  get  upon  a  car  moving  so  rapidly.  As  we  said  be- 
fore, common  knowledge  teaches  that  to  get  upon  any 
moving  car  is  dangerous,  and  to  mount  a  slowly  moving 
car  is  not,  per  se^  a  negligent  act.  But  under  all  the  cir- 
cumstances, as  shown  by  the  appellant  himself  in  this  case, 
the  court  was  fully  justified  in  telling  the  jury  that  it  would 
have  been  negligence  for  appellant  to  attempt  to  get  upon 
a  car  when  running  at  a  speed  of  seven  or  eight  miles  an 
hour. 

The  twelfth  instruction  was  not  open  to  objection.  The 
portion  complained  of  informed  the  jury  that  it  was  the 
duty  of  a  person  seeking  to  take  passage  on  a  street  car  to 
make  such  signal  as  would  attract  the  attention  of  the  per- 
son in  charge,  and  that  if,  without  signalling,  he  attempted 
to  board  the  car  while  in  motion,  and  was  injured,  he  could 
not  recover.  This  is  obviously  true,  since,  under  such  a 
state  of  facts,  there  could  be  no  negligence  on  the  part  of 
the  i^erson  in  charge. 

Several  requests  to  charge  made  by  the  appellant  are  all 
open  to  the  objection  that  they  assume  facts  concerning 
which  there  was  no  testimony  in  the  case,  and  are  appar- 
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ently  directed  to  an  attempt  to  get  the  court  to  say  to  the 
jury  that  certain  assumed  facts  would  constitute  negligence 
on  the  part  of  the  motorman.  Such  is  not  the  province  of 
the  court  in  charging  the  jury,  at  least,  unless  the  facts 
upon  which  the  charge  is  based  are  in  evidence  and  are  un- 
disputed. 

We  find  no  error,  and  therefore  affirm  the  judgment. 

Anders,  C.  J.,  and  Dunbar  and  Hott,  JJ.,  concur. 

ScoTF,  J.,  concurs  in  the  result. 


[  No.  652.    Decided  J&nuary  6, 1893.] 

Town  of  Sumner,  Appellant^  v.  J.  E.  Peebles,  Mahele 
E.  Peebles,  W.  R.  Lindsay  and  Josephine  M.  Lind- 
say, Respondents, 

HIGHWAYS  —  ESTABLISHMENT  OF  COUNTY  ROAD  —  CHANGE  OF 

LOCATION  —  ESTOPPEL. 

Under  the  road  law  of  18o9  (Laws  1859,  p.  7),  when  the  board  of 
county  commissioners  caused  to  be  entered  in  the  "road  book"  re- 
quired to  be  kept  by  them  as  a  public  record,  a  petition  for  a  county 
road,  the  report  of  viewers  thereon,  a  description  of  the  road  and 
the  adoption  of  the  view  made,  the  road  was  thereby  established  of 
the  width  of  sixty  feet,  in  the  absence  of  any  order  of  the  board 
prescribing  a  less  width. 

A  county  road  was  established  in  1860,  and  in  1863  the  county 
coramissionera,  on  a  petition  therefor,  irregularly  ordered  that  the 
location  of  a  portion  of  the  road  be  changed,  granting  the  order  for 
the  change  on  the  same  day  the  petition  was  filed,  and  instructing 
the  supervisor  to  open  the  road  "as  now  laid  out.'*  But  no  change 
was  made  at  the  time  and  the  public  continued  to  use  the  original 
road  for  a  number  of  years.  In  1874,  K,  one  of  the  petitioners  for 
the  change,  and  who  had  succeeded  to  the  ownership  of  the  land 
through  which  the  old  and  the  proposed  roads  lay,  being  at  the  time 
road  supervisor  of  the  district,  obstructed  and  closed  the  old  road 
and  opened  a  new  one  thirty  feet  in  width  along  the  line  of  the 
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changed  location,  at  the  public  expense.  Held,  That  as  supervisor 
he  took  possession  of  the  new  line  of  road  as  a  public  road  of  the 
statutory  width,  and  that  as  owner  he  assented  to  the  proceedings 
had  by  the  board  of  commissioners  eleven  years  before,  and  is  es- 
topped from  claiming  that  the  new  road  is  not  a  legal  road  of  sixty 
feet  in  width. 

Appeal  fram  Superior  Courts  Pierce  County. 

Arthur  Remington  (^Parsons  <&  Corell^  of  counsel),  for 
appellant. 

Jud^07i  cfe  Sharpstein^  for  respondents. 

The  opinion  of  the  court  was  delivered  by 

Stiles,  J. — The  first  question  for  determination  in  this 
case  is:  Did  the  proceedings  before  the  county  commission- 
ers of  Pierce  county,  in  1860,  and  the  subsequent  facts  in 
regard  thereto,  constitute  a  certain  road  a  county  road 
within  the  meaning  of  the  general  road  law  of  1859? 
(Laws  of  1859,  p.  7.) 

The  records  of  the  county  of  Pierce  show  the  following 
entries  concerning  the  establishment  of  the  road  in  ques- 
tion: 

"^l.  At  the  regular  May,  1860,  term  of  the  board  of 
county  commissioners  of  Pierce  county,  Washington  Ter- 
ritory, the  petition  of  John  B.  Leach,  and  twenty-three 
others  of  said  district,  was  presented  by  William  M.Kin- 
caid,  the  owner  of  the  land  on  both  sides  of  the  road  in 
question,  setting  forth  the  public  necessity  for  a  road  on 
the  north  side  of  the  Puyallup  river,  described  in  said  peti- 
tion. 

''2.  Said  petition  was  by  order  of  the  commissioners 
thereupon  recorded  in  the  proper  I'ecord. 

''3.  At  the  same  term  of  the  board.  May  10,  1860,  the 
board  appointed  viewers  of  said  road,  and  said  orfer  was 
duly  entered. 

''4.  At  a  I'egular  term  of  said  board,  August  6,  1860, 
the  viewers  made  their  report,  containing  a  detailed  state- 
ment of  their  doings,  in  which  they  say  that  they  carefully 
marked  their  view  from  point  to  point.     The  report  esti- 
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mated  the  cost  of  the  view,  and  was  signed  by  two  of  the 
viewers. 

'*6.  The  view  was  thereupon  adopted,  and  duly  re- 
<x)ixled. 

*'6.  At  the  regular  term  of  said  board,  in  May,  1863,  a 
petition  was  presented,  signed  by  eighteen  i^sidents  of  the 
district  named,  among  whom  was  John  F.  Kincaid,  after- 
wards the  owner  of  the  land  on  both  sides  of  the  road  in 
question,  which  petition  is  as  follows:  ^We,  the  under- 
signed, citizens  of  Puyallup  valley,  Pierce  county,  ^\'ilsh- 
ington  Territory,  would  ask  your  honorable  body  to  change 
the  road  in  said  valley,  beginning  at  a  bridge  on  the  Stuck 
creek,  following  the  cedar  grove  on  the  south  side,  and 
nmning  due  east  about  seventy  or  eighty  rods;  from  thence 
in  a  southeasterly  direction  on  the  west  side  of  said  cedar 
grove  until  it  intersects  the  old  road/ 

'*7.  Said  last  named  petition  was  thereupon  recorded, 
and  the  board  at  the  said  term  ordered  that  said  petition  be 
gnmted  and  that  the  supervisor,  F.  C.  Meade,  be  instructed 
to  open  the  same  '  as  now  laid  out. '  Said  order  was  there- 
upon i*ecorded. 

*'8.  The  fii-st  location  was  traveled,  used  and  known  by 
the  public  as  a  county  road,  and  was  worked  and  kept  in 
repair  by  the  county  from  1860  to  1874. 

*'9.  The  change  petitioned  for  in  the  last  mentioned  pe- 
tition changed  said  road  from  one  hundred  to  two  hundred 
feet  from  its  former  location  to  the  south,  shortened  said 
road  and  placed  it  upon  higher  and  better  ground. 

*'10.  From  1874  on,  as  will  be  hereafter  noted,  the  old 
road  was  abandoned,  and  the  line  was  changed  to  the  loca- 
tion petitioned  for  in  1863.  And  from  thence  to  the  time 
of  commencing  this  action,  the  new  location  has  constituted 
the  county  road.'' 

Objection  is  made  to  the  consideration  of  the  original 
road  as  a  county  road,  for  the  reason  that  so  far  as  appears 
no  order  was  made  by  the  board  declaring  the  road  peti- 
tioned for  to  be  established  and  directing  it  to  be  opened. 

Sec.  4  of  the  act  in  question  provides  as  follows: 

'"The  board  of  county  commissioners  shall  cause  their 
clerk  to  enter  in  a  well  bound  book  their  action  upon  all 
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roads  which  they  shall  establish,  alter  or  vacate,  which  book 
shall  be  called  the  'roiid  book'  of  the  county;  in  which 
book  all  the  records  concerning  the  roads  at  present  es- 
tablished in  the  county  shall  be  entered,  and  no  county 
road  hereafter  altered  or  established  shall  be  opened  until 
the  same  shall  be  fully  recorded  in  said  book.  Said  road 
book  shall  be  a  public  record,  and  be  kept  in  the  office  of 
the  clerk  of  the  board  of  county  commissioners,  and  shall 
be  open  to  the  inspection  of  the  public." 

As  we  construe  it,  the  action  of  the  board  in  directing 
the  petition  of  Leach  and  others,  for  the  opening  of  the 
road  in  1860,  to  be  recorded  in  the  road  book,  was  sub- 
stantially the  granting  of  that  petition.  The  appointment 
of  viewers  was  the  next  step  taken  toward  the  opening  of 
the  road,  and  the  adoption  of  the  report  of  the  viewers  was 
the  final  step,  and  all  that  was  necessary  to  constitute  the 
establishment  and  legal  opening  of  the  ix>ad.  The  report 
of  the  viewers  contained  a  detailed  description  of  the  line 
of  the  road,  and  showed  that  it  was  marked  along  its  center 
line  from  point  to  point.  There  is  nothing  in  the  statute 
which  definitely  declares  what  shall  constitute  the  estab- 
lishment or  opening  of  a  county  road,  and  it  is-  not  pre- 
scribed that  there  shall  be  any  order  declaring  the  same, 
but  from  the  negative  declaration  that  **no  county  road 
hereafter  altered  or  established  shall  be  opened  until  the 
same  shall  be  fully  recorded  in  said  book,"  we  understand 
that  when  in  the  road  book  there  is  entered  a  petition,  the 
report  of  viewers,  a  description  of  the  road  and  the  adop- 
tion of  the  view,  the  road  is  thereby  and  thenceforth  es- 
tablished. State  V,  Dover,  10  N.  H.  394.  It  was  said  in 
Harroio  v.  State^  1  G.  Greene,  439,  a  case  arising  upon  a 
criminal  indictment  for  obstructing  the  road,  that  the  road 
was  established  when  the  survey  and  plat  were  placed  upon 
record  as  required  by  the  statute.  The  statute  in  that  state 
simply  required  survey  and  plat  to  be  recorded.  That  dis- 
poses of  the  first  question,  and  we  think  it  must  be  con- 
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ceded  that  if  the  road  waa  thus  legally  established  it  was 
of  the  width  of  sixty  feet,  thirty  feet  on  each  side  of  the 
line  marked  by  the  viewers,  since  §  7  of  the  act  in  question 
prescribed  that  county  roads  should  be  sixty  feet  in  width 
unless  the  conamissioners,  upon  the  prayer  of  the  petition- 
ers, determine  upon  a  less  width. 

The  second  point  in  the  case  grows  out  of  the  change 
ordered  in  1863.  The  road  as  originally  laid  out  lay  en- 
tirely within  the  land  of  William  M.  Kincaid.  In  1863, 
John  F.  Kincaid,  who  later  became  the  owner  of  all  the 
land  through  which  the  road  ran,  was  one  of  the  petitioners 
for  the  change  of  the  line  of  the  road,  but  whether  or  not 
William  M.  Kincaid  was  also  a  petitioner  does  not  appear. 
This  change  was  ordered  with  very  little  formality,  under 
the  act  of  January  29, 1863,  which  was  substantially,  if  not 
precisely,  the  same  as  the  act  of  1859.  The  petition  was 
filed,  and  on  the  same  day  it  was  ordered  granted,  and  the 
supervisor  was  instructed  to  open  the  road  ^^as  now  laid 
out." 

Section  11  of  the  act  provided  for  cases  where  pereons 
through  whose  land  a  public  highway  was  already  estab- 
lished were  desirous  of  turning  said  road  over  any  other 
part  of  their  land.  Such  an  individual  was  himself  au- 
thorized by  petition  to  apply  to  the  commissioners  to  per- 
mit him  to  turn  the  road  through  any  part  of  his  land  on 
good  ground  and  without  materially  increasing  the  distance 
to  the  injury  of  the  public.  The  further  provision  in  the 
section  required  the  appointment  of  viewers,  and  author- 
ized the  commissioners,  upon  their  favorable  repoit,  to 
order  a  road  to  be  re-located  as  prayed  for.  It  was  also 
incumbent  by  the  st^itute  that  the  landowner  open  the  pro- 
posed new  road  of  the  legal  width,  and  in  all  respects  make 
it  equal  to  the  old  road  for  the  convenience  of  travelers, 
and  thereupon  the  new  road  should  be  declared  to  be  a 
public  highway,  and  a  record  made  thereof,  and  so  much 
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of  the  old  road  as  was  made  unnecessary  by  the  new  road 
should  be  vacated.  In  substance  this  section  was  continued 
in  force,  and  is  found  in  Code  1881,  §  2981. 

Now,  in  this  instance,  many  of  the  formalities  were  en- 
tirely dispensed  with,  the  prayer  of  the  petitioners  was  at 
once  granted,  and  the  supervisor  was  ordered  to  open  the 
new  road.  We  interpret  the  clause  "as  now  laid  out"  to 
mean  as  laid  out  by  the  order  making  the  change.  But 
the  actual  opening  of  the  new  road  did  not  take  place  until 
1874,  when  John  F.  Kincaid,  who  was  then  the  owner  of 
the  land  through  which  both  roads  lay,  was  also  the  road 
supervisor  of  the  district.  He  obstructed  and  closed  the 
old  road  and  opened  a  new  road  along  the  line  of  the 
changed  location.  This  he  did  as  supervisor,  at  the  public 
expense.  It  seems  to  us  that  there  can  be  no  question  but 
that  the  road  supervisor  was  acting,  not  upon  his  own  re- 
sponsibility, either  as  an  individual  or  as  owner  of  the 
land,  but  as  road  supervisor,  in  pursuance  of  his  duty 
under  the  order  of  the  board  made  in  1863,  and  until  that 
time  allowed  to  lie  dormant  and  unexecuted.  The  effect 
of  his  action  must  be  that  as  supervisor  he  took  possession 
of  the  new  line  of  road  as  a  public  road  of  the  statutory 
width,  and  that  as  owner  he  assented  to  the  proceedings 
had  by  the  board  of  commissioners  eleven  years  before. 
But  he  built  a  fence  on  each  side  of  the  road  onlv  fifteen 
feet  from  its  center  line,  thus,  it  is  claimed,  asserting  his 
claim  that  the  road  should  only  be  thirty  feet  in  width. 
But  the  individual  Kincaid  certainly  could  not  be  permitted 
to  set  up  his  claim  against  the  act  of  the  supervisor  Kin- 
caid in  taking  possession  of  the  road  of  the  statutory  width 
for  the  use  of  the  public.  And  the  fact  that  he  was  per- 
mitted to  maintain  his  fences  for  many  years  can  be  taken 
for  nothing  more  than  a  temporary  concession  on  the  part 
of  the  public  that  nci  more  than  thirty  feet  was  actually 
necessary  for  the  purposes  of  the  road  at  that  time. 
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Subsequently,  and  in  1883,  Kincaid  and  Ryan,  to  whom 
he  had  conveyed  an  interest  in,  or  a  portion  of,  the  land, 
filed  a  plat  of  the  town  of  Sumner,  and  showed  thereon, 
along  the  line  of  this  county  road,  a  highway  which  they 
called  "•Division  street  or  County  road."  Kincaid' s  dedi- 
cation was  on  the  south  line  of  the  road,  and  showed  a 
road  thirty-two  feet  in  width,  and  Ryan's  line  of  the  north 
side  of  the  road  in  his  portion  of  the  dedication  fixed  the 
road  on  the  north  as  thirty  feet  in  width. 

Whatever  may  be  said  of  the  efficacy  of  the  records  of 
the  county  commissioners,  it  is  certain  that  this  plat  showed 
sufficient  in  itself  to  warn  purchasers  of  either  Kincaid  or 
Ryan  that  Division  street  was  on  the  line  of  what  had  been 
or  was  a  county  road,  and  such  purchasei*s  were  bound  to 
take  notice  that  the  statutory  width  of  any  county  road 
was  sixty  feet. 

Many  questions  are  argued  and  many  authorities  cited 
in  the  briefs  of  counsel,  the  citation  of  which  is  rendered 
unnecessary  by  the  view  we  take  of  this  action,  viz.,  that 
the  original  road  was  laid  out  with  a  sufficient  regard  for 
the  requirements  of  the  statute  to  make  it  a  legal  county 
road,  and  that  Kincaid's  act  in  shutting  up  the  legal  road 
and  opening  the  new  road  was  in  pursuance  of  the  irregu- 
lar order  of  1863,  and  estopped  him  from  saying  that  the 
new  road  was  not  also  a  legal  road. 

It  follows  that  the  judgment  should  be  reversed,  and  that 
the  town  of  Sumner,  which  is  now  the  successor  of  the 
county  in  the  control  of  this  highway,  be  permitted  to  take 
possession  of  the  roadway  to  the  extent  of  thirty  feet  on 
each  side  of  its  center  line,  and  it  is  so  ordered. 

Anders,  C.  J.,  and  Hoyt,  Dunbar  and  Scott,  JJ., 
concur. 

ON    PETITION    FOR    RE-HEARING. 

Stiles,  J. — The  opinion  heretofore  filed  contains  a 
wrong  statement  of  fact,  which  is  pointed  out  in  the  peti- 
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tion  for  re-hearing.  Kincaid's  part  of  the  plat  referi-ed  to 
was  of  the  southern  portion  of  the  town  and  showed  the 
street  to  be  thirty-two  feet  wide,  while  Ryan's  plat  was  of 
the  northern  portion  of  the  town  and  showed  a  street  bat 
thirty  feet  wide.  Our  understanding  of  the  record  was 
that  Kincaid  had,  by  the  plat,  contributed  sixteen  feet  and 
Ryan  fifteen  feet,  making  a  street  thirty-one  feet  wide 
throughout  its  length.  The  lots  owned  by  the  respondents 
lie,  it  is  said,  within  fifteen  feet  of  the  center  line  of  the 
street. 

This  error  of  statement  seems  to  make  no  difference  in 
the  merits  of  the  case,  however.  We  think  the  opinion 
shows  with  reasonable  clearness  that  this  court  holds  that 
the  original  road  was  lawfully  established,  and  that  the  new 
road  was  not.  But  there  was  an  attempt  by  the  proper 
authorities,  in  1863,  to  make  a  change  to  the  exact  location 
which  was  afterwards  adopted  by  Kincaid,  in  1874,  in  such 
a  manner  and  under  such  circumstances  as  estopped  him  to 
say  that  the  proceedings  taken  for  the  change  were  not  reg- 
ular. One  thing  is  certain:  If  Kincaid  could  change  the 
road  at  all,  it  must  have  resulted  in  such  a  change  alone  as 
the  law  permitted,  viz.,  a  road  sixty  feet  in  width;  and  if 
it  did  not  result  in  a  lawful  road,  then  the  road  has  never 
been  changed,  and  the  old  road,  although  closed  up  for 
almost  twenty  years,  is  now  subject  to  be  again  occupied 
by  the  public. 

The  public  cannot  be  forced  into  trades  in  the  w^ay  pro- 
posed. It  is  either  entitled  to  all  that  the  law  contemplated 
it  should  have,  or  it  is  not  bound  by  the  asserted  change  at 
all.  The  decision  made  was  based  upon  the  assertion  in 
the  record  that  there  had  been  a  change  through  the  act  of 
Kincaid  in  1874;  not  upon  the  only  other  theory,  viz., 
that  he  had  voluntarily  opened  a  new  road  and  unlawfully 
closed  up  the  old  one. 

Something  is  urged  about  the  hardship  to  purchasers, 
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in  this  connection;  but,  bearing  in  mind  that  the  public  is 
entitled  to  a  sixty  foot  road,  we  doubt  whether  the  pur- 
chasers in  this  case  are  likely  to  suffer  greater  hardship 
than  others  who  may,  as  purchasers,  be  now  occupying 
premises  which  are  part  of  the  old  road,  where  they  would 
certainly  be  disturbed  if  the  respondents'  theories  were 
adopted. 
Petition  denied. 

9 

Dunbar,  C.  J.,  and  Hoyt,  Scott  and  Anders,  JJ.,  con- 
cur. 


[  No.  666.    Decided  January  6, 1893.] 

George  W.  Crane,  Appellant^  v.  Dexter  Horton  &  Co. , 

Bankers^  Respondent. 

APPEAL  —  HARMLESS    ERROR  —  EVIDENCE — RELEVANCY  — PHOTO- 
GRAPHS OF  SIGNATURES  — PAYMENT  OF  FORGED  CHECK. 

Irrelevant  testimony  admitted  over  objection  will  not  justify  a 
reversal  when  it  does  not  appear  to  be  in  any  way  prejudicial  to  the 
appellant. 

Where  the  issue  in  an  action  is  as  to  whether  or  not  a  certain 
check  given'to  a  woman  was  a  forgery,  testimony  on  the  part  of 
the  woman  is  admissible  showing  how  the  acquaintance  between 
herself  and  the  alleged  maker  of  the  check  commenced  and  pro- 
gressed until  it  ended  in  criminal  intercourse  between  them, 
which  was  discovered  by  her  husband  and  for  which  the  check  had 
been  given  as  remuneration,  as  a  large  latitude  is  allowed  in  the 
matter  of  admitting  testimony  to  show  the  relations  of  the  parties 
where  forgery  is  charged. 

Where  the  disputed  signature  of  a  check  is  in  court  as  well  as 
five  hundred  genuine  ones,  it  is  not  error  for  the  court  to  reject 
photographs  of  the  disputed  signature  and  certain  genuine  signa- 
tures taken  side  by  side  which  were  oflfered  in  evidence. 

In  an  action  against  a  bank  to  recover  for  the  payment  of  a  check 
alleged  to  be  forged  it  is  not  error  to  charge  that  a  bank  need  not 
regard  the  hand  writing  in  the  body  of  the  check  it  pays,  but  must 
look  to  the  signature  alone. 
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Appeal  from  Superior  Courts  King  County, 

Preston^  Carr  <&  Preston^  for  appellant. 
Blaine  cfe  DeVries^  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

Stiles,  J. — The  respondent  bank  had  upon  it  the  burden 
of  showing  that  the  check  for  $600,  which  it  had  paid  as 
the  genuine  check  of  the  appellant,  was  in  fact  his  check. 
The  payee  of  the  check,  a  married  woman,  was  called  as  a 
witness  and  testified  to  the  fact  that  the  check  was  signed 
by  appellant  in  her  presence,  and  immediately  delivered  to 
her.  The  check  was  not  payable  until  six  months  after  its 
date;  at  the  end  of  that  time  she  presented  it  and  received 
the  amount  it  called  for  from  the  respondent. 

Some  questions  were  asked  her  about  the  amount  of 
property  she  had  at  the  time  the  check  was  made  and  paid, 
which  were  without  any  earthly  relevancy  to  the  case. 
These  the  court  allowed,  and  much  stress  is  laid  upon  the 
error  thus  committed.  But  it  is  impossible  to  see  bow  the 
testimony  could  have  had  any  effect  upon  the  jury  one  way 
or  the  other.     Its  admission  would  not  justify  a  reversal. 

The  next  error  assigned  is  that  of  admitting. the  testi- 
mony of  the  same  witness  showing  how  the  acquaintance 
between  herself  and  appellant  commenced  and  progressed 
until  it  ended  in  criminal  intercourse  between  them,  which 
was  discovered  by  her  husband  and  was  remunerated  by 
the  delivery  of  the  check  in  question.  The  case  resolved 
itself  into  a  pure  question  of  forgery,  appellant  asserting 
that  he  had  never  signed  the  check,  and  the  bank  contend- 
ing that  he  had.  There  was  enough  dissimilarity  between 
the  check  and  some  five  hundred  others  which  were  ad- 
mitted to  be  genuine,  which  were  produced,  to  raise  a  seri- 
ous doubt  whether  it  was  not  a  forgery.  If  forged,  the 
payee  was  clearly  the  forger,  or  the  knowing  utterer  of  the 
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instrument.  Thus  a  sharp  issue  was  before  the  jury,  and 
it  was  not  error  for  the  court  to  admit  evidence  tending  to 
show  a  state  of  things  which  would  render  it  probable  that 
this  man  should  have  given  this  woman  a  check.  There 
were  some  entirely  unnecessary  details,  but  upon  the  whole 
we  are  not  satisfied  that  any  prejudicial  matters  went  to 
the  jury.  When  there  is  a  charge  of  fraud  in  the  procure- 
ment of  a  note,  bond,  bill,  check,  etc.,  or  of  forgery  in  its 
execution,  a  very  large  latitude  is  allowed  to  courts  in  the 
matter  of  admitting  testimony  to  show  the  relations  of  the 
parties.  BM  v.  Mann^  11  Pa.  St.  300;  Olmsted  v.  Hoyt^ 
11  Conn.  375;  Burkholder  v.  Plank,  69  Pa.  St.  225. 

The  appellant  had  caused  photographs  of  the  disputed 
signature  and  of  certain  genuine  signatures  to  be  made  on 
paper,  so  that  all  the  signatures  were  close  together.  These 
the  court  rejected  as  immaterial  and  irrelevant.  Photog- 
raphy has  come  to  be  a  well  recognized  aid  to  judicial  in- 
vestigation; but  there  would  seem  to  be  no  call  for  its  use 
in  such  a  case  as  the  present  one.  The  disputed  signature 
was  present,  as  were  also  some  five  hundred  concededly  gen- 
uine ones,  so  that  some  regard  for  convenience  of  compar- 
ison could  be  the  only  object  to  be  gained.  Where,  as  in 
Litco  V.  United  States,  23  How.  515,  the  genuine  signa- 
tures to  be  compared  are  so  situated  that  they  cannot  be 
brought  into  court,  or  cannot  be  taken  to  an  appellate  ^ourt, 
the  photograph  becomes  an  almost  perfect  substitute  for 
the  original,  and  if  taken  with  proper  care  is  always  re- 
ceived. Leaiihers  v.  Salvor,  etc.,  Co.,  2  Woods,  680;  Rogers, 
Expert  Testimony,  §  140. 

Certain  enlarged  copies  or  magnified  photographs  of  the 
same  signatures  wei*e  also  offered,  and  they  were  rejected, 
because  upon  examination  of  the  photographs,  the  court 
decided  that  they  had  not  been  made  with  the  requisite 
(»re.  We  cannot  undertake  to  reverse  this  ruling  of  the 
court,  which  was  probably  based  somewhat  upon  the  ap- 
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pearance  of  the  photographs  themselves,  because  the  cop- 
ies are  not  in  the  record,  they  having  been  lost. 

Complaint  is  made  of  several  of  the  court's  charges. 
The  charge,  taken  as  a  whole,  was  perfectly  fair,  and  gave 
to  the  jury  clearly  the  real  issues  they  were  to  determine. 
The  alleged  errors  are  more  in  the  nature  of  verbal  criti- 
cisms than  substantial  objections.  The  imagination  must 
be  drawn  upon  to  argue  prejudice  from  the  court's  telling 
the  jury  that  interested  witnesses  are  less  likely  to  be  hon- 
est and  fair  than  those  who  are  disinterested;  or,  that  one 
who  saw  a  man  sign  a  check  was  a  better  witness  of  the 
fact  of  signing  than  a  mere  expert  in  handwriting  who  did 
not  see  the  signing.  Nor  was  there  error  in  charging  that 
a  bank  need  not  regard  the  handwriting  in  the  body  of  the 
check  it  pays,  but  must  know  that  of  the  signature  only. 
Redington  v.  Woods^  45  Cal.  406. 

Several  errors  suggested  do  not  seem  to  have  existed,  as 
the  record  shows  the  transactions. 

Judgment  affirmed. 

Anders,  C.  J.,  and  Scott  and  Dunbar,  JJ.,  concur. 
HoYT,  J.,  not  sitting. 


[  No.  663.    Decided  January  6, 1898.] 

The  City  of  Seattle,  Appellant^  v.  Francis  Doran 
AND  Elizabeth  Anderson,  Respondents. 

EVIDENCE  —  PROOF  OF  PUBLICATION  —  ORDINANCES  —  SECONDARY 
PROOF  —  AUTHORITY  OF  ACTING  MAYOR  —  PRESUMPTION  AS  TO 
PASSAGE. 

Any  competent  proof  tending  to  establish  the  publication  of  tb« 
tiling  of  an  assessment  roll  is  admissible  in  the  absence  of  any  pro- 
vision in  the  charter  or  ordinances  of  a  city  requiring  proof  of  the 
publication  of  such  notice  to  be  preserved  in  any  particular  way. 
{Wilson  V.  Seattle,  2  Wash.  548,  modified.) 
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Where  an  original  ordinance  has  been  destroyed  by  fire,  parol 
proof  is  admissible  to  show  that  it  had  been  signed  by  the  mayor, 
although  the  record  of  the  ordinance  in  the  ordinance  book  fails  to 
show  the  signature. 

There  is  sufficient  prima  facie  proof  of  the  authority  of  an  acting 
mayor  to  approve  an  ordinance  when  it  is  shown  that  the  mayor  of 
the  city  has  stated  to  the  council  that  he  will  be  absent  from  the 
city  for  some  weeks,  and  the  council,  pursuant  to  the  charter  of  the 
city,  have  elected  one  of  their  number  acting  mayor  during  his  ab- 
sence, who  has  served  as  acting  mayor  from  the  time  of  his  election 
down  to  the  passage  and  approval  of  such  ordinance. 

An  ordinance  authorizing  the  improvement  of  a  street  will  be 
presumed  to  have  l)een  passed  at  a  regular  meeting  by  all  council- 
men  present  when  the  proof  tends  to  show  that  its  passage  was  at 
an  adjourned  meeting  from  a  regular  meeting,  and  the  record  states 
that  the  same  was  passed,  and, that  several  councllmen,  naming 
them,  voted  in  the  affirmative,  and  that  none  voted  against  it. 

Appeal  from  Supei'ior  Courts  King  County. 

W.  S.  Rdfe^  and  W.  IL  Moore^  for  appellant. 

W.  R.  Andrews^  and  John  G.  Barnes^  for  respondents. 

The  opinion  of  the  court  was  delivered  by 

Scott,  J. — In  April,  1890,  the  city  of  Seattle  coi\i- 
menced  two  suits  to  foreclose  liens  claimed  by  it  against  the 
defendants,  for  the  cost  of  the  improvement  of  Fifth  street 
assessed  against  certain  property  owned  by  said  defendants 
respectively,  one  suit  i:>eing  to  enforce  the  lien  against  lots 
four  and  five,  in  bloclt  thirty-five  of  Boren's  addition  to 
the  city,  l>elonging  to  Elizabeth  Anderson,  and  the  other  to 
foreclose  such  lien  against  lot  seven,  of  block  thirty-four, 
of  said  addition,  the  property  of  Francis  Doran.  By  con- 
sent the  cases  were  tried  together.  Judgment  was  ren- 
dered for  the  defendants  and  the  city  appealed. 

The  principal  error  complained  of  by  the  appellant  is, 
that  the  court  refused  to  permit  testimony  to  prove  the 
publication  of  th^  notice  regarding  the  assessment  roll  re- 
quired by  §  5  of  ordinance  No.  737,  which  is  as  follows: 
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''Sec.  5.  That  within  three  days  after  filing  the  roll, 
the  clerk  shall  give  notice,  by  publication,  of  such  filing  — 
that  the  same  is  open  to  inspection,  and  that  any  person 
feeling  aggrieved  thereby  may  apply  to  the  council  at  its 
first  regular  meeting,  the  date  to  be  therein  stated.  Notice 
to  be  published  ten  days  in  each  successive  issue  of  news- 
paper." 

It  seems  that  the  court  refused  to  permit  this  proof  in 
accordance  with  the  opinion  heretofore  rendered  by  this 
court  in  Wilson  v.  Seattle^  2  Wash.  548  (27  Pac.  Rep.  474  ), 
wherein  it  is  stated  that  the  council  could  know  the  fact  of 
the  publication  in  no  other  way  than  by  the  certificate  or 
affidavit  of  the  publisher,  and  until  that  document  was  be- 
fore it,  it  had  no  jurisdiction 'to,  proceed.  The  language 
used  in  Wilso7i  v.  tSeattle^  in  this  particular,  is  somewhat  un- 
fortunate. The  matter  itself  was  not  directly  in  issue  in 
said  cause,  and  no  particular  attention  had  been  directed 
thereto.  There  is  nothing  in  the  charter,  or  in  any  of  the 
ordinances  of  said  city  to  which  our  attention  has  l^een 
called,  which  requires  the  proof  of  the  publication  of  such 
notice  to  be  preserved  by  the  city  clerk  in  any  particular 
way,  or  at  all  for  that  matter,  though  doubtless  the  city 
records  should  show  in  some  way*that  such  notice  was  pub- 
lished, and  a  regular  way  would  be  by  an  affidavit  of  the 
publisher,  and  such  affidavit  thus  appearing  would  be  held 
to  be  prima  facie  proof  of  the  publication;  but  in  the  ab- 
sence of  any  such  requirement,  competent  proof  tending  to 
establish  the  publication  of  the  notice  would  be  permis- 
sible. The  court  below  was  justified  under  the  decision 
mentioned  in  holding  as  it  did,  but  we  are  satisfied  that 
decision  went  too  far.  It  is  the  fact  of  the  publication 
which  gave  the  city  council  jurisdiction  to  proceed,  and 
not  the  proof  of  it,  under  the  circumstances.  1  Dillon, 
Mun.  Cor.  (4th  ed.),  §  300. 

The  appellant  sought  to  prove  ordinance  No.  955,  direct- 
ing the  improvement,  by  introducing  the  ordinance  book 
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into  which  the  8ame  had  been  copied.  By  this  copy  it  did 
not  appear  that  said  ordinance  had  ever  been  approved,  or 
signed  by  the  mayor.  There  was  proof  to  show  that  the 
original  ordinance  had  been  destroyed  by  fire,  and  that  it 
had  been  approved  and  signed  by  Jacob  Furth,  acting 
mayor.  The  respondent  objected  to  this  proof  on  the 
ground  that  parol  testimony  could  hot  be  introduced  to 
show  that  the  ordinance  had  in  fact  been  signed,  as  the 
official  record  thereof  failed  to  show  it.  And  he  further 
objects  upon  the  ground  that  it  did  not  sufficiently  appear 
that  said  «Tacob  Furth  was  the  acting  mayor,  or  had  au- 
thority to  sign  said  ordinance. 

Upon  the  first  proposition,  we  are  satisfied  that  parol 
proof  was  admissible  to  show  the  fact  that  the  ordinance 
had  been  signed.  This  testimony  was  not  a  contradiction 
of  the  record,  but  was  oflFered  to  supply  a  defect  or  omis- 
sion. The  proof  showed  that  it  was  the  clerk's  custom  in 
copying  the  ordinances  into  the  ordinance  book  not  to  write 
the  mayor's  name  therein,  but  to  leave  the  place  blank,  and 
that  the  mayor  would  thereafter  from  time  to  time  re-sign 
said  ordinances  in  said  book.  In  this  instance  it  had  not 
been  so  signed.  See  Knight  v,  Kansas  City^  etc. ,  R,  R,  Co, , 
7U  Mo.  231.  As  to  the  further  point  in  relation  to  the 
authority  possessed  by  Furth,  it  appears  that  some  weeks 
prior  to  the  time  ordinance  No.  955  was  passed,  the  mayor 
stated  to  the  council  that  he  was  to  be  absent  from  the  city 
for  some  weeks,  whereupon  the  council  elected  Councilman 
Furth  to  act  during  his  absence.  It  is  contended  by  the 
respondent  that  there  was  nothing  to  show  the  mayor  was 
not  in  the  city  at  the  time  this  ordinance  was  approved, 
and  for  that  reason  the  proof  was  insufficient  to  show  any 
authority  in  Furth  to  act.  The  charter  provided  that  dur- 
ing the  temporary  absence  of  the  mayor  of  the  city,  or  if 
he  was  from  any  i*eason  unable  to  act,  the  council  should 
elect  one  of  their  own  members  acting  mayor,  and  there- 


486  SEATTLE  v.  DORAN. 


Opinion  of  the  Court — Scott,  J.  [5  Wash. 

upon  the  acting  mayor  should  transact  all  the  duties  of  said 
ofBce  during  said  temporary  absence  or  disability.  Re- 
spondent urges  in  this  connection  that  there  should  have 
been  proof  of  the  mayor's  disability  or  inability  to  act  at 
said  time  by  reason  of  his  absence  or  otherwise.  It  ap- 
pears that  Fuilh  had  served  as  acting  mayor  from  time  to 
time  since  his  election  down  to  and  including  the  time  of 
the  passage  and  approval  of  this  ordinance.  The  proof 
is  not  entirely  clear  as  to  whether  the  regular  mayor  was 
absent  from  the  city  during  all  this  time,  nor  is  there  any 
proof  to  show  that  he  was  incompetent  or  unable  to  act  for 
any  other  reason.  But  we  think  that  there  was  sulBScient 
proof,  prima  facie^  to  show  authority  in  Furth  to  approve 
the  ordinance  as  acting  mayor. 

A  further  point  is  made  by  the  respondents  that  the  judg- 
ment should  be  affirmed,  whatever  view  we  may  entertain 
of  the  preceding  matters,  on  the  ground  that  there  is  no 
proof  that  a  majority  of  the  property  ownei*s  residing  along 
the  line  of  said  improvements  had  petitioned  therefor,  or 
that  said  improvements  were  authorized  at  a  regular  meet- 
ing of  the  city  council,  all  the  members  present  voting  in 
the  affirmative.  The  record  of  the  meeting  at  the  time 
this  ordinance  was  passed  states  that  the  same  was  passed, 
and  that  several  councilmen,  naming  them,  voted  in  the 
affirmative,  and  that  none  voted  agtiinst  it.  It  does  not 
affirmatively  appear  that  all  the  membei*s  of  the  council 
were  present,  nor  is  it  entirely  clear  that  the  proof  which 
was  offered  established  the  fact  that  it  was  a  regular  meet- 
ing, biit  we  think  the  proof  tended  to  show  that  it  was  an 
adjourned  meeting  from  a  regular  meeting;  and  the  records 
showing  the  vote  in  favor  of  the  ordinance,  and  not  show- 
ing any  against  it,  or  that  any  other  members  were  present 
at  the  time,  we  think  it  wva^  prima  facie  sufficient  to  estalv 
lish  the  fact  that  the  ordinance  was  duly  passed.  Chosen 
Freehold'ers  v.  State^  2i  N.  J.  Law,  718. 
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There  are  some  presumptions  in  favor  of  such  proceed- 
ings. Where,  as  in  this  matter,  the  record  states  that  the 
oi-dinance  was  passed,  it  will  be  presumed  to  have  been  reg- 
ularly passed  in  so  far  as  the  vote  thereon  is  concerned. 
Generally,  however,  in  proceedings  of  this  kind  to  establish 
and  enforce  liens  against  property,  there  is  no  presumption 
in  favor  of  their  validity,  and  it  is  incumbent  upon  the  city 
to  show  each  and  every  necessary  step  to  establish  its  claim. 
Pittsburgh  v.  Walter,  69  Pa.  St.  365. 

The  judgment  is  reversed  and  the  cause  remanded  for 
further  proceedings. 

Anders,  C.  J. ,  and  Hoyt  and  Dunbar,  J  J. ,  concur. 

Stiles,  J.  {cmicurring).  —  In  my  judgment  the  court  is 
in  error  in  its  treatment  of  the  case  of  Wilson  v.  Seattle, 
supra.  It  is  correct  in  saying  that  the  language  used  in 
that  decision  was  unfortunate,  for  the  proper  ground  of 
that  decision  was  that  in  a  case  of  certiorari,  where  nothing 
was  presented  but  the  record,  the  court  could  know  whether 
there  had  been  publication  or  not  only  from  the  record; 
and  as  that  contained  no  proof  of  any  publication  the  con- 
clusion must  necessarily  be  that  there  had  been  none.  But 
certiorari  was  permitted  in  the  Wilson  case  only  because 
the  property  owner  had  no  other  way  of  preserving  his 
rights,  and  the  judgment  resulted  in  setting  aside  the  as- 
sessment, because  the  law  had  taken  away  the  defense  of 
the  owner  upon  all  but  technical  grounds.  Here,  however, 
the  proceeding  is  a  foreclosure,  under  the  charter  of  1886, 
and  all  defenses  can  be  presented,  and  the  whole  matter 
adjusted  upon  an  equitable  basis;  therefore  the  Wilson  case 
has  no  application,  and  I  concur  in  the  result. 
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[No.  762.    Decided  January  6, 1893.] 

In  the  Matter  of  James  H.  Rosner. 

MANDAMUS  —  SETTLING  STATEMENT  OP  FACTS. 

At  the  trial  of  defendant  on  the  charge  of  committing  an  assault 
with  a  deadly  weapon  the  court  detined  such  a  weapon  as  one  likely 
to  produce  "death  or  injury/' to  which  the  defendant's  attorney, 
immediately  after  the  retirement  of  the  jury,  excepted  on  the  ground 
that  it  was  not  a  true  definition.  Upon  taking  an  appeal  a  state- 
ment of  facts  was  prepared  and  tiled  by  defendant,  from  the  notes 
taken  by  the  court  stenographer  at  the  trial.  In  settling  the  state- 
ment the  court  inserted  the  words  "great  bodily''  in  the  charge 
given  by  him,  so  as  to  make  it  read  that  a  deadly  weapon  was  one 
likely  lo  produce  "death  or  great  bodily  injury," claiming  that  the 
stenographer's  report  was  erroneous,  but  an  answer  to  defendant's 
petition  for  mandamus  admitted  defendant's  attorney  "excepted  to 
the  instruction  and  charge  given  in  said  cause  in  the  manner  and 
form  set  out"  with  regard  to  the  deiinition  of  a  deadly  weapon. 
Held,  That  the  fact  that  the  attorney  for  defendant  immediately 
called  the  attention  of  the  court  to  the  insufficiency  of  the  definition 
and  was  allowed  an  exception  on  the  ground  of  its  insufficiency,  will 
preclude  any  question  as  to  whether  the  words  "great  bodily"  w^ere 
used  or  not. 

Original  Proceeding  in  Mandamus. 

Black  cfc  Learning^  for  petitioner. 
Albert  S.  Cole^  for  respondent. 

The  opinion  gf  the  court  was  delivered  by 

Stiles,  J. —  The  petition  in  this  matter  shows  that,  at 
the  trial  of  the  petitioner  on  a  charge  of  committing  an  as- 
sault with  a  deadly  weapon,  the  court,  in  defining  a  deadly 
weapon,  used  this  language: 

*'A  deadly  weapon  is  one  likely  to  produce  death  or 
great  bodily  injury,  and  the  question  whether  or  not  a 
weapon  is  a  deadly  one  is  a  question  of  fact  for  the  jurors 
to  determine.  You  have  to  take  into  consideration  all  of 
the  circumstances  in  the  case,  and  if  you  find  that  the  de- 
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fendaDt  made  an  assault  and  did  this  with  the  intent  to 
commit  an  injury  to  the  person  of  the  complaining  witness, 
where  no  considerable  provocation  appears,  and  that  this 
was  done  with  a  deadly  weapon,  or  such  a  weapon  that  in 
the  nature  and  manner  in  which  it  was  used  is  likely  to 
produce  death  or  injury  upon  the  complaining  witness, 
then  it  is  left  with  you  to  say  whether  it  was  a  deadly 
weapon,  from  the  facts  and  circumstances  in  the  case."' 

It  also  shows  that  immediately  upon  the  retiring  of  the 
jury  to  deliberate  upon  their  verdict,  the  attorney  for  pe- 
titioner arose  and  asked  the  presiding  judge  to  grant  peti- 
tioner an  exception  to  that  part  of  the  charge  in  which  the 
court  defined  and  referred  to  a  deadly  weapon  in  language 
in  effect  that  it  was  such  a  weapon  as  was  likely  to  produce 
''death  or  injury"  to  the  complaining  witness;  for  the 
resison  that,  and  on  the  ground  that,  the  same  is  not,  and 
was  not,  a  true  definition,  and  that  the  exception  was  then 
and  there  allowed  by  the  court. 

And  it  further  shows  that  thereafter  a  statement  of  facts 
was  prepai'ed  and  filed  and  notice  given  for  the  settlement 
thereof,  preliminary  to  the  taking  of  an  appeal  from  the 
judgment  entei'ed  against  the  petitioner;  which  statement 
of  facts  consisted  of  the  transcribed  notes  of  one  Van  Or- 
roan,  who  acted  as  stenographer  for  the  court  in  the  trial 
of  the  cause. 

And  it  is  further  shown  that  upon  the  application  of  the 
petitioner  to  the  judge  who  tried  the  cause,  to  settle  the  state- 
ment, the  judge,  of  his  own  motion,  by  interlineation,  in- 
serted in  the  notes  of  the  stenographer,  constituting  the 
statement  of  facts,  and  in  that  part  of  the  definition  of  a 
deadly  weapon  where  the  court  referred  to  a  deadly  weapon 
as  one  which  was  likely  to  produce  "death  or  injury '^ 
to  the  complaining  witness,  between  the  words  "or"  and 
* 'injury''  the  words  "great  bodily."  The  answer  of  the 
judge  to  the  petition  and  the  order  to  show  cause  why  the 
statement  should  not  be  settled  here  shows  that  the  words  in- 
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serted  were  in  the  charge  as  given,  and  that  the  stenogra- 
pher's report  is  erroneous;  but  it  admits  that  the  attorney 
of  the  petitioner  ^'excepted  to  the  instruction  and  charge 
given  in  said  cause  in  the  manner  and  form  set  out  in  said 
paragraph  7; "  that  is,  the  exception  with  regard  to  the  de- 
finition of  a  deadly  weapon. 

Affidavits  have  been  filed  in  aid  of  the  petition,  and  also 
to  sustain  the  contention  of  the  respondent  that  the  words 
' '  great  bodily ' '  were  actually  used  in  the  charge  to  the  jury, 
but  we  shall  not  attempt  to  pass  upon  the  force  or  effect  of 
these  affidavits.  The  fact,  which  is  admitted,  that  the 
counsel  for  the  petitioner,  almost  immediately  after  the 
charge  was  given,  called  the  attention  of  the  court  to  the 
insufficiency  of  the  definition,  and  took  and  was  allowed  an 
exception  on  the  ground  of  the  insufficiency,  ought,  we 
think,  to  pi*eclude  any  further  question  as  to  whether  the 
words  were  used  or  not.  It  seems  to  us  that  it  would  not 
accord  with  any  proper  system  of  judicial  procedure  that 
counsel  in  a  cause  should,  in  so  serious  a  matter  as  the 
charge  to  the  jury,  be  allowed  to  take  an  exception  in  the 
specific  manner  in  which  it  was  taken  in  this  instance,  with- 
out objection  by  the  court,  and  the  tmth  or  falsity  of  the 
matter  excepted  to  be  afterwards  subject  to  controversy  by 
affidavit.  The  order  in  this  matter  will  be  that,  in  the  par- 
ticular mentioned,  the  statement  be  settled  as  proposed  by 
the  petitioner. 

Anders,  C.  J.,  and  Hoyt,  Scott  and  Dunbar,  JJ.,  con- 
cur. 
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[  No.  721.    I>ecided  October  18, 1892.] 

W.  A.  Frbebcrqer  et  al..  Appellants,  v.  W.  L.  Gazzam  et  al.,  Re- 

spondenls. 

[No.  725.    Decided  October  18,  1892.] 

W.  A.  Freeburoek  et  at.,  Appellants,  v.  S.  Caldwell,  Respondent, 

Appeals  J r<nn  Superior  Court,  Mason  County. 

W.  I.  Agnew,  and  M.  J,  Gordon,  for  appellants. 
C.  W.  Uartman,  for  respondents. 

Anders,  C.  J. —  Respondents  move  to  affirm  the  judgment  of  the 
court  below,  and  for  judgment  in  this  court  in  each  of  the  above 
causes  against  appellants  and  the  sureties  on  the  appeal  bond  for 
costs  and  damages,  on  the  ground  that  appellants  have  failed  to 
prosecute  their  appeal,  and  because  the  appeal  is  taken  for  delay. 

We  think  the  delay  in  tiling  the  transcript  was  not  caused  by  the 
negligence  of  appellants  or  their  counsel,  but  was  rather  the  result 
of  a  misapprehension  on  the  part  of  the  clerk  of  the  superior  court 
as  to  his  duty  in  the  matter.  The  transcript  was  in  fact  filed  on 
the  same  day  upon  which  respondents  filed  this  motion.  We  see 
DO  reason  to  conclude  that  the  appeal  was  taken  for  delay. 

The  motion  must  be  denied. 

Scott,  Hoyt,  Stiles  and  Dunbar,  JJ.,  concur. 


[No.  703.    Decided  November  18, 1892.] 

A.  R.  Link,  Respondent,  v.  Bertha  H.  Bosse  et  al.,  Appellajits. 

Appeal  fro^m  Superior  Court,  Pierc^  County. 

James  Wickersham,  for  appellants. 
Hudson  Jt  Bolt,  for  respondent. 

Stiles,  J. — The  motion  to  affirm  for  want  of  anv  reviewable  mat- 
ter  in  the  record  must  be  granted.  The  necessity  of  presenting  the 
entire  case  here  when  a  mechanic's  lien  is  the  subject  of  the  action 
has  been  discussed  and  ruled  upon  until  it  is  settled  as  the  practice 
while  the  statutes  remain  as  they  now  are.  The  appeal  is  taken 
upon  the  judgment  roll  alone,  from  which  it  appears  that  there  was 
a  trial  of  the  cause,  at  which  evidence  was  introduced,  and  there 
was  a  decision  upon  the  merits.    Judgment  affirmed. 

Anders,  C.  J.,  and  Scott,  Hoyt  and  Dcnbak,  J  J.,  concur. 
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[  No.  (3S.    Decided  December  18, 1892.] 

T.  H.  Clancy  and  F.  W.  Clancy,  Respondents,  v.  Josie  Williams, 

Appellant. 

Appeal  from  Superior  Court,  King  County. 
Stratton,  Lewis  &  Oilman,  for  appellant. 
T.  H.  McCann,  and  While  &  Munday,  for  respondents. 

HoYT,  J. — This  case  was  submitted  with  the  case  of  T.  H.  Claticy 
V.  Peter  Beis,  ante,  p.  371.  It  presents  the  same  questions,  and  for 
the  reasons  therein  stated  the  judgment  must  be  aflHrmed. 

Anders,  C.  J.,  and  Scott,  Stiles  and  Dunbar,  J  J.,  concur. 

ON  PETITION  FOR  RE-HEARING. 

HoYT,  J. — If  we  could  Interpret  the  record  in  this  case  as  it  seems 
to  be  interpreted  by  appellant,  as  shown  by  the  statements  made 
by  her  in  the  petition  for  re-hearing,  we  should,  doubtless,  agree 
with  her  that  the  decision  of  the  court  heretofore  rendered  was 
wrong.  But  we  are  unable  to  do  so.  As  we  view  the  proofs  it 
clearly  appears  therefrom  that  the  appellant  had  been  subrogated 
to  the  rights,  and  had  assumed  the  duties,  of  the  person  to  whom 
the  premises  were  originally  leased  bj'  the  respondents,  and  that 
the  relation  of  landlord  and  tenant  existed,  at  the  time  the  suit  was 
commenced,  between  said  appellant  and  respondents  as  fully  as  it 
would  have  existed  between  said  respondents  and  the  person  to 
whom  they  originally  leased  the  premises,  if  there  had  been  no 
transfer  of  his  rights.  Such  being  our  interpretation  of  the  facts, 
the  entire  force  is  taken  from  the  argument  of  the  appellant  in  her 
said  petition,  and  the  same  must  be  denied. 

Dunbar,  C.  J.,  and  Scott,  Stiles  and  Andeejs,  JJ.,  concur. 


[No.  563.    Decided  January  6, 1893.] 

The  Columbia  and  Puget  Sound  Railroad  Company.  Respond- 
ent, V.  Henry  E.  Braillard  et  al..  Appellants, 

Appeal  from  Superior  Court,  King  County. 
Ronald  &  Piles,  for  appellant. 
Afuirew  F.  Burleigh,  for  respondent. 

Stiles,  J. — This  case  comes  within  the  rulings  made  in  Hall  & 
Paulson  Furniture  Co.  v.  Wilbur,  4  Wash.  644  (80  Pac.  Rep.  665); 
Clancy  v.  Williams,  ante,  p.  492;  Clancy  v.  Reis,  ante,  p.  871;  and  Col- 
lins V.  Hall,  ante,  p.  386;  and  for  the  reasons  therein  given  must  be 
affirmed.    So  ordered. 

Anders,  C.  J.,  and  Hoyt,  Scott  and  Dunbar,  J  J.,  concur. 
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[  No.  629.    Decided  January  9,  1893.] 

G.  J.  Anderson,  Respondent^  v.  L.  T.  Land,  and  Thomas 
NuNAN,  Sheriff  of  Island  County^  Washington^  Appel- 
lants, 

ATTACHMENTS  —  EFFECT  OF  DISSOLUTION  —  SECOND  LEVY  —  HEN. 

Where  an  attachment  has  been  dissolved  the  sheriff's  right  to  the 
control  and  possession  of  the  property  ceases,  and  the  placing  in 
his  hands,  within  a  few  days  after  such  dissolution  and  before  his 
sun*ender  of  possession,  of  a  second  writ  of  attachment  upon  which 
he  endorses  the  ordinary  levy,  will  not  create  a  lien  upon  the  prop- 
erty where  there  is  a  bona  fide  sale  thereof  prior  to  actual  levy 
under  the  second  writ. 

Appeal  from  Superior  Courts  Island  County. 

Oarrett  ds  Corliss^  for  appellants. 
W.  S.  Relfe^  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

Dunbar,  J. — This  is  an  action  brought  under  the  pro- 
visions of  title  4,  chapter  4  of  the  Code  of  Procedure,  the 
plaintiff  and  respondent  claiming  the  ownership  and  right 
to  the  possession  of  certain  saw  logs  attached  by  the  sher- 
iff of  Island  county,  under  a  writ  issued  in  the  case  of  L. 

(493) 
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Opinion  of  the  Court— Dunbar,  J.  [5  Wash. 

T.  Land,  plaintiff,  v.  Judy  &  Swanson,  defendants.  The 
levy  of  the  writ  against  Judy  &  Swanson  was  made  on  No- 
vember 14, 1890.  The  partnership  existing  between  Judy 
&  Swanson  had  been  dissolved  prior  to  that  time,  Swanson 
assuming  the  liabilities  and  taking  the  assets.  After  the 
dissolution  of  the  partnership,  and  writ  of  attachment  is- 
sued, Swanson  executed  and  delivered  to  the  respondent 
Anderson  his  note  for  three  thousand  dollars,  and  a  chat- 
tel mortgage  on  the  logs  in  question  to  secure  the  same. 
On  the  16th  day  of  December  the  attachment  .was  dissolved, 
and  on  the  18th  Swanson  gave  Anderson  a  bill  of  sale  of 
the  logs,  and  Anderson  took  possession  of  the  same  at  the 
time.  On  the  18th  day  of  December  a  second  writ  of  at- 
tachment was  sued  out  and  delivered  to  the  sheriff,  who, 
without  making  any  actual  levy  or  seizure,  endorsed  on  the 
writ  the  ordinary  levy.  He  did  not  make  any  actual  levy 
until  some  days  after.  Upon  the  trial  of  the  case  the  court 
instructed  the  jury  to  return  a  verdict  for  the  plaintiff. 

There  can  be  but  two  questions  in  this  case:  (1)  Was 
there  any  fraud  in  obtaining  the  bill  of  sale  by  Ander- 
son ?  ( 2 )  Was  there  any  lien  on  the  logs  by  virtue  of  an 
attachment  at  the  time  the  bill  of  sale  was  given  ^  One  is 
a  question  of  fact,  the  other  a  question  of  law,  the  facts  be- 
ing  conceded. 

We  have  carefully  examined  the  testimony,  and  agree 
with  the  trial  court  that  there  was  no  evidence  tending  to 
show  fraud  in  obtaining  the  bill  of  sale  or  tending  to  dis- 
pute the  bona  fides  of  the  transaction,  and  consequent!}'^ 
nothing  under  that  head  to  submit  to  the  jury. 

We  are  also  of  the  opinion  that  the  court  took  the  cor- 
rect view  of  the  legal  proposition.  Even  conceding  that 
the  lien  under  the  second  attachment  had  not  been  lost 
when  the  sheriff  went  out  of  office,  which  would  be  a  doubt- 
ful concession,  considering  the  testimony  of  the  new  sher- 
iff that  he  did  not  make  an  actual  levy  until  the  4tb  day  of 
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February,  the  dissolution  of  the  attachment  on  the  16th  day 
of  December  ended  the  lien,  and  the  owner  of  the  property 
had  a  right  to  make  any  disposition  of  it  he  saw  fit,  no 
matter  whether  the  property  had  actually  been  turned  over 
to  him  by  the  oflScer  or  not.  He  could  sell  the  property 
during  the  time  the  writ  was  in  effect  in  such  case,  and  the 
purchaser's  title  would  only  be  subject  to  the  right  of  the 
attaching  creditor  under  the  writ,  and  when  the  attachment 
was  dissolved  there  would  be  an  end  to  any  such  right,  and 
the  purchaser's  title  would  be  complete. 

So  far  as  the  right  of  the  oflScer  is  concerned,  his  title  is 
dependent  for  its  continuance  upon  the  continuing  of  the 
necessity  of  holding  the  property  to  answer  the  purpose  of 
the  writ.  Freeman  on  Executions,  §  268;  Wade  on  At- 
tachment, §  294.  Upon  the  dissolution  of  the  writ  the  ne- 
cessity ceases,  and  all  his  title  to  hold  the  property  cetises. 
If  upon  the  dissolution  of  the  attachment  the  sheriff  had 
refused  to  deliver  the  property  to  the  defendant,  the  de- 
fendant could  have  maintained  an  action  against  him  for 
its  possession;  and,  on  the  other  hand,  if,  after  the  dissolu- 
tion of  the  attachment,  the  defendant  had  taken  possession 
of  the  property  without  its  having  been  formally  turned 
over  to  him,  the  sheriff  would  have  had  no  power  to  en- 
force its  redelivery  to  him. 

It  follows  conclusively  that  his  right  of  possession  ceased 
with  the  dissolution  of  the  writ,  and  if  he  was  afterward 
clothed  with  authority  to  seize  property  of  the  defendant, 
he  must  act  on  that  authority  independently  of  any  effect 
or  power  of  the  old  writ.  It  is  conceded  that  he  did  not 
make  an  actual  levy  in  this  case  until  after  the  sale  to  the 
respondent. 

We  have  examined  the  other  points  raised  by  appellant, 
and  we  think  there  is  no  substantial  error  in  the  trial  by 
the  court,  and  judgment  is  therefore  affirmed. 

Anders,  C.  J.,  and  Hoyt,  Scott  and  Stiles,  JJ.,  con- 
cur. 
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d25  475  Stetson  &  Post  Mill  Company,  Appellant^  v.  J.  F.  Mo- 
Donald,  Joel  Docking,  A.  W.  Piper,  E.  F.  Sweeney 
AND  J.  H.  Rengstorff,  BespoTidents. 

mechanics'  liens  —  NOTICE — OMISSION    OF    NOTARY'S    SEAL  — LIA- 
BILITY OF  SURETIES  ON    BUILDING  CONTRACT  —  PARTNERSHIP. 

The  fact  that  certain  persons  sign  a  building  contract  as  sureties 
does  not  render  them  liable  for  materials  furnished  the  contractors. 

The  omission  of  the  notary  to  affix  his  seal  to  the  jurat  in  a  liea 
notice  sworn  to  before  him  renders  the  notice  invalid,  and  the  omis- 
sion cannot  be  cured  by  the  introduction  of  proof  on  the  trial  to 
foreclose  the  lien,  that  the  notice  had  in  fact  been  sworn  to. 

Where  materials  are  furnished  to  contractors  as  co-partners  in 
the  construction  of  a  certain  building,  the  subsequent  withdrawal 
of  one  from  the  partnership  does  not  release  him  from  liability  when 
no  new  agreement  is  entered  into  between  the  contractors  and  the 
owner  of  the  building,  or  between  the  contractors  and  the  person 
furnishing  materials. 

Appeal'  from  Superior  Courts  King  County. 

Battle  (&  Shipley^  for  appellants. 

Stratton^  Lewis  c&  Gilman^  and  Turner  dt  McCiUcheony 
for  respondents. 

The  opinion  of. the  court  was  delivered  by 

Scott,  J. — This  case  was  brought  by  the  appellant  to 
foreclose  a  lien  for  lumber  furnished  to  be  used  in  the  con- 
struction of  a  building  erected  on  certain  real  estate  in  the 
city  of  Seattle,  in  which  the  respondent  Rengstorff  had  a 
leasehold  interest.  McDonald  and  Docking  were  partners 
engaged  in  the  business  of  constructing  buildings,  and  en- 
tered into  the  contract  with  Rengstorff  for  the  construction 
of  this  building.  Piper  and  Sweeney  had  no  actual  part  in 
the  construction  of  the  building,  but  were  sureties  for  the 
contractors;  although,  instead  of  signing  a  bond  for  that 
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purpose^  they  joined  in  the  original  contract.  The  ap{)eilant 
furnished  the  material  in  question  to  McDonald  and  Dock- 
ing. 

In  the  action  to  foreclose,  McDonald  and  Docking,  and 
Piper  and  Sweeney,  together  with  EengstorflF,  the  owner, 
were  made  parties  defendant.  The  appellant  claims  to  be 
entitled  to  a  judgment  against  Piper  and  Sweeney  in  conse- 
quence of  their  having  joined  in  the  original  contract,  which 
provided  that  the  building  should  be  turned  over  to  Reng- 
storff  free  from  liens,  and  that  by  establishing  the  liens  these 
parties  also  would  be  liable  to  it.  This  position  is  unten- 
able. The  fact  that  Piper  and  Sweeney  joined  in  the  con- 
tract with  McDonald  and  Docking  for  the  construction  of  the 
building,  would  not  render  them  liable  to  the  p^intiff,  for 
it  appears  by  the  proof  that  the  object  in  having  them 
made  paities  to  the  contract  with  Rengstorflf  was  to  afford 
Rengstorff  additional  security  to  that  which  he  would  have 
had,  had  the  contract  been  solely  with  McDonald  and  Dock- 
ing. It  also  appears  that  the  material  in  question  was 
charged  to  McDonald  and  Docking,  and  was  furnished 
solely  on  their  credit.  It  was  not  known  to  the  appellant 
at  the  time  it  furnished  the  materials  that  Piper  and  Swee- 
ney were  paii;ies  to  the  building  contract.  In  no  view  of 
the  case  could  the  plaintiff  have  judgment  against  Piper 
and  Sweeney. 

Subsequent  to  the  signing  of  the  contract  Docking  sev- 
ered his  connection  with  McDonald  in  the  construction  of 
the  building,  and  McDonald  alone  continued  the  construc- 
tion thereof.  It  does  not  appear  that  any  new  agreement 
was  entered  into  or  understanding  had  between  said  con- 
tractors and  Rengstorff,  or  between  McDonald  and  Docking 
and  the  plaintiff. 

The  court  rendered  judgment  in  favor  of  the  plaintiff 
against  McDonald,  who  made  default,  but  held  the  lien  no- 

32—5  WASH. 
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tice  defective  and  dismissed  the  action  as  to  the  other  de- 
fendants. Appellant  alleges  that  the  court  erred  in  rejecting 
the  lien  notice.  The  objection  to  this  notice,  was  that  the 
seal  of  the  notary  was  not  attached  to  the  jurat,  and  this 
we  have  held  in  the  case  of  Gates  v.  Brmon^  1  Wash.  470 
(25  Pac.  Rep.  914),  to  be  necessary.  At  the  trial  of  this 
cause  the  appellant  offered  to  prove  that  the  notice  had  in 
fact  been  sworn  to,  and  he  argues  that  this  proof  should 
have  been  received,  and  given  the  effect  of  curing  the  omis- 
sion of  the  notary  to  affix  his  seaL  This  position  Is  unten- 
able. These  notices  are  required  to  l)e  recorded,  or  filed 
for  record,  and  the  notice  being  invalid  when  filed,  no  sub- 
sequent proof  could  be  made  as  to  any  material  fact  omitted 
to  render  jthe  notice  valid,  and  make  it  relate  back  to  the 
time  it  was  filed  for  record. 

The  lien  notice  was  rightly  rejected,  but  we  think  the 
court  erred  in  its  final  disposition  of  the  case.  The  defend- 
ants entered  upon  a  trial  as  to  the  merits  of  the  case,  and 
evidence  was  intnxluced  relating  to  the  contmct  between 
the  plaintiff  and  the  contractors  McDonald  and  Docking, 
under  which  the  material  in  question  was  furnished,  with- 
out any  objection  or  any  demand  to  have  the  case  tried  by 
a  jury,  and  plaintiff  having  in  nowise  released  Docking,  he 
was  still  bound  under  the  contract  under  which  the  material 
was  furnished,  and  the  judgment  should  have  been  ren- 
dered in  favor  of  the  plaintiff  against  the  conti'actors 
McDonald  and  Docking  for  the  amount  found  to  be  due 
for  said  materials.  See  Hildehrandt  v.  Savage^  4  Wash. 
524(30  Pac.  Rep.  043). 

The  judgment  of  the  court  below  is  reversed,  except  as 
to  McDonald,  and  the  cause  is  remanded  with  instructions 
to  also  i*ender  a  judgment  in  favor  of  the  plaintiff  against 
Docking  for  the  amount  found  to  be  due. 

Anders,  C.  eT.,  and  Hoyt,  J.,  concur. 


■ 
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Syllabus. 


Stiles,  J. — For  the  reasons  given  by  me  in  the  case  of 
HUd^rwndt  v.  Savage^  supra^  I  hold  that  no  judgment 
should  have  been  entered  in  this  case. 


[No.  401.    Decided  January  12,  1803.] 

The  State  of  Washincjton,  Respondents  v.  E.  F.  Hu- 

MASON,  Appellant. 

CRIMINAL   LAW— TRIAL — AFFIDAVITS— JUDICIAL  NOTICE— LARCENY 
—  EVIDENCE  —  OWNERSHIP  —  POSSESSION  OF  STOLEN  PROPERTY. 

It  is  not  coDtrary  to  the  provisions  of  Code  Proc,  §1363,  for  a 
defendant  in  a  criminal  action  to  be  brought  to  trial  within  less  than 
live  days  after  the  filing  of  an  information  against  him,  where  he 
has  already  been  taken  into  custody  before  a  magistrate  and  held 
for  trial  upon  the  same  charge  more  than  five  days  prior  to  his  trial 
upon  the  information. 

A  ruling  by  a  superior  court  that  a  certain  person  is  the  proper 
prosecuting  attorney,  will  be  upheld  on  the  ground  that  such  courts 
take  judicial  notice  of  the  officers  of  the  counties  in  which  they  sit. 

Where  a  defendant  charged  with  stealing  cattle  has  sought  to 
show  that  the  person  alleged  in  the  information  as  owner  had  sold 
the  same,  evidence  of  conversations  between  the  owner  and  parties 
to  whom  he  had  made  a  conditional  sale,  although  not  in  the  pres- 
ence of  defendant,  may  be  given  to  show  that  such  sale  had  been 
rescinded. 

Upon  the  trial  of  a  defendant  for  the  larceny  of  certain  cattle, 
which  the  evidence  shows  had  been  slaughtered  by  him,  and  the 
carcasses  and  hides  fully  disposed  of,  evidence  is  inadmissible  that 
defendant  had  tried  to  conceal  from  the  sheriff  a  sack  containing 
ears  cut  from  the  heads  of  certain  other  cattle,  which  it  was  not 
shown  had  been  stolen,  and  which  were  not  included  in  the  issue 
upon  which  he  was  being  tried. 

Depositions  in  a  criminal  case,  tending  to  show  the  good  char- 
acter of  defendant,  are  inadniissible  in  evidence. 

Petitions  addressed  to  the  county  commissioners  asking  the  em- 
ployment of  special  counsel  to  assist  in  the  prosecution  of  defend- 
ant, that  bis  bond  be  raised,  etc.,  are  inadmissible  in  evidence  upon 
the  question  of  the  guilt  or  innocence  of  the  accused. 
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A  charge  to  a  jury  that  possession  of  recently  stolen  property,  if 
unexplained,  might  be  taken  as  conclusive  evidence  of  the  guilt  of 
the  accused,  is  erroneous,  where  it  is  not  claimed  on  the  part  of  the 
prosecution  that  defendant  stole  the  property,  and  the  only  grounds 
for  accusing  him  are  the  facts  of  his  taking  possession  of  stolen 
property  at  a  distance  from  the  place  where  it  was  taken,  and  the 
circumstances  surrounding  the  receipt  and  disposition  of  the  same. 
(HoYT,  J.,  dissents.) 

Appeal  from  Superior  Courts  Spokane  County. 

T.  C.  Griffittx^  and  Turner  ck  Forster^  for  appellant 

S.  G.  Allen^  Prosecuting  Attorney  ( Turner^  Graves  d& 
McKinstry^  special  counsel ),  for  The  State. 

The  opinion  of  the  cou^t  was  delivered  by 

Stilus,  J.  —t- None  of  the  questions  raised  by  the  appellant 
which  are  based  upon  affidavits  contained  in  the  transcript 
can  be  passed  upon  by  this  court,  since  they  are  not  made 
a  part  of  the  record  by  a  statement  or  bill  of  exceptions. 
Windt  V,  Ban7iiza,  2  Wash.  147  (26  Pac.  Kep.  189). 

Appellant  was  i-equii'ed  to  go  to  trial  on  the  26th  day  of 
February,  1891,  upon  an  information  filed  against  him  on 
the  23d  day  of  the  same  month,  for  the  crime  of  stealing 
certain  neat  cattle,  under  Code  1881,  ^  833.  He  complains 
because  of  his  trial  having  been  fixed  within  five  days  from 
the  date  of  his  arrest,  contrary  to  the  provisions  of  Code 
Proc,  §  1363.  Appellant  was  actually  arrested  some  time 
before  February  23,  and  the  record  clearly  shows  that  he 
had  been  held  for  trial  by  a  magistrate  before  the  informa- 
tion was  filed.  We  think  the  fair  construction  of  $5 1363 
ought  to  be  that  the  arrest  therein  mentioned  is  that  of  be- 
ing taken  into  custody  upon  the  charge  brought  against 
him  before  the  magistrate,  and  not  the  formal  re-arrest 
made  afterwards,  when  the  information  is  filed. 

A  point  was  made  that  the  information  was  defective  be- 
cause it  was  not  signed  by  any  officer  authorized  by  law  to 
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sign  it.  This  point  was  raised  by  a  demurrei'  and  motion 
to  qaash,  wherein  it  was  alleged  "'that  S.  G.  Allen,  who 
signs  himself  as  prosecuting  attorney  to  said  information 
is  not  the  prosecuting  attorney  of  said  Spokane  county 
or  of  any  other  county  in  the  State  of  Washington,  or  of 
the  State  of  Washington,  and  is  acting  therein  without  any 
authority  of  law  whatever. ' '  There  is  no  finding  by  the 
court  upon  this  subject.  The  ruling  of  the  court  was,  that 
the  motion  and  demurrer  be  overruled.  We  are  bound  to 
presume,  we  think,  that  the  court  found  the  fact  to  be  con- 
trary to  the  allegations  contained  in  the  demurrer  and  mo- 
tion, and  therefore  to  uphold  the  ruling.  Superior  courts, 
of  course,  take  judicial  notice  of  the  otficers  of  the  counties 
in  which  they  sit,  and  particularly  of  their  own  officers;  and 
this  court  will  presume  in  all  such  cases  that  the  lower  cojavt 
has  acted  cori'ectly  in  such  matters.  Graham  v.  Anderson^ 
42  III.  514;  I>i/er  v.  Flint,  21  III.  8(^,  Thompson  v.  Hashell, 
21  111.  215;  BudL  v.  State,  72  Ind.  523. 

The  infoimation  is  also  attacked  on  the  ground  that  it 
was  unconstitutional,  but  this  matter  has  been  so  often  ad- 
judicated that  we  do  not  consider  it  necessary  or  proper 
that  we  should  enter  upon  any  further  review  of  the  mat- 
ter. HuTtado  V.  People,  110  U.  S.  538  (4  Sup.  Ct.  Rep. 
111,292). 

A  great  many  errors  alleged  to  have  been  committed  in 
connection  with  the  taking  of  testimony  in  the  case  are  as- 
signed, a  few  of  which  are  worthy  of  review,  because  of  the 
disposition  which  we  shall  have  to  make  of  the  case.  One 
Weldon  A.  Morris  was,  on  or  about  the  5th  day  of  January, 
1891,  the  owner  of  the  cattle  alleged  to  have  been  stolen, 
which  had  been  running  on  the  range  some  miles  from 
Spokane.  These  cattle  were  suddenly  missing  from  the 
herd,  and  they  were  within  a  day  or  two  traced  to  the 
slaughterhouse  of  the  appellant,  in  the  suburbs  of  Spokane, 
where  it  is  not  denied  they  were  slaughtered  as  beef  cattle. 
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There  was  no  contention  upon  the  part  of  the  state  that 
the  appellant  actively  participated  in  the  theft  of  the  cat- 
tle; but  it  was  strenuously  insisted,  and  with  success,  before 
the  jury,  that  he  was  a  participant  in  the  plan  to  steal  them, 
and  that  when  he  received  them  into  his  yard  at  Spokane, 
and  killed  them,  it  was  with  knowledge  that  they  had  been 
stolen. 

The  first  question  which  arises  in  connection  with  the  evi- 
dence, which  we  deem  it  necessary  to  notice,  was  brought 
about  by  the  court's  action  in  permitting  Morris  to  detail 
the  conversations  had  between  himself  and  members  of  the 
firm  of  Gay  &  Stevens,  not  in  the  presence  of  the  appel- 
lant. There  was  no  error  in  this  matter,  however.  The 
defense  endeavored  to  show,  upon  the  cross  examination 
of  Morris,  that  he  had  made  a  conditional  sale  of  his  entire 
band  of  cattle  to  Gay  &  Stevens,  and  that  the  property  in 
the  cattle  had  thereby  passed  to  the  latter.  The  conversa- 
tions testified  to  merely  went  to  the  point  of  showing  that 
the  conditional  sale  had  been  orally  rescinded  befoi-e  the 
alleged  theft,  and  that,  therefore,  the  full  property  in  the 
cattle  was  still  in  Morris. 

The  first  material  error  which  we  find  in  the  case  is  that 
committed  in  permitting  the  sheriff  of  the  county,  and 
other  witnesses,  to  testify  concerning  certain  eight  head  of 
cattle,  which  were  not  a  part  of  the  fourteen  head  alleged 
to  have  been  stolen  of  Morris.  The  evidence  in  the  case 
demonstrated  that  the  fourteen  head  of  cattle  in  contro- 
versy were  killed,  and  their  carcasses  and  hides  fully  dis- 
posed of  by  sale,  in  the  usual  course  of  the  busine^  of  the 
firm  of  King  &  Humason,  of  which  the  appellant  was  a 
member,  before  the  9th  day  of  January.  On  that  day, 
however,  the  sheriff  took  possession  of  the  appellant's 
slaughterhouse,  and  found  there  the  carcasses  of  four  head 
of  cattle,  and  some  hides,  heads,  horns  and  ears.  The 
sheriff  returned  from  the  slaughterhouse,  and,  as  it  would 
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seem,  without  having  put  him  under  arrest,  took  him  in 
liis  buggy,  and  drove  hack  to  the  slaughterhouse  with  him. 
At  the  slaughterhouse  the  sheriff  called  his  attention  to  the 
carcasses  in  the  shed,  and  to  the  hides,  and  the  fact  that 
the  left  ear  had  been  cut  off  from  each  head.     The  appel- 
lant disclaimed  any  ownership  of  these  cattle,  and  remarked 
that  the  absence  of  the  left  ears  looked  bad.     The  sheriff 
further  testified  that  the  eai*s  had  been  gathered  up  in  the 
morning  by  him  or  his  men,  and  that  they  had  been  put 
ID  a  sack  with  a  pair  of  stag  horns.     This  sack  was  laid  on 
a  platform  with  a  lot  of  empty  sacks.     Other  testimony 
was  given  to  show  that  upon  noticing  this  sack,  with  the 
ears  in  it,  appellant  attempted  to  get  it  out  of  the  way  by 
putting  it  in  a  different  place,  and  piling  the  empty  sacks 
on  top  of  it.     All  the  testimony  upon  this  subject  was 
drawn  out  under  the  strenuous  objection  of  the  appellant, 
and  under  the  statement  by  the  court:    "Of  course,  I  can- 
not see  the  relevancy  of  it  now,  but  it  seems  to  me  it  is 
entirely  harmless  matter.     If  it  is  irrelevant,  it  will  be 
stricken  out."     Now,  the  whole  purpose  of  this  testimony 
was  apparent  from  the  beginning,  viz.,  to  endeavor  to  get 
before  the  jury  an  impression  that  these  four  head  of  cattle, 
and  four  others,  which  were  alive  and  in  apjiellant's  yard, 
were  also  stolen  cattle,  and  that  the  appellant,  knowing 
them  to  be  such,  had  caused  the  ears,  which  contained  cer- 
tain marks  of  ownership,  to  l)e  cut  off  and  put  in  a  sack, 
where  they  would  not  be  likely  to  be  observed,  and  that, 
when  he  found  they  had  been  noticed,  he  endeavored  to 
get  them  out   of   the  way.     The  entire   transaction  was 
wholly  independent  of  any  matter  at  issue  in  the  case  on 
trial,  and  there  was  no  legal  excuse  for  injecting  it  into  the 
case.     It  was  not  a  case  where  cattle  alleged  to  have  been 
stolen  are  found  in  the  possession  of  the  accused,  in  a  herd 
with  other  cattle,  which  are  also  claimed  to  have  been 
stolen.     These  eight  head  of  cattle  did  not  appear  at  the 


604  STATE  V.  HUMASON. 


Opinion  of  the  Court — Stiles,  J.  [5  Wash. 

yards  of  the  appellant  until  after  the  cattle  in  question  had 
l)een  slaughtered,  and  completely  disposed  of.  Moreover, 
it  was  not  shown  that  they  were  stolen  cattle.  The  court, 
at  a  subsequent  stage  of  the  case,  refused  to  strike  out  this 
ol)jectionable  testimony,  although  twice  applied  to  to  do 
so.  He  promised  to  instruct  the  jury  to  the  effect,  that  so 
far  as  those  eight  head  of  cattle  were  concerned,  they 
should  not  take  them  into  consideration  in  determining 
defendant's  guilt,  but  no  such  charge  was  given.  It  is 
impossil)le  to  resist  the  conclusion  that  the  jury  probably 
went  to  their  room  to  determine,  as  between  the  state  and 
the  appellant,  in  a  case  where  the  only  evidence  was  cir- 
cumstantial, with  an  impression  that  the  appellant  bad 
been  caught  in  the  act  of  endeavoring  tcrhide  the  marks  of 
ownership  of  cattle  recently  slaughtered  on  his  premises, 
an  impression  which  it  was  legally  improper  for  them  to 
have  in  the  case  before  them. ' 

The  appellant  offered  in.  evidence  a  large  number  of 
depositions  taken  in  Oregon,  tending  to  show  his  good 
character  while  a  resident  of  that  state.  These  the  court 
rejected,  correctly.  We  have  no  statute  in  this  state  per- 
mitting either  party  in  a  criminal  case  to  make  use  of  an 
ordinary  deposition  of  an  absent  witness;  and,  as  at  com- 
mon law  the  right  to  use  depositions  in  criminal  cases  was 
not  recognized,  the  action  of  the  court  in  the  matter  was 
proper. 

It  seems  that  upon  the  arrest  of  appellant  numerous  peti- 
tions were  circulated  in  Spokane  county,  addressed  to  the 
county  commissioners,  and  asking  them  to  employ  special 
counsel  to  assist  in  the  prosecution  of  appellant,  to  secure 
the  raising  of  his  bond,  etc.  These  petitions  —  under  what 
theory  is  not  made  apparent —  were  offered  in  evidence  by 
the  appellant.  They  certainly  could  have  no  bearing  upon 
the  question  whether  the  appellant  was  guilty  or  innocent 
and  were  properly  rejected. 
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Considering  the  use  of  bis  books  made  by  the  appellant^ 
we  think  no  error  was  committed  by  the  court  in  allowing 
the  jury  to  have  the  entire  books  for  their  inspection. 

Error  is  assigned  upon  the  following  charge  to  the  jury: 

''(5)  The  possession  of  stolen  property,  recently  after 
the  larceny  thereof,  is  evidence  tending  to  show  such  pos- 
session to  be  a  guilty  one;  and  if  such  possession  is  un- 
explained, either  by  direct  evidence  or  by  the  attending 
circumstances,  or  by  the  character  and  hubits  of  life  of  the 
possessor,  or  otherwise,  it  may  be  taken  by  the  jury  as 
conclusive  evidence  of  the  possessor's  complicity  in  the 
larceny  of  the  property.  The  weight,  however,  to  be  at- 
tached to  such  evidence  is  for  the  jury  alone  to  determine. 
To  justify  a  conviction  upon  such  evidence  alone,  it  must 
api^ear  that  the  possession  was  personal  and  exclusive,  it 
must  have  occurred  recently  after  the  commission  of  the 
crime,  and  it  must  be  unexplained.  In  determining  the 
weight  to  be  attached  to  sudh  evidence,  the  jury  should 
consider  all  the  circumstances  attending  such  possession  — 
the  proximity  of  the  place  where  the  property  was  found 
to  the  place  of  the  larceny;  the  lapse  of  .time  since  the 
property  was  taken;  whether  the  property  was  concealed; 
whether  the  party  admitted  or  denied  the  possession;  the 
demeanor  and  character  for  honesty  of  the  accused;  whether 
other  pei-sons  had  access  to  the  place  where  the  property 
was  found;  whether  the  accused,  on  different  occasions, 
gave  conflicting  accounts  of  the  manner  of  his  acquiring 
possession  of  the  property,  or  whether  such  statements 
wei"e  harmonious  and  consistent.  All  these  circumstances, 
so  far  as  they  have  been  proved,  are  proper  to  be  taken 
into  account  by  the  jury,  together  with  all  the  other  evi- 
dence in  the  case,  in  determining  how  far  the  possession  of 
the  property  by  the  accused,  if  it  had  been  proved,  tends 
to  show  his  ofuilt." 

In  our  judgment  this  was  not  a  case  for  a  charge  to  the 
jury  that  possession  of  recently  stolen  property,  if  unex- 
plained, might  be  taken  as  conclusive  evidence  of  the  pris- 
oner's guilt.  Upon  the  main  proposition  there  has  been 
much  controversy,  and  many  modifications  of  the  old  rule, 
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which  undoubtedly  prevailed,  have  been  suggested  and  laid 
down  both  by  courts  and  text  writers.  State  v.  Hod<fe^  50 
N.  H.  510;  Stover  v.  People^  56  N.  Y.  315;  Commonwealth 
V.  Bell,  102  Mass.  163;  Stokes  v.  State,  58  Miss.  677 
Smith  V,  State,  58  Ind.  340;  Hannah  v.  State^  1  Tex.  App 
578;  State  v.  Jorda/n,  69  Iowa,  506  (29  N.  W.  Kep.  430) 
Ingalla  v.  State,  48  Wis.  647  (4  N.  W.  Rep.  785 );  3  Greenl 
Ev.,  §31;  Whart.  Crim.  Ev.,  §§758-^760;  2  Bish.  Crim 
Proc,  $$§739-747;  Sackett,  Instruct.  Juries,  p.  746,  §15 
But  it  is  not  necessary  to  pass  upon  this  question  of  posses 
sion  now.  In  this  case  the  property  was  alleged  and  proven 
to  have  been  stolen  on  Monday  night.  It  was  a  question 
in  the  case  whether  it  came  into  the  hands  of  the  appellant 
between  four  and  six  o'clock  on  Tuesday  morning,  or  be- 
tween four  and  six  o'clock  on  Wednesday  morning.  It 
was  not  contended  by  the  state  that  appellant  actually  stole 
the  cattle,  or  that  he  was  outside  of  the  city  of  Spokane, 
or  within  sixteen  miles  of  the  place  whence  the  cattle  were 
taken,  at  the  time  when  they  were  stolen.  On  the  other 
hand,  he  did  not  deny  that  he  had  received  the  cattle  at  his 
yards,  and  caused  them  to  l)e  slaughtered  and  disposed  of 
within  a  few  hours  after  their  receipt.  Thus,  there  was  no 
question  about  establishing  possession;  no  question  about 
appellant's  not  having  been  the  actual  thief,  nor  that  his 
possession  was  personal  and  exclusive,  or  recently  after  the 
commission  of  the  crime,  nor  of  the  access  of  persons  to 
the  place  where  the  property  was.  The  first  question  for 
the  jury  to  determine  was,  Was  the  property  stolen^  and 
that  was  scarcely  denied.  There  was  no  question  of  ident- 
ity, no  doubt  of  possession,  and  practically  the  only  ques- 
tion that  the  jury  had  to  determine  was,  did  the  fact  of 
possession,  together  with  all  the  other  facts  and  circum- 
stances adduced  by  the  state,  furnish  proof  sufficient  to 
convince  the  jury,  beyond  a  reasonable  doul>t,  that  the  ap 
pellant  was  an  accessory  before  the  fact  to  the  stealing  of 
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the  cattle  i  Where  it  is  admittecl  by  the  state  that  the  ac- 
cused did  not  himself  participate  actively  in  the  theft;  that 
some  other  person  took  the  property,  and  delivered  it  to 
him;  that  the  only  grounds  for  accusing  him  are  the  facts 
of  his  taking  possession  of  stolen  property  at  a  distance 
from  the  place  whence  it  was  taken,  and  the  circumstances 
surrounding  the  receipt  and  disposition  of  them  —  the  fact 
of  possession  alone  must  necessarily  cut  a  much  less  figure 
than  where  the  accused  is  claimed  to  have  been  himself  the 
person  who  took  the  property;  and  in  such  a  case,  if  in  no 
other,  the  rule  laid  down  in  Texas,  California  and  Wiscon- 
sin, that  bare  possesision  of  recently  stolen  property  alone 
is  not  sufficient  to  justify  «  conviction,  ought  to  prevail. 
If  a  juryman  were  a  perfect  being,  the  charge  given  might 
almost  be  said  to  have  been  without  prejudice,  since  there 
was  no  such  thing  in  the  case  as  possession,  standing  alone; 
and  no  faithful  juror  could  have  blinded  his  eyes  to  the 
fact  that  there  were  many  other  circumstances  for  his  con- 
sideration, both  for  and  against  the  appellant.  But,  in  the 
presence  of  so  much  testimony,  the  task  of  weighing  it, 
and  detennining  the  truth  from  it,  necessarily  became  a 
matter  of  great  labor;  and  it  would  not  be  imheard  of  if 
the  ordinary  juror  should  have  taken  the  court  at  its  word, 
dropped  consideration  of  conflicting  facts  and  testimony, 
and  rested  a  verdict  of  guilty  upon  the  confessed  posses- 
sion, unsatisfactorily  explained.  This  would  have  been  to 
cast  the  burden  upon  the  accused,  which  the  court,  in  its 
fifth  charge,  told  the  jury  must  not  be  done.  The  jury 
should  simply  have  been  told  that  they  were  the  sole  judges 
of  the  facts,  and  of  the  weight  to  be  given  to  each  partic- 
ular fact;  that  the  possession  of  this  property  by  the  defend- 
ant (if  it  was  necessary  to  refer  to  it  at  all),  if  it  had  been 
proven  to  them  beyond  a  reasonable  doubt  that  it  was 
stolen  property,  was  one  of  the  facts  which  they  were  au- 
thorized to  consider,  with  all  the  other  facts  and  circum- 
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stances  in  the  ctise,  in  determining  the  guilt  or  innocence 
of  the  defendant;  and  that  if,  from  all  these  facts,  they 
wei'e  satisfied,  beyond  a  reasonable  doubt,  that  the  defend- 
ant had  participated  in  planning,  aiding,  advising  or  abet- 
ting the  actual  thief  ,in  taking  the  cattle,  their  verdict 
should  be  that  of  guilty;  otherwise,  they  ought  to  find  for 
the  defendant. 

The  judgment  is  reversed,  and  the  cause  remanded  for  a 
new  trial.  Seventy-three  pages  of  appellant's  brief,  which 
contain  a  reprint  of  affidavits  not  in  the  record,  will  not  l)e 
allowed  for  in  taxing  costs  of  the  case. 

Dunbar,  C.  J.,  and  Anders,  J.,  concur. 

■ 

HoYT,  J.  (disHeyitmg),  —  In  my  opinion,  the  instruction 
which  is  held  to  \ye  erroneous  by  the  majority  of  the  court 
stated  the  law  of  the  case.  Such  instruction,  taken  as  a 
whole,  simply  told  the  jury  that  the  possession  of  property 
recently  stolen  was  a  circumstance  which  they  should  take 
into  consideration  with  all  the  other  circumstances  in  the 
case,  and  upon  such  consideration  determine  whether  or 
not  the  defendant  was  guilty;  that  if,  in  their  judgment 
the  single  circumstance  of  such  possession  of  stolen  prop- 
erty was  suHicient  to  convince  them,  beyond  a  reasonable 
doubt,  of  the  guilt  of  the  accused,  it  alone  would  warrant  a 
verdict  of  guilty.  This  is  my  construction  of  the  portion 
of  the  charge  to  which  exception  is  taken,  and,  so  con- 
strued, I  think  it  properly  stated  the  law.  I  cannot  agree 
with  the  further  contention  of  the  majority  that  the  circum- 
stance of  the  possession  of  the  stolen  property  was  rendered 
immaterial  by  the  course  of  the  trial  or  by  the  concessions 
of  the  state.  In  my  opinion,  the  judgment  should  be  af- 
firmed. 

Scott,  J.,  concui's. 
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J.  B.  Biles,  Bespondent^  v.  Taooma,  Olympia  &  Gray's     "X^; 
Harbor  Railroad  Company,  Appellant,  •*  ^ 

CONVEYANCES  —  RESERVATION —NORTHERN  PACIFIC  RAILROAD- 
BRANCH  LINES  — ESTCtf>PEL. 

Where  a  railroad  compaDy  conveys  a  tract  of  land,  "reserving 
and  excepting  therefrom,  however,  a  strip  of  land  extending  through 
the  same  (or  so  much  of  such  strip  of  land  as  may  be  within  said 
described  premises),  of  the  width  of  four  hundred  feet,  that  is,  two 
hundred  feet  on  each  side  of  the  center  line  of  the  Northern  Pacific 
Railroad,  or  any  of  its  branches,  to  be  used  for  right-of-way  or  other 
railroad  purposes,  in  case  the  line  of  said  railroad,  or  any  of  its 
branches,  has  been,  or  shall  be,  located  on  or  over,  or  within  less 
than  two  hundred  feet  of,  said  described  premises,''  a  mere  ease- 
ment is  reserved  thereby,  and  the  ownership  of  the  whole  tract 
passes  to  the  grantee. 

The  Northern  Pacific  Railroad  Company  not  being  authorized  by 
its  charter  under  act  of  congress  to  construct  a  branch  line  between 
Tacoma  and  Gray's  Harbor,  the  Tacoma,  Olympia  &  Gray's  Harbor 
Railroad,  although  constructed  and  operated  by  the  Northern  Pa- 
citic  Railroad  Company,  is  not  entitled  to  the  benefit  of  reservations 
of  rights-of-way  in  conveyances  made  by  the  latter  company. 

The  grantee  of  the  Northern  Pacific  Railroad  Company  is  not  es- 
topped by  the  recitals  in  the  deed  from  denying  the- right  of  his 
grantor  to  build  branch  roads,  when  such  branch  road  is  one  that 
the  grantor  is  not  legally  authorized  to  construct. 

Appeal  from  Superior  Courts  ChehalU  County, 

Mitchell^  Aahton  cfe  Chapman^  for  appellant. 
Linn  cfe  Bridges^  for  respondent. 

« 

The  opinion  of  the  court  was  delivered  by 

Anders,  J, — On  May  11,  1876,  the  Northern  Pacific 
Railroad  Company,  then  being  the  owner  of  the  northeast 
quarter  of  the  southeast  quarter  of  section  1,  in  township 
No.  17,  north,  of  range  6,  west  of  the  Willamette  meridian, 
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conveyed  the  same  to  the  respondent  by  a  warranty  deed 
containing  the  following  clause: 

*' Reserving  and  excepting  therefrom,  however,  a  strip 
of  land  extending  through  the  sttme  (or  so  much  of  sach 
strip  as  may  l)e  within  said  described  premises),  of  the 
width  of  four  hundred  feet,  that  is,  two  hundred  feet  on 
each  side  of  the  center  line  of  the  Northern  Pacific  Railroad, 
or  any  of  its  branches,  to  be  used  for  a  right-of-way  or 
other  railroad  purposes,  in  case  the  line  of  said  railroad  or 
any  of  its  branches  has  been,  or  shall  be,  located  on,  or  over, 
or  within  less  than  two  hundred  feet  of  said  described 
premises/' 

The  appellant  is  a  corporation  organized  and  existinjr 
under  the  laws  of  this  state,  and  about  the  firet  of  Novem- 
ber, 1890,  it  entered  upon  the  land  so  conveyed  to  the  re- 
spondent, and  has  since  constructed  a  railroad  across  the 
same.  The  respondent  brought  this  action  to  recover  the 
possession  of  the  land  so  occupied  by  appellant,  and  al- 
leged in  substance  in  his  complaint,  that  on  or  about  the 
first  day  of  October,  1890,  he  was  seized  in  fee  and  pas- 
sessed,  and  entitled  to  the  possession,  of  a  ceilain  tract  of 
land  described  as  a  strip  of  land  four  hundred  feet  in  width, 
being  two  hundred  feet  from  either  side  of  the  center  line 
of  the  railroad  track  constructed  by  the  defendant  across 
the  tract  of  land  above  described,  and  that  while  he  was  so 
seized  and  possessed  and  entitled  to  the  possession  thereof, 
the  defendant  (appellant  here)  on  or  about  November  1, 
1890,  without  any  right  or  title,  entered  into  the  possession 
of  said  premises  and  ousted  and  ejected  the  plaintiflf  there- 
from, and  now  unlawfully  withholds  possession  from  plaint- 
iff, to  his  damage  in  the  sum  of  five  hundred  dollars.  The 
defendant  denied  that  the  plaintiff  was  ever  entitled  to  the 
possession  of  the  premises  sought  to  be  recovered,  or  that  it 
ousted  or  ejected  the  plaintiff  therefrom,  or  that  it  unlaw- 
fully withheld  the  possession  thereof  from  the  plaintiff,  and 
j  ustified  its  possession  on  the  grounds — ( 1 )  That  the  North- 
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ern  Pacific  Railroad  Company,  and  not  the  plaintiff,  was 
the  owner  of  the  strip  of  land  described  in  the  complaint, 
and  that  the  defendant  was  in  possession  by  and  with  the 
consent  of  that  company;  and  (2)  that  it  was  entitled  to 
hold  ar.d  possess  the  premises  by  virtue  of  being  a  branch 
line  of  the  Northern  Pacific  Railroad  Company,  and  thus 
entitled  to  the  reservation  or  exception  contained  in  the 
deed  of  that  company  to  the  plaintiff. 

The  court  below  held  that  the  plaintiff  was  the  owner 
and  entitled  to  the  possession  of  the  demanded  premises, 
and  gave  judgment  accordingly.  And  the  first  question 
presented  for  our  determination  on  this  appeal  is,  whether 
the  title  to  the  strip  of  land  in  dispute  passed  to  the  respond- 
ent by  the  deed  of  May  11,  1876.  There  is  no  question  but 
that  the  fee  of  the  whole  forty  acre  tract  described  in  the 
deed  is  in  the  respondent,  unless  the  four  hundred  feet  strip 
was  withdrawn  from  the  operation  of  the  conveyance  by 
the  clause  above  mentioned.  It  is  claimed  by  the  appel- 
lant that  the  restriction  in  the  instrument  amounts  to  an 
exception  of  so  much  of  the  land  as  is  contained  in  the  four 
hundred  feet  strip,  and  that  the  title  to  the  same  did  not 
pass  to  the  grantee,  but  that  the  Northern  Pacific  Railroad 
Company  is  still  the  absolute  owner  thereof.  On  the  con- 
trary, the  respondent  insists  that  the  clause  in  the  deed  at 
most  is  but  a  mere  reservation  of  a  right-of-way  over  the 
land  in  favor  of  the  Northern  Pacific  Railroad  Company, 
and  that  the  appellant,  being  a  stranger  to  the  reservation, 
can  claim  no  rights  under  it. 

While  it  is  true  that  there  is  a  technical  legal  distinction 
i)etween  an  exception  and  a  reservation,  it  Is  also  true  that 
whether  a  particular  clause  in  a  deed  will  be  considered  an 
exception  or  a  reservation  depends  not  so  much  upon  the 
words  used  as  upon  the  nature  of  the  right  or  thing  ex- 
cepted or  reserved.  M artindale  on  Conveyancing,  p.  106, 
§  118.     An  exception  is  a  clause  in  a  deed  which  with- 


512       BILES  V.  TACOMA,  OLYMPIA.  ETC.  R.  R.  CO. 

Opinion  of  the  Court — Anders,  J.  [5  Wash. 

draws  from  its  operation  some  part  of  the  thing  granted, 
and  which  would  otherwise  have  passed  to  the  grantee 
under  the  general  description.  The  part  excepted  is  in 
existence  at  the  time  of  the  grant,  and  remains  in  the 
grantor  unaffected  by  the  conveyance.  A  reservation  is  the 
creation  in  behalf  of  the  grantor  of  a  new  right  issuing  out 
of  the  thing  granted,  something  which  did  not  exist  as  an 
independent  right  before  the  grant.  5  Am.  &  Eng.  Enc. 
of  Law,  p.  455,  Title,  ''Deeds;"  Tiedeman  on  Real  Prop- 
erty, §  843.  But  frequently  the  words  exception  and  i-es- 
ervation  are  used  as  synonymous,  and  the  term  exception 
will  be  held  to  mean  reservation  whenever  it  may  be  neoe.s- 
sary  to  effectuate  the  intention  of  the  parties  to  the  instru- 
ment. Winthrop  v,  jpairbanht^  41  Me.  307;  ^Vh^taker  r. 
Brman^  46  Pa.  St.  197;  Oowdrey  v.  CMurn^  7  Allen,  9; 
Stockwdlv.  Couillardy  129  Mass.  231;  Martindale  on  Con- 
veyancing, supra. 

In  the  deed  before  us  the  language  is  "'reserving  and 
excepting  therefrom,"  etc.  These  words  must  be  con- 
strued to  mean  either  a  reservation  or  an  exception,  for, 
strictly  speaking,  a  thing  cannot  be  both  reserved  and  ex- 
cepted at  the  same  time.  And  the  meaning  can  best  be 
arrived  at  by  ascertaining  if  possible  the  intention  of  the 
parties,  as  evidenced  by  the  words  of  the  deed,  the  object 
they  had  in  view,  and  the  circumstances  under  which  the 
deed  was  executed.  At  that  time  the  Northern  Pacific 
Railroad  Company  was  the  owner  of  a  vast  area  of  land 
which  had  been  granted  to  it  by  the  congress  of  the  United 
States  to  aid  it  in  the  construction  of  its  railroad  and  tele- 
graph line  from  Lake  Superior  to  Puget  Sound.  It  de- 
sired to  sell  these  lands,  and  the  respondent  desired  to 
purchase  the  particular  legal  sulnlivision  above  described, 
and  the  whole  thereof.  But  the  railroad  company  deemed 
it  possible  that  it  might,  at  some  time  in  the  future,  extend 
its  railroad  or  build  a  branch  line  over  this  land.     In  that 
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event  a  right-of-way  across  the  premises  would  be  necessary. 
And,  to  provide  for  such  ^  contingency,  it  "reserved  and 
excepted'^* in  its  deed  a  strip  of  the  land  four  hundred  feet 
wide,  '^to  be  used  for  a  right-of-way,  or  other  railroad  pur- 
poses,  in  case  the  line  of  said  road,  or  any  of  its  branches, 
has  been,  or  shall  be,  located  on  or  over  or  within  less  than 
two  hundred  feet  of  said  described  premises.  ^' 

At  the  time  the  deed  was  executed,  no  road  had  been 
located  on  or  over  or  within  less  than  two  hundred  feet  of 
said  premises,  and  there  was  no  particular  portion  of  the 
land  identified  and  described  as  it  doubtless  would  have 
been,  had  it  been  the  intention  of  the  grantor  to  except  -it 
from  the  operation  of  the  grant.  We  think  the  clause  re- 
ferred to  simply  reserved  a  right-of-way  over,  an  ease- 
ment in,  the  land  conveyed,  and  that  the  ownership  of  the 
whole  tract  passed  to  the  respondent  by  virtue  of  the  deed. 
Barlow  v.  Chicago^  etc.^  E,  R,  Co,^  29  Iowa,  276;  Dwastan 
t%  N.  P.  R.  R,  Co,,  2  N.  Dak.  46  (49  N.  W.  Rep.  427). 

Indeed,  it  seems  to  have  been  so  understood,  both  by  the 
appellant  and  the  Northern  Pacific  Railroad  Company,  at 
the  time  the  former  was  about  to  appropriate  the  strip  of 
land  in  question  for  the  purposes  of  its  road,  for,  at  that 
time,  both  companies,  by  their  attorney,  served  a  notice  in 
writing  upon  the  respondent,  that  the  appellant  company 
was  a  branch  of  the  Northern  Pacific  Railroad  Company, 
and,  as  sach,  was  entitled  to  the  right-of-way  "exempted 
and  reserved"  in  the  deed  of  May  11,  1876,  and  that  the 
appellant  company  would  "use  the  said  right-of-way  at 
once  for  the  construction  and  operation  of  its  road  now  in 
coarse  of  construction. " 

The  next  question  is,  whether  the  appellant  corporation's 
railroad  is  such  a  branch  of  the  Northern  Pacific  Railroad 
as  entitles  it  to  u»e,  without  the  consent  of  the  respondent, 
and  without  compensation  first  paid  to  him,  the  right-of- 
way  reserved  in  his  deed. 

83—5  WASH. 
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It  is  not  chiinied  that  the  appellant  ever  took  any  steps, 
under  the  statute,  to  acquire  the  right-of-way  over  respond- 
ent's land  by  condemnation,  or  that  it  ever  paid  anything 
to  the  respondent  for  such  right-of-way.  Nor  is  it  claimed 
that  appellant^ s  railroad  is  either  a  part  of  the  main  line 
or  a  branch  of  the  road  which  congress  specially  authorized 
the  Northern  Pacific  Railroad  Company  to  construct,  by 
the  act  of  July  2,  1864,  by  which  the  company  was  incor- 
porated, or  by  any  subsequent  act  or  resolution.  By  its 
charter  that  company  was  authorized  and  empowered  to 
construct  a  railroad  line  with  a  branch  from  one  designated 
point  to  another.  See  13  St.  at  Large,  365;  16  St.  at 
Large,  57,  378-9.  But  it  is  argued  by  the  learned  coun- 
sel for  the  appellant  that  inasmuch  as  the  evidence  shows 
that  the  Northern  Pacific  Railroad  Company,  or  its  officers, 
actually  paid  for  the  construction  of  appellant's  road  and 
for  the  right-of-way  for  the  same  whenever  any  payment 
was  made  therefor,  and  that  it  has  operated  the  road  ever 
since  its  completion,  it  is  '^for  all  practical  purposes''  a 
branch  of  the  Northern  Pacific  Railroad,  and  as  such  en- 
titled to  the  benefit  of  the  reservation  in  its  behalf. 

It  is  true,  as  claimed  by  appellant,  that  whether  a  par- 
ticular portion  of  a  railway  is  a  branch  railroad  or  not  does 
not  depend  upon  its  length  or  direction.  But  it  must  be  con- 
nected with  and  lead  from  a  main  line  already  constructed 
in  order  to  be  such.  Keeling  v.  Griffin^  56  Pa.  St  305;  1 
Wood's  Ry.  Law,  §  189.  And  it  must  be  a  part,  a  sec- 
tion or  sub-division  of  the  main  road.  McAhoy^s  Appeals 
107  Pa.  St.  548.  See,  also,  Carlson  v.  Duluth  Short  Line 
E.  R.  Co,,  38  Minn.  305  (37  N.  W.  Rep.  341).  No  rail- 
road company  can  construct  branch  lines  unless  the  power 
to  build  them  is  conferred  by  its  charter,  either  expressly 
or  by  necessary  implication.  1  Wood's  Ry.  Law,  §189. 
and  cases  cited. 

As  we  have  already  seen,  the  charter  of  the  Northern 
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Pacific  Railroad  Company  empowered  it  to  construct  one 
specified  branch  line  of  road,  and  we  must  presume  that  if 
congress  had  intended  to  authorize  it  to  build  branches 
generally  it  would  have  said  so.  We  are  constrained  to 
hold,  therefore,  that  the  company,  under  its  charter,  is 
without  legal  power  or  authority  to  construct  any  other 
branch  line  than  the  one  therein  mentioned.  As  we  under- 
stand it,  the  Tacoma,  Olympia  &  Gray's  Harbor  Railroad 
Company  was  incorporated  under  the  laws  of  this  state, 
for  the  express  purl)08e  of  building  this  railroad.  The  two 
companies  are  distinct  corporations  and  derive  their  powei*s 
from  separate  sources.  One  was  created  by  the  state  and 
possesses  only  such  powers  and  privileges  and  is  subject  to 
sueh  restrictions  as  the  state  has  granted  or  imposed.  The 
other  was  chartered  by  congi*ess,  and  its  rights  and  duties 
were  prescribed  by  its  charter.  And  this  being  so,  it  seems 
to  us  that  neither  can  enlarge  its  privileges,  or  gain  any 
immunities,  under  the  law,  by  any  arrangement  it  may 
make  with  the  other. 

It  is  further  insisted,  however,  by  appellant,  that  §  17  of 
the  charter  of  the  Northern  Pacific  Railroad  Company, 
taken  in  connection  with  §  1  of  the  act  of  the  legislature  of 
March  28,  1890  (Gen.  Stat,  §  1535),  authorizes  it  to  con- 
struct branch  roads  in  this  state.  But,  so  far  as  the  pres- 
ent case  is  concerned,  it  is  not  necessary  to  detennine  the 
effect  of  this  legislation.  It  is  sufficient  to  observe  that 
the  Northern  Pacific  Railroad  Company  has  not  brought 
itself  within  the  provisions  of  the  act  of  our  legislature. 
By  said  §  1535  it  is  provided,  among  other  things,  that  any 
railroad  corporation  organized  under  the  laws  of  this  state, 
or  of  the  United  States,  may  build  branch  roads,  either 
from  any  point  on  its  line  of  road,  or  from  any  point  on 
the  line  of  any  other  road.  But  it  is  also  provided  that, 
before  building  any  such  branch  road,  such  corporation 
shall,  by  resolution  of  its  directors  or  trustees,  to  be  entered 


616       BILES  V.  TACOMA,  OLYMPIA,  ETC.,  R.  R.  CO. 

Opinion  of  the  Court — Anders.  J.  [5  Wa«h. 

in  the  records  of  its  proceedings,  designate  the  route  of 
such  proposed  branch  and  file  a  copy  of  such  record,  certi- 
fied by  the  president  and  secretary,  in  the  office  of  the  secre- 
tary of  state,  who  shall  endorse  thei*eon  the  date  of  the 
filing  thereof,  and  record  the  same,  and  thereupon  such 
corporation  shaU  have  all  the  rights  and  privileges  to  build 
such  branch,  and  receive  aid  thereto,  which  it  would  have 
had  if  it  had  been  authorized  in  its  charter  or  articles  of 
incorporation.  For  aught  that  appears  in  the  recoixl,  the 
railroad  company  failed  to  comply  with  the  requirements 
of  this  statute,  and  it  is,  therefore,  not  in  a  position  to  claim 
any  benefits  thereunder. 

Nor  do  we  think  that  the  respondent  is  estopped  by  the 
recitals  in  the  deed,  or  by  the  evidence,  from  denying  the 
right  of  his  grantor  to  build  branch  roads.  The  word 
^^ branches,'^  as  therein  used,  must  be  taken  to  mean  such 
branches  as  the  railroad  company  was,  or  might  be,  legally 
authorized  to  construct,  not  such  as  it  might  build  or  oper- 
ate in  the  name  of  some  other  corporation. 

Some  minor  matters  were  discussed  by  counsel  which, 
in  view  of  what  we  have  already  said,  it  is  not  necessary 
to  consider. 

Upon  the  whole  case  as  presented  in  the  record,  we  think 
the  judgment  of  the  lower  court  was  right,  and  it  is,  there- 
fore, affirmed. 

Dunbar,  C.  J.,  and  Scott  and  Stiles,  JJ.,  concur. 
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The  State  of  Washington,  an  the  JieCation  of  G.  L. 
Cline^  Appellant^  v.  Fremont  Campbell,  Judge  of  the 
Superior  Court  of  Pierce  County^  Washington^  Renpandr 
ent, 

APPEAL  FROM   JUSTICE  OF  THE   PEACE  —  REFUSAL   TO   DISMISS  — 

ABUSE  Ot  DISCRETION. 

The  supreme  court  will  presume  that  the  superior  court  did  not 
abuse  its  discretion  in  denying  a  motion  to  dismiss  an  appeal  from 
the  judgment  of  a  justice  of  the  peace,  when  there  is  no  showing  to 
the  contrary. 

Original  Application  for  Prohibition, 
J,  G,  Davis^  for  relator. 

The  opinion  of  the  court  was  delivered  by 

Dunbar,  C.  J.  —  Judgment  was  rendered  for  the  plaintiff 
G.  L.  Cline  on  the  23d  day  of  September,  1892.  On  the 
11th  day  of  October,  1892,  the  attorney  for  defendants 
served  a  bond  and  notice  of  appeal  to  the  superior  court 
of  Pierce  county,  Washington,  in  behalf  of  the  defendant, 
upon  the  attorney  for  the  plaintiff,  and  C.  L.  Beach,  justice 
of  the  peace,  before  whom  said  cause  was  tried.  The  pa- 
pers and  transcript  in  the  said  cause  were  not  filed  in  the 
superior  court  until  the  26th  day  of  October,  1892.  On  the 
27th  day  of  October,  1892,  the  attorney  for  the  plaintiff 
filed  with  the  clerk  of  the  superior  court  a  motion,  asking 
that  said  cause  be  dismissed  on  the  grounds  that  the  ap- 
peal taken  in  said  cause  was  not  taken  within  the  time  pre- 
scribed by  statute,  which  motion  was  overruled  by  the  judge 
of  said  superior  court. 

The  statute,  it  is  true,  prescribes  that  the  papers  and  tran- 
script of  the  case  in  the  justice's  court  shall  be  filed  by  the 
appellant  in  the  superior  court  within  ten  days  after  the 
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judgment  was  rendered;  but  in  this  case  the  notice  of  ap- 
peal having  been  given,  and  a  bond  filed  within  the  time 
prescribed  by  law,  and  the  defendant  not  moving  to  dismiss 
the  case  on  the  ground  of  the  absence  of  the  transcript  until 
after  the  transcript  had  been  filed  in  the  court,  and  there 
being  no  showing  to  the  contrary,  this  court  will  presume 
that  good  cause  was  shown  to  the  superior  court  for  failure 
to  file  the  transcript,  or  at  least  that  the  court  did  not  abuse 
its  discretion  in  refusing  to  dismiss  the  appeal,  and  will, 
therefore,  refuse  to  interfere  with  the  discretion  of  the 
court  in  denying  the  motion  to  dismiss. 

The  application  for  an  alternative  writ  of  prohibition 
will  be  denied. 

Anders,  Scott,  Hoyt  and  Stiles,  JJ.  ,  concur. 
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[No.  795.    Decided  January  16, 1893.] 

The  State  of  Washington,  o?i  the  relation  of  J.  IL  Cum- 
iiilngs,  V.  Superior  Court  of  King  County,  and  Rich- 
ard OsBoRN,  d  Judge  of  said  Courts  Rei<pondent9. 

rROUIBITION  — COL' RTS  — want    OF    JIRISDICTION  —  NON-RK8IDEKT 
OF  COINTY  —  WHEN   ENTITLED  TO  CHANGE  OF   VENUE— COSTS. 

A  court  has  no  jurisdiction  to  try  an  action  against  a  defendant 
who  i.s  not  a  resident  of  the  county  and  has  not  been  served  with 
process  therein,  when  the  defendant,  at  the  time  he  appears  and  de- 
murs or  answers,  files  an  affidavit  of  merits  and  demands  that  the 
trial  be  had  in  the  proper  county;  and  prohibition  will  lie  to  pre- 
vent a  trial  by  such  court. 

The  fact  that  a  defendant  in  such  case,  at  the  time  of  tiling  his 
affidavit  of  merits,  does  not  demur  or  answer,  but  makes  demand 
for  a  bill  of  particulars  preparatory  to  answering,  is  a  8ul>stantial 
compliance  with  the  provisions  of  §  162,  Code  of  Procedure.  (Dun- 
bar, C.  J.,  and  Anders,  J.,  dissent.) 

Where  a  writ  of  prohibition  is  granted  against  the  superior  court 
to  prevent  its  trying  a  case  for  want  of  jurisdiction,  costs  should  be 
taxed  to  the  plaintiff  in  that  court  as  the  real  party  in  interest. 
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Original  Application  for  Prohihition. 

(J.  E.  Shepard^  for  relator. 

Ilaghes^  Hastings  cfe  Stedinan^  for  respondeDt. 

The  opinion  of  the  court  was  delivered  by 

Hoyt,  J. — The  defendant  was  not  served  in  the  county 
in  which  this  action  was  commenced,  nor  was  he  a  resident 
of  that  county,  but,  on  the  contrary,  was  a  hona  fide  resi- 
dent of  the  county  of  Pierce,  in  which  service  of  process 
was  made  upon  him.  Such  being  the  case,  King  county 
was  not  the  proper  county  for  the  trial  of  the  action.  It 
is,  however,  provided  in  §  162,  Code  of  Procedui'e,  that 
such  fact  shall  not  prevent  a  trial  of  the  cause  in  the  county 
in  which  the  action  has  been  commenced,  unless  the  defend- 
ant, at  the  time  he  appears  and  demurs  or  answers,  files  an 
affidavit  of  merits  and  demands  that  the  trial  be  had  in  the 
proper  county.  It  follows  as  a  necessary  consequence  that 
upon  such  affidavit  of  merits  being  tiled  and  demand  made 
as  required  in  said  section,  the  cause  cannot  be  tried  in  the 
court  where  the  action  has  been  commenced.  This  pro- 
vision, in  our  opinion,  is  equivalent  to  one  which  declared 
that  such  court  should  have  no  jurisdiction  of  the  action 
for  the  purposes  of  trial.  If  the  trial  could  not  be  had  in 
that  county,  then  the  court  had  no  jurisdiction  for  that 
purpose. 

Under  these  circumstances,  if  such  court  should  proceed 
with  the  trial  of  the  cause  it  would  be  proceeding  without 
jurisdiction,  and  under  the  rule  established  by  this  court 
in  the  case  of  North  Yakima  v.  Superior  Courts  4  Wash. 
655  (30  Pac.  Rep.  1053),  should  be  prohibited  from  so  do- 
ing. We  are  satisfied  with  the  rule  announced  in  that 
case,  and  do  not  think  that  the  fact,  that  advantage  of  the 
error  in  proceeding  with  the  trial  might  be  taken  by  the 
defendant  upon  an  appeal  from  a  judgment  rendered  in  the 
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cause,  takes  this  case  out  of  the  rule  there  announoed. 
Such  remedy  by  appeal  is  entirely  inadequate  and  cannot 
deprive  the  defendant  of  his  right  to  have  the  court  stopped 
from  proceeding  in  a  matter  in  which  it  has  no  jurisdiction. 

It  follows  that,  if  the  defendant  has  complied  with  the 
provisions  of  said  §  162,  he  is  entitled  to  the  writ.  In  our 
opinion  the  record  shows  a  substantial  compliance  with  the 
provisions  of  such  section.  It  is  true  that  the  defendant 
at  the  time  he  demanded  that  the  trial  should  be  had  in  the 
proper  county  did  not  demur  or  answer,  but  he  filed  an 
affidavit  of  merits  and  a  demand  for  a  bill  of  particulars, 
and  upon  such  bill  of  particulars  being  furnished  him  filed 
his  answer  in  the  action.  If  the  section  should  be  con- 
strued as  contended  for  by  respondent,  a  defendant  would 
be  deprived  of  the  right  to  demand  a  bill  of  particulars, 
however  necessary  such  might  be  to  a  proper  preparation 
of  his  answer.  To  so  hold  would  allow  a  plaintiff,  by 
bringing  his  action  in  the  wrong  county,  to  deprive  the  de- 
fendant of  a  substantial  right.  In  our  opinion  the  section 
should  be  so  construed  as  to  make  it  available  to  defend- 
ant, if  he  seasonably  invokes  its  aid,  and  by  filing  a  proper 
affidavit  of  merits  shows  that  he  has  a  defense  which  will 
necessitate  a  trial.  It  is  possible  that  even  after  the  filing 
of  the  demand  and  of  the  affidavit  of  merits,  the  court 
would  be  justified  in  holding  the  cause  until  the  issues  had 
been  made  up;  but  after  such  demand  had  been  made  and 
the  affidavit  of  merits  filed,  the  right  to  try  the  case  was 
tiiken  from  the  court,  and  at  most  it  could  only  hold  it 
until  it  had  been  settled  by  the  pleadings  that  there  was  an 
issue  for  trial. 

The  writ  of  prohibition  must  issue  as  prayed  for. 

Stiles  and  Scott,  JJ.,  concur. 

Dunbar,  C.  J.  —  I  do  not  think  the  writ  ought  to  issue 
for  two  reasons:  Firsts  Because  defendant  has  made  no 
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compliaaoe  with  the  provisions  of  §  162  of  the  Code  of 
Procedure,  substantial  or  otherwise;  and  second^  because 
he  has,  in  my  opinion,  a  complete  remedy  by  appeal  if  *he 
has  been  aggrieved,  and  in  such  a  case  the  writ  of  prohibi- 
tion should  not  be  invoked. 

Anders,  J.,  concurs. 

ON    MOTION    TO    TAX    COSTS. 

Per  Curium, — In  this  case,  while  the  court  was  the  I'ecord 
party  to  the  action,  the  real  party  in  interest  is  Belle  B. 
Haines,  administratrix  of  the  estate  of  J.  C.  Haines,  de- 
ceased, who  is  the  plaintiff  in  the  action.  The  costs  will, 
therefore,  be  taxed  to  the  plaintiff  in  the  action  in  the  su- 
perior court,  and  the  relator  will  take  judgment  for  the 
same. 


[  No.  651.    Decided  January  17, 1896.] 

Charles  Kelley,  Respondent^  v.  Counts  of  Kitsap  and 
Theodore  Williams,  Appellants. 

APPEAL — PARTIES  —  FAILURE   OF  ONE  TO    PERFECT  — MARRIAGE  — 

COHABITATION    WITH   INDIAN   WOMAN. 

The  failure  of  one  appellant  to  perfect  his  appeal  will  not  affect 
the  rights  of  another  appellant  in  the  same  cause  who  has  perfected 
the  appeal  on  his  part. 

Where  a  white  man  procures  an  Indian  woman  to  live  with  him 
on  the  payment  of  a  few  dollars  to  her  relatives,  no  marriage  cere- 
mony being  celebrated,  the  issue  of  such  a  union  is  illegitimate  and 
incapable  of  inheriting  the  father's  estate. 

Appeal  from  Superior  Courts  Kitsap  County. 

F.  D,  Fuller^  William  S.  Church.,  and  Struve  cfc  Mr- 
MicJcen.,  for  appellants. 

Stratum.,  Lewis  c&  Gilman.,  and  J.  B.  Yakey^  for  respond- 
ent. 
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The  opinion  of  the  court  was  delivered  by 

^COTT,  J. — The  respondent  moves  to  strike  the  state- 
ment and  to  dismiss  the  appeal,  because  no  bond  upon  the 
appeal  was  given,  and  for  other  reasons  stated.  The 
county  and  said  Williams  both  gave  a  notice  of  appeal, 
but  he  failed  to  give  a  bond.  None  is  required  upon  the 
part  of  the  county.  The  notices  of  appeal  were  sufficient 
to  give  this  court  jurisdiction  of  the  cause  for  the  county, 
and  its  rights  could  not  be  affected  by  the  failure  of  the  re- 
spondent Williams  to  perfect  the  appeal  upon  his  part 
In  all  other  respects  the  case  was  regularly  appealed,  and 
the  motions  are  denied. 

In  the  year  1870,  one  Michael  Kelley  died  in  the 
county  of  Kitsap,  Territory  (now  state)  of  Washington, 
and  the  defendant,  Theodore  Williams,  administered  his  es- 
tate. Williams,  after  holding  the  estate  for  about  eighteen 
months,  and,  searching  for,  but  finding  no  heirs,  rendered 
a  final  account  of  his  trust,  which  was  approved  by  the  pro- 
bate court  of  said  county,  and  in  1871  he  turned  over  to 
said  county  the  sum  of  $1,850,  the  proceeds  of  said  estate 
remaining  after  the  payment  of  its  debts.  The  plaintiff 
seeks  to  recover  this  money  from  the  defendants  upon  the 
ground  of  his  being  an  heir  to  said  Michael  Kelley,  deceased. 
The  county  of  Kitsap  admits  the  possession  of  the  money, 
but  by  its  pleading  puts  upon  the  plaintiff  the  burden  of 
establishing  his  right  to  the  same;  that  is,  to  show  himself 
to  be  the  child  of  Michael  Kelley,  deceased,  and  his  lawful 
heir.  Plaintiff  contends  that  his  mother,  an  Indian  woman, 
who  was  at  some  time  known  as  Julia,  or  Julia  Descartes, 
was  the  wife  of  said  Michael  Kelley,  and  that  said  Michael 
Kelley  was  his  father;  and  that  he  was  born  at  Port  Or- 
chard, in  said  county,  about  the  month  of  March,  1867, 
while  the  relation  of  husband  and  wife  existed  lietween 
said  Kelley  and  said  Indian  woman,  claiming  that  his  mother 
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and  said  Kelley  were  marriec^  on  or  about  the  16th  day  of 
January,  1865,  in  said  county,  by  dul}'  consenting  to  be 
husband  and  wife,  and  that,  after  so  consenting,  they  did 
cohabit  and  live  together  as  such  agreed  husband  and  wife. 
There  is  no  claim  that  any  marriage  ceremony  was  ever 
performed  for  the  parties.  It  is  admitted  that  said  Indian 
woD3an  died  at  Port  Madison,  in  said  county,  on  or  about 
May  1,  1887.  There  is  no  claim  that  plaintiflp  was  the  ille- 
gitimate child  of  said  Kelley,  and  that  Kelley  ever  ac- 
knowledged himself  in  writing,  signed  in  the  presence  of 
a  com)ietent  witness,  to  be  the  father  of  the  plaintiff.  A 
trial  by  jury  was  had,  which  resulted  in  a  verdict  and  judg- 
ment for  the  plaintiff. 

In  re  McLaughlin  h  Estate^  4  Wash.  570  (30  Pac.  Rep. 
651),  this  court,  in  considering  the  legislative  enactments 
there  involved,  held  that  marriages  as  at  the  common  law 
were  not  valid  here;  and  the  statutes  in  force  when  it  is 
claimed  the  marriage  here  in  question  took  plac«  are  suf- 
ficiently similar  to  the  statutes  considered  in  the  McLaugh- 
lin case  to  bring  this  action  within  the  holding  there.  See 
Laws  1854,  p.  404;  Laws  1855,  p.  33;  Laws  1859,  p. 
24.  No  proof  was  made  as  to  what  ceremonies  were  re- 
sorted to  by  the  tribe  of  Indians  to  which  this  woman 
belonged  in  marriages  among  themselves,  and  there  is  no 
question  here  of  recognizing  or  repudiating  a  marriage 
which,  according  to  their  customs,  they  recognized  as  valid. 
A  good  deal  of  testimony  was  introduced  as  to  the  way  In- 
dian women  were  procured  by  white  men,  in  which  there 
was  no  substantial  conflict.  In  such  instances  a  payment 
of  money  was  usually  made  to  her  relatives,  varying  in 
prices  from  a  very  few  to  several  hundred  dollars  in  some 
cases.  If  she  left  him  without  cause,  the  Indians  would 
return  the  money.  If  he  sent  her  away,  or  left  her,  they 
would  not  return  it,  unless  he  could  show  a  satisfactory 
reason  therefor.      As  to  what  were  considered  sufBcient 
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reasons  we  are  not  informed  by  the  testimony;  but  it  is 
clearly  apparent  that  white  men  had  no  difficulty  in  obtain- 
ing  Indian  women  to  live  with  them  by  paying  money  to 
their  relatives,  and  that  the  practice  was  a  somewhat  com- 
mon one  in  the  earlier  history  of  the  territory.  The  re- 
lation thus  instituted  could  be  abandoned  by  either  at 
pleasure,  and  in  most  cases  it  was  sooner  or  later  abrogated 
by  the  act  of  the  parties.  In  some  instances,  however,  the 
parties  continued  to  live  together,  and  were  subsequently 
formally  married  to  each  other.  The  testimony  in  this  in- 
stance shows  that  said  Michael  Kelley  obtained  this  woman 
by  paying  two  or  three  dollars  in  silver  to  her  sisters; 
that  they  lived  together  a  short  time,  and  that  she  left  him, 
she  being  at  the  time  pregnant,  and  that  the  plaintiff  was 
the  issue.  All  of  the  testimony  in  relation  to  these  parties 
agreeing  to  live  together,  and  their  cohabitation,  was  ob- 
jected to  by  the  defendants,  and  it  should  have  been  ruled 
out  under  the  circumstances.  Such  arrangements  could 
hardly  amount  to  marriages  under  any  law. 

Reversed  and  remanded,  with  instructions  to  dismiss  the 
action. 

Dunbar,  C.  J.,  and   Hoyt,  Stiles  and    Anders,  JJ., 
concur. 
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e37^  293 

INSURANCE  —  CONDITIONS  OF  POLICY  —  KNOWLEDGE   OF  AGENT- 
ESTOPPEL, 

An  insurance  company  is  estopped  from  asserting  the  invalidity 
of  its  policy  at  the  time  of  its  issue,  on  account  of  the  violation  of 
the  condition  of  such  policy  against  additional  insurance,  if.  at  the 
time  of  the  issue,  the  fact  of  such  additional  insurance  was  known 
to  the  company,  or  its  duly  authorized  agent. 


MESTERMAN  v.  HOME  MUTUAL  INS.  CO.  525 

Jan.  1893. J  Opinion  of  the  Court— Ho yt.  J. 

Where  a  person  makes  application  to  an  insurance  company  for 
the  entire  amount  of  insurance  desired,  stating  that  be  has  other  in- 
surance on  the  property,  and  such  company  procures  a  policy  for 
a  portion  of  the  insurance  from  another  company,  the  company  to 
which  application  is  made  is  not  the  agent  of  the  applicant,  but  of 
the  other  insurance  company,  and  the  latter  company  is  bound  by 
the  knowledge  of  such  agent. 

^  Appeal  from  Supeidor  Courts  Spokane  County. 

Stott^  Boise  i&  Stottj  for  appellant. 
Thomas  C,  Griffitts^  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

HoYT,  J. — Although  there  are  some  cases  holding  the 
contrary,  we  think  the  decided  weight  of  authority,  as  well 
as  the  better  reasoning,  is  in  favor  of  the  rule  that  an  in- 
surance company  is  estopped  from  asserting  the  invalidity 
of  its  policy  at  the  time  it  was  issued  for  the  violation  of 
any  of  the  conditions  of  such  policy,  or  the  application 
therefor,  if,  at  the  time  that  it  was  so  issued,  the  fact  of 
such  violation  was  known  to  the  company,  or  its  duly 
authorized  agent.  That  the  Northwest  Fire  and  Marine  In- 
surance Company  had  knowledge,  at  the  time  of  the  issu- 
ance of  the  policy  by  the  appellant,  of  the  existence  of  the 
additional  insurance  which  it  is  alleged  rendered  it  void,  is 
made  entirely  clear  by  the  proofs,  and  is  in  fact  conceded; 
hence,  under  the  rule  above  stated,  a  policy  issued  by  it 
could  not  be  avoided  on  account  of  such  additional  insur- 
ance. 

It  only  remains  to  determine  as  to  whether  or  not  the 
appellant  is  chargeable  with  knowledge  of  the  facts  thus 
known  to  said  company.  There  is  some  proof  tending  to 
show  that  the  fact  of  such  additional  insurance  was  com- 
municated to  the  appellant,  but  such  fact  was  not  estab- 
lished by  undisputed  proofs.  It  follows  that,  if  there  was 
no  other  ground  upon  which  the  appellant  could  be  held 
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liable,  the  action  of  the  court  in  taking  the  case  from  the 
jury  would  have  been  erroneous,  as  it  is  not  competent  for 
a  court  to  instruct  a  jury  to  find  a  verdict  unless  the  facts 
warranting  such  instruction  are  established  by  undisputed 
proofs.  It  will,  therefore,  be  necessary  for  us  to  investigate 
the  relation  which  the  said  Northwest  Fire  and  Marine  In- 
surance Company  boi-e  to  the  appellant  and  to  the  respond- 
ent. If  in  what  it  did  it  was  acting  solely  as  agent  of  the 
respondent,  then  the  ap{)ellant  would  not  be  bound  by  the 
knowledge  which  it  had  any  further  than  the  same  was 
communicated  to  it.  If,  on  the  contrary,  it  was  acting  as 
the  agent  of  the  appellant,  the  knowledge  which  it  had  was 
in  law  the  knowledge  of  the  appellant,  whether  communi- 
cated to  it  or  not.  That  an  insurance  broker,  who  is  em- 
ployed by  any  one  to  place  insurance,  is  the  agent  of  the 
person  thus  employing  him,  and  not  of  the  company  with 
which  the  insurance  may  be  placed,  is  well  settled  by  the 
authorities;  but,  in  our  opinion,  the  facts  in  this  case  show 
that  said  company  was  not  acting  as  an  insurance  broker 
employed  by  the  respondent.  He  had  made  his  application 
to  such  company  for  the  entire  amount  of  insurance  which 
he  desired,  and  had  truthfully  stated  all  the  facts  required 
by  the  company  to  enable  it  to  act  upon  his  said  applica- 
tion. There  is  nothing  whatever  in  the  record  to  show  that 
he  had  in  any  manner  instructed  said  company  to  place  any 
of  the  amount  for  which  he  had  applied  with  other  com- 
panies. No  knowledge  is  brought  home  to  him  of  any 
change  in  the  application  made  by  him  to  said  company  for 
the  entire  amount  of  the  insurance.  Under  this  state  of 
facts,  when  he  received  the  policies  for  the  full  amount  of 
insurance  by  the  hands  of  said  company,  we  think  he  was 
justified  in  assuming  that  all  of  them  had  been  issued  in 
pursuance  of  his  said  application,  even  although  some  of 
them  were  issued  by  other  companies,  especially  as  the 
policies  of  such  other  companies  had  printed  upon  them, 
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when  delivered  to  him,  a  statement  that  the  company  to 
which  he  had  made  his  application  was  the  agent  of  the 
company  which  issued  the  policy. 

The  contention  of  the  appellant  that  the  indorsement 
that  the  company  which  delivered  the  policy  was  its  agent 
was  unauthorized  cannot  be  sustained  as  against  the  re- 
spondent. The  Northwest  Fire  and  Marine  Insurance  Com- 
pany was  its  agent,  at  least  for  the  purpose  of  the  delivery 
of  the  policy,  and  the  assured  had  the  right  to  assume  that, 
as  it  was  delivered  to  him,  it  came  from  the  hands  of  the 
appellant.  Under  all  the  circumstances  of  the  case,  it  must 
be  held  that  said  Northwest  Fire  and  Marine  Insurance  Com- 
pany was  the  agent  of  the  appellant,  and  not  of  the  assured, 
in  the  matter  of  the  issuance  and  delivery  of  the  policy  in 
question.  It  follows  that  the  knowledge  of  said  company 
was  the  knowledge  of  the  appellant.  All  the  facts  upon 
which  this  conclusion  is  founded  were  established  by  un- 
disputed proofs;  hence,  the  instruction  to  the  jury  to  retura 
a  verdict  for  the  plaintiff  was  proper,  and  the  judgment 
rendered  thereon  must  be  affirmed. 

Dunbar,  C.  J.,  and  Scott,  Anders  and  Stiles,  JJ., 
concur. 
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[  No.  638.    Decided  January  18,  1893.] 

Stanley  P.  Tompson,  Trustee^  Appellant^  v.  The  Huron 

Lumber  Company,  Defendant,  and  F.  A.  Alexander,      «»  «ol 
JSeceiver,  Respondent, 

appeal  —  SETTLEMENT  OF  STATEMENT  —  NOTICE  —  CERTIFICATE  — 
APPEALABLE  ORDER — COMPENSATION  OF  RECEIVER  —  HOW  REG- 
ULATED. 

Notice  given  on  May  20th  for  the  settlement  of  a  statement  of 
facts  on  May  Slst  is  a  full  ten  days'  notice,  as,  under  statutory  pro* 
vifiioD,  the  first  day  is  excluded  and  the  last  day  included  in  com- 
puting the  time;  and  the  fact  that  a  le^n^al  holiday  intervenes  within 
the  period  of  notice  will  not  extend  the  time. 
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It  is  not  necessary  to  serve  a  receiver  appointed  in  an  action 
with  notice  of  an  application  to  settle  a  statement  of  facts. 

The  certificate  that  the  statement  in  a  cause  of  equitable  cogni- 
zance contains  all  the  material  facts,  is  sufficient  without  alleging 
that  it  contains  the  exceptions  taken  to  the  reception  or  rejection 
of  testimony,  when  it  does  not  appear  that  any  material  matter  has 
been  omitted  from  the  statement. 

An  order  made  with  reference  to  the  compensation  of  a  receiver, 
although  a  proceeding  in  a  pending  action,  is  a  distinct  proceeding 
in  itself,  and,  in  so  far  as  the  amount  allowed  is  involved,  is  a  final 
order  from  which  an  appeal  will  lie.    (Hoyt.  J.,  dissents.) 

Although  the  matter  of  allowing  compensation  to  receivers  rests 
largely  in  the  discretion  of  the  court  making  the  appointment,  vet 
such  orders  are  generally  held  to  be  appealable. 

In  arriving  at  the  compensation  to  be  paid  a  receiver,  the  re- 
sponsibilities assumed,  and  the  skill  and  labor  expended,  should  be 
taken  into  consideration,  and  the  remuneration  fixed  upon  the 
prices  usually  paid  for  similar  services,  in  view  of  the  facts  of  each 
case,  as  no  positive  rule  can  be  laid  down  to  govern  the  matter: 
and  the  rule  as  to  compensation  of  administrators  should  only  gov- 
ern in  analogous  cases. 

Appeal  from  Superior  Courts  King  County, 

John  P.  Gale^  John  P.  Fay^  C.  IL  Gent^  and  J,  ParkM*^- 
derson^  for  appellant. 

Preston^  Alt>ert8on  cfe  Donworth^  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

Scott,  J. — In  January,  1891,  the  respondent,  Alex- 
ander, was  appointed  receiver  of  all  the  property  of  the 
Huron  Lumber  Company,  in  an  action  in  which  appellant 
was  plaintiff,  and  the  Huron  Lumber  Company  defendant 
Respondent  qualified  and  entei*ed  upon  his  duties  as  such 
receiver,  and  has  continued  in  the  exercise  thereof.  In 
January,  1892,  he  petitioned  the  superior  court  of  King 
county  to  settle  and  determine  his  compensation  for  serv- 
ices rendered  up  to  that  time.  A  referee  was  appointed 
by  the  court  for  the  purpose  of  taking  testimony  and  find- 
ing therefrom  the  compensation  to  be  paid,  and  reporting 
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his  findings  of  fact  and  conclusions  of  law  to  the  court. 
In  accordance  therewith  testimony  was  taken,  and  findings 
made  and  reported;  to  which  appellant  excepted.  The  ex- 
ceptions were  overruled,  and  judgment  entered  in  favor  of 
the  respondent  for  the  amount  found  to  be  just  compensa- 
tion. It  was  fixed  at  the  rate  of  four  hundred  and  fifty 
dollars  a  month  for  the  first  month,  four  hundred  dollars  a 
month  for  the  next  five  months,  and  three  hundred  dollars 
a  month  thereafter  to  the  time  of  the  referee's  report 

The  respondent  moves  to  strike  the  statement  of  facts 
upon  the  following  grounds:  First:  Because  the  notice 
of  the  application  to  settle  the  statement  was  made  return- 
able in  a  shorter  time  than  that  prescribed  by  the  statute, 
the  notice  having  been  served  on  May  20,  1892,  and  the 
time  specified  for  the  hearing  being  on  May  31st.  Re- 
spondent claims  that  he  was  not  allowed  ten  days,  as  the 
tenth  day,  May  30,  1892,  was  a  legal  holiday,  and  that  he 
should  have  been  allowed  all  of  the  31st,  and  that  the  state- 
ment of  facts  could  not  be  legally  certified  until  June  1st. 
Second:  Because  no  notice  was  given  to  the  receiver  of  the 
application  to  settle  said  statement,  the  notice  served  being 
addressed  to  the  parties  to  the  action,  and  not  to  the  re- 
ceiver. Third:  Because  the  judge's  certificate  does  not 
state  that  the  statement  contains  all  the  material  facts  in 
the  cause.  .  The  certificate  says  it  contains  all  the  material 
facts  in  the  proceeding  to  determine  the  compensation  of 
the  receiver.  Fourth:  Because  the  purported  statement 
of  facts  does  not  contain  all  matters  required  by  the  statute 
in  causes  of  equitable  cognizance,  and  that  it  does  not  con- 
tain or  purport  to  contain  the  exceptions  taken  to  the  re- 
ception or  rejection  of  testimony. 

As  to  the  first  objection,  we  are  of  the  opinion  that  the 
notice  was  sufficient.  The  statute  provides  that  the  time 
shall  be  computed  by  excluding  the  first  and  including  the 
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last  day,  and  that  if  the  last  day  is  a  holiday,  then  this  is 
also  excluded.  This  would  allow  ten  full  days,  excluding 
May  30th. 

The  fact  that  the  notice  was  entitled  in  the  original  ac- 
tion seems  to  us  unimportant.  Respondent*  s  attorneys 
were  served,  and  it  also  appears  that  they  joined  without 
objection  in  certain  stipulations  entered  into  in  connectioD 
with  the  statement  of  facts  before  and  after  the  settlement 
of  the  statement.  There  was  in  reality  no  cause  pending 
in  the  court  to  which  the  receiver  was  a  party.  The  mat- 
ter to  be  determined — the  amount  of  his  compensation — 
was  a  proceeding  in  the  original  action. 

The  third  ground  is  embraced  in  a  subsequent  motion, 
wherein  respondent  moves  to  dismiss  the  appeal,  and  will 
be  discussed  there. 

As  to  the  fourth  ground,  the  certificate  that  the  state- 
ment contains  all  the  material  facts  in  a  cause  is  sufficient 
when  it  does  not  appear  that  any  material  matter  has  been 
omitted  from  the  statement. 

The  motion  to  dismiss  the  appeal  is  based  upon  the 
ground  that  this  court  has  no  jurisdiction  of  the  matter  ap- 
pealed from,  because  the  order  fixing  the  compensation  of 
the  receiver  in  said  action  is  not  a  final  judgment,  order  or 
decree  from  which  an  appeal  lies  to  this  court,  and  beciiuse 
the  fixing  of  the  compensation  of  the  receiver  is  a  matter 
entirely  within  the  discretion  of  the  court  by  which  he  was 
appointed.  While  this  is  a  proceeding  in  the  original  ac- 
tion, yet  we  are  of  the  opinion  that  it  is  a  distinct  proceed- 
ing in  itself,  and  that  the  order  made  with  reference  to  the 
compensation  of  the  receiver  is  a  final  one  in  so  far  as  the 
amount  allowed  is  involved.  This  precise  point  was  de- 
cided in  the  case  of  Trustees  v.  Oreenough^  105  U.  S.  527, 
in  which  such  an  allowance  was  held  a  final  determination 
of  a  particular  matter,  and  though  it  was  incidental  to  the 
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cause,  that  the  enqairy  was  a  collateral  one,  having  a  dis> 
tinct  and  independent  character,  and  was  held  to  be  appeal- 
able. It  seems  to  us  that  such  a  practice  would  better 
subserve  the  interests  of  both  parties.  There  is  nothing  to 
be  gained  in  postponing  the  matter  until  the  original  action 
is  finally  determined,  and  then  requiring  an  appeal  of  the 
whole  cause,  which  would  involve  the  bringing  up  of  all  of 
the  testimony  and  proceedings,  perhaps,  to  determine  the 
simple  question  of  the  compensation  of  the  receiver.  If 
this  practice  were  to  obtain,  the  receiver  should  not  be 
allowed  anything  prior  to  the  determination  of  his  receiver- 
ship, and  the  disposition  and  settlement  of  the  estate  com- 
ing into  his  hands.  But  as  the  original  cause  may  remain 
in  court  for  a  long  time,,  and  the  services  of  the  receiver 
may  be  required  during  its  pendency,  it  seems  to  us  but 
just  that  the  court  may  make  an  order  during  the  pendency 
of  the  proceedings  authorizing  the  payment  of  a  sum  to  the 
receiver  for  services  rendered  in  whole  or  in  part. 

As  to  the  further  question,  such  allowances  in  the  ab- 
sence of  statutory  regulations  have  usually  been  treated  as 
resting  largely  in  the  discretion  of  the  court  making  the 
appointment,  in  the  sense  that  great  weight  is  attached  to 
the  findings  of  the  appointing  court,  but  they  have  gener- 
ally been  held  appealable.     Beach  on  Receivers,  §  774:. 

The  motions  are  denied. 

DuNBAK,  C.  J.,  and  Anders  and  Stiles,  JJ.,  concur. 

HoYT,  J.  {dissenting). — I  dissent.  I  think  the  order 
purely  interlocutory  and  in  no  sense  final.  Under  the 
above  ruling  a  receiver  could  present  weekly  or  daily  ac- 
counts and  the  action  of  the  court  in  passing  upon  any  or 
all  of  them  be  reviewed  here.  Besides,  the  receiver  may 
so  badly  manage  the  business  as  to  be  entitled  to  no  pay, 
and  as  to  such  management  no  proper  decision  can  be  had 
until  his  final  accounting. 
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The  only  remaining  question  is,  whether  the  allowance 
was  a  just  and  reasonable  one.  It  seems  the  business  oc- 
cupied the  entire  time  of  the  respondent,  and  that  it  was 
somewhat  complicated,  and  required  the  services  of  a  fairly 
competent  man.  It  involved  the  settlement  and  collectioD 
of  accounts,  the  operating  of  a  sawmill  for  two  or  three 
months,  and  the  selling  of  a  quantity  of  lumber,  and  a 
stock  of  merchandise,  contained  in  a  store  previously 
conducted  by  the  company;  also  looking  after  certain  liti- 
gation. The  respondent  gave  a  bond  in  the  sum  of  twenty- 
five  thousand  dollars,  and  no  claim  is  made  here  that  his 
duties  were  not  well  and  faithfully  discharged. 

The  appellant  claims  that  the  compensation  allowed  was 
excessive,  and  contends  that  as  there  is  no  statute  fixing 
the  compensation  of  receivers,  the  allowance  should  be 
made  upon  the  basis  of  the  compensation  which  the  statute 
fixes  for  executors  and  administrators.  But  we  do  not 
think  that  such  should  be  the  rule,  except,  perhaps,  in  in- 
stances where  the  services  rendered  by  the  receiver  are 
analogous  to  those  rendered  by  executors  and  administra- 
tors; in  such  cases  it  would  be  proper  for  the  court  to  be 
governed  to  some  extent  by  the  compensation  allowed  to 
administrators  and  executors. 

In  arriving  at  the  compensation  to  be  paid  the  respondent 
the  responsibilities  assumed  and  the  skill  and  labor  expended 
should  be  taken  into  consideration,  and  the  remuneration 
fixed  upon  the  prices  usually  paid  for  similar  services.  The 
compensation  should  be  fair,  in  view  of  the  facts  of  each 
case,  and  no  positive  rule  can  be  laid  down  to  govern  in  ar- 
riving at  its  determination. 

Under  the  circumstances  of  this  case,  however,  after  an 
examination  of  all  the  testimony,  we  are  of  the  opinion 
that  the  amount  allowed  in  this  case  is  excessive.     Although 
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the  position  was  a  responsible  one,  and  required  careful  and 
able  management,  yet,  when  considered  with  reference  to 
prices  thut  had  been  paid  theretofore  for  carrying  on  the 
business,  and  the  prices  paid  for  similar  work,  we  think  the 
sum  should  be  reduced  to  an  average  of  three  hundred  dol- 
lars a  month  for  the  time  the  receiver  had  served,  up  to  the 
time  of  such  hearing.  This  amount  is  larger  than  we  would 
have  originally  found,  and  in  placing  it  at  this  figure  we 
have  done  so  somewhat  in  deference  to  the  findings  of  the 
lower  court  in  the  premises. 

The  judgment  is  reversed,  and  the  matter  is  i*emanded 
to  the  superior  court  with  instructions  to  proceed  in  accord- 
ance with  this  opinion. 

Dunbar,  C.  J. ,  and  Hoyt  and  Anders,  JJ.  ,  concur. 

Stiles,  J. — I  concur  in  the  decision  reducing  the  com- 
pensation of  the  receiver,  but  do  not  wish  to  be  understood 
as  yielding  my  sanction  to  the  payment  of  receivers  of  in- 
solvents' estates  by  a  monthly  compensation.  They  should 
be  allowed  a  gross  sum  commensurate  with  the  services, 
whether  the  time  employed  be  long  or  short.  Monthly 
allowances  will  necessarily  tend  to  make  receivers  drag  out 
the  management  of  the  estate  entrusted  to  them  for  the 
sake  of  the  money  each  month  will  bring  to  them,  thus  de- 
feating the  purpose  of  their  employment  and  delaying  cred- 
itors in  the  receipt  of  the  pittance  which  may  be  left. 
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7    ^  [No.  572.    Decided  January  19. 1893.1 

84*  213  W.  Abbott  Lewis,  Respondent^  v.  Harry  Gilbert, 

Appellant, 

CERTIORARI— REFUSAL  TO  VACATE  JUDGHEKT. 

As  an  order  refusing  to  vacate  a  judgment  is  appealable,  cer- 
tiorari will  not  lie  for  the  purpose  of  having  the  record  brought  to 
the  supreme  court  for  review. 

Original  Application  for  Certiorari, 

Turner^  Graves  cfe  McKinstry^  for  relator. 
H.  M.  Herman^  for  I'espondent. 

The  opinion  of  the  court  was  delivered  by 

HoYT,  J.  —  On  May  18,  1891,  the  plaintiflf  recovered  a 
judgment  against  the  defendant  in  the  superior  court  for 
Spokane  county.  Soon  after  the  rendition  of  such  judg- 
ment the  defendant  filed  a  motion  to  vacate  the  same,  for 
various  reasons  set  out  in  said  motion.  After  argument 
by  counsel  for  the  respective  parties,  the  court  took  such 
motion  under  advisement,  and  on  the  30th  day  of  Novem- 
ber, following,  entered  an  order  overruling  and  denying 
the  same.  Some  months  thereafter  the  defendant  sued 
out  of  this  court  a  writ  of  certiorari  to  bring  the  record 
here  for  review,  and  seeks  thereby  to  have  said  judgment 
vacated  and  set  aside. 

The  first  question  presented  for  our  decision  is,  as  to 
whether  or  not  such  defendant  had  a  remedy  by  appeal.  It 
is  conceded  that  if  such  remedy  was  available  to  him  certif^- 
rarl  will  not  lie.  The  ground  upon  which  it  is  claimed  by  the 
defendant  that  he  should  be  allowed  relief  by  way  of  such 
writ  is,  that  the  court  held  his  motion  to  vacate  the  judg- 
ment until  more  than  six  months  had  elapsed  after  the  date 
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of  its  rendition,  and  that  by  reason  of  such  lapse  of  time 
no  appeal  from  such  judgment  would  lie.     If  defendant 
could  have  no  relief  against  an  order,  improperly  refusing 
to  vacate  the  judgment,  made  by  the  superior  court,  there 
would  be  much  force  in  this  contention^     But  even  if  such 
were  the  fact,  it  might  well  be  questioned  whether  or  not, 
in  the  light  of  the  fact  that  for  the  full  statutory  time  the 
defendant  could  have  sought  relief  against  the  judgment 
by  appeal  and  neglected  to  avail  himself  of  this  right,  he 
could,  after  the  expiration  of  such  time,  get  relief  by  virtue 
of  the  writ  of  certiorari.     However,  we  are  not  called  upon 
to  decide  as  to  this  last  question.     From  the  order  refusing 
to  vacate  the  judgipent  an  appeal  could  have  been  pros- 
ecuted to  this  court.     See  Northern  Pacific  R,  R,  Co,  v. 
Bluck,  3  Wash.  327  (28  Pac.  Rep.  638);  Myers  v.  Zan- 
drum,  4  Wash.  762  (31  Pac.  Rep.  33).     And  such  being 
the  case,  it  appears  to  us  that  he  had  an  adequate  remedy 
by  appeal,  and  for  that  reason  cannot  prosecute  this  writ. 
All  the  grounds  upon  which  he  now  seeks  to  have  the 
judgment  set  aside  could  have  been  presented  to  the  lower 
court  upon  such  motion,  and  a  review  of  its  decision  by 
this  court  would  have  served  every  purpose  that  is  sought 
to  be  accomplished  by  this  writ.     Upon  an  appeal  from 
the  decision  upon  said  motion,  this  court  would  have  been 
called  upon  to  determine  as  to  whether  or  not  there  was 
sufficient  reason  to  justify  the  court  in  setting  aside  the 
judgment.     And  that  is  the  very  question  which  we  would 
be  called  upon  to  decide  under  this  writ.     Defendant  could, 
therefore,  by  having  prosecuted  his  appeal  from  the  order 
denying  said  motion,  have  entitled  himself  to  exactly  the 
same  measure  of  relief  that  he  could  upon  a  determina- 
tion of  the  questions  raised  by  this  writ  upon  their  merits. 
The  remedy  by  appeal  was  therefore  available  to  defendant, 
and  fully  adequate  to  protect  his  rights. 

It  follows  that  he  was  not  entitled  to  have  the  record 
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brought  here  by  certiorari^  and  that  the  writ  must  be  dis- 
missed. 

Dunbar,  C.  J.,  and  Stiles,  Scott  and  Anders,  JJ., 
concur. 
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[No.  680.    Decided  January  20,  1803.] 

The  County  of  King,  Respondent^  v.  Elisha  P.  Ferry, 
Eben  Smith  and  David  Kellogg,  Executors  of  the 
last  Will  and  Testament  of  George  I},  Hill^  Deceased^ 
et  al.^  Appellants. 


official  bonds 


alteration — extension  of  officer's  term 
—  liability  of  sureties. 


Although  there  has  been  an  alteration  made  in  an  official  bond 
of  a  county  treasurer  before  delivery,  by  the  erasure  in  the  body  of 
the  bond  of  the  name  of  a  person  proposed  as  a  surety,  and  the 
substitution  of  another  name  without  the  knowledge  or  consent  of 
the  sureties  signing  the  same,  yet  where  such  bond  is  regular  on  its 
face  and  the  erasure  incapable  of  being  detected  without  a  close  in- 
spection, and  the  county  commissioner  have  no  notice  sufficient  to 
put  them  as  prudent  men  upon  inquiry,  the  sureties  must  be  held 
iable  on  the  bond. 

Where  the  legislature  has  extended  the  term  of  office  of  an  offi- 
cer beyond  the  limit  fixed  by  law  at  the  time  of  bis  election  and 
qualification,  the  sureties  upon  his  bond  cannot  be  held  liable  for 
his  ofiicial  acts  during  such  extended  term. 

Appeal  from  Superior  Courts  King  County, 

Hughes^  Hastings  db  Stedman^  for  appellants. 
Ronald  db  Piles,  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

Dunbar,  C.  J. — The  complaint  alleges  that  George  D. 
Hill,  at  a  general  election  held  in  November,  1884,  was 
duly  elected  county  treasurer  of  King  county  for  the  term 
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of  two  years  from  and  after  the  first  Monday  of  January 
next  ensuing,  and  that,  on  the  12th  day  of  November, 
1884,  said  George  D.  Hill,  as  principal,  with  John  Leary, 
Joseph  F.  McNaught,  George  W.  Harris,  Elisha  P.  Ferry, 
Sutcliffe  Baxter  and  Guy  C.  Phinney,  as  sureties,  executed 
his  bond  to  the  county  of  King  in  th«  sum  of  sixty  thou- 
sand dollars,  conditioned  that  he  would  pay  over  all  moneys 
received  by  him,  and  for  the  further  discharge  of  his  duties 
as  such  treasurer.  That  in  January,  1886,  Hill  took  the 
oath  of  office,  and  entered  upon  the  performance  of  his 
duties  as  such  treasurer,  and  continued  to  act  as  such  for 
the  full  term  to  which  he  was  elected,  and  until  the  7th 
day  of  March,  A.  D.  1887.  That  while  hewas  so  acting 
as  county  treasurer  he  neglected  and  refused  to  account  for 
and  pay  over  to  his  successor  the  sum  of  $29,750.86,  and 
that  he  converted  the  same  to  his  own  use. 

To  the  allegation  of  the  execution  of  the  bond,  the  sure- 
ties, with  the  exception  of  Phinney,  pleaded  non  est  factum. 
They  also  denied  failure  on  the  part  of  Hill  to  duly  account 
for  all  sums  of  money  which  came  into  his  hands,  and  to 
pay  over  to  his  successor  all  sums  which  he  ought  properly 
to  pay. 

There  is  quite  a  history  attached  to  the  case,  which  it  is 
not  necessary  for  the  purposes  of  this  opinion  to  repeat 
here.  During  the  pendency  of  the  action  Hill  died,  and 
certain  executors  were  substituted,  and  upon  the  final  trial 
of  the  case  below  a  judgment  was  rendered  against  the  ex- 
ecutors and  against  the  sureties  on  the  bond  above  men- 
tioned, for  the  sum  of  129,143.60,  with  interest  from 
March  7,  1887,  which  was  the  date  of  the  expiration  of 
Hill's  term  of  office,  as  continued  by  act  of  the  legislature 
of  1886.  Before  answering,  demurrers  had  been  inter- 
posed to  the  complaint,  on  the  ground  that  it  did  not  state 
facts  sufficient  to  constitute  a  cause  of  action.  The  de- 
murrers were  overruled. 
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We  will  first  dispose  of  the  merits  of  the  case  by  sayiag 
that,  from  as  thorough  an  examination  of  the  testimony  as 
it  has  been  possible  for  us  to  make,  we  do  not  feel  justified 
in  disturbing  the  conclusions  reached  by  the  lower  court 
on  questions  of  fact.  Upon  the  trial  of  the  case  it  was 
claimed  by  the  sureties  that,  when  they  signed  the  bond, 
the  name  of  Henry  L.  Yesler  was  in  the  body  of  the  bond, 
and  that  they  signed  with  the  understanding  that  Y^esler 
was  to  be  one  of  the  bondsmen.  It  appears  that  after  the 
signing  by  the  parties,  but  before  the  delivery  to  the  cus- 
todian of  the  county,  the  name  of  Yesler  was  erased,  and 
the  name  of  Guy  C.  Phinney  substituted.  On  this  state 
of  facts  appearing,  it  is  contended  by  the  appellants  that 
the  sureties  are  not  responsible,  and  that  the  bond  as  to 
them  is  void. 

The  finding  of  the  court  is,  that  the  name  that  was  erased 
from  the  body  of  the  bond  was  carefully  and  neatly  erased, 
and  the  name  of  Phinney  placed  thereon  over  the  name 
erased;  and  that  when  said  bond  was  delivered,  approved 
and  accepted  by  the  commissioners,  the  bond  was  in  all 
respects  regular  upon  its  face,  and  that  without  a  close 
inspection  the  erasure  could  not  be  detected;  that  the  com- 
missioners had  no  notice  sufficient  to  have  put  them,  as 
reasonably  prudent  men,  upon  inquiry,  either  from  the  face 
of  the  bond,  or  from  any  other  source  whatever. 

An  inspection  of  the  bond,  which  is  an  exhibit  in  the 
case,  fully  justifies  the  finding.  The  name  of  Guy  C.  Phin- 
ney is  written  smoothly,  and  in  regular  order,  after  the 
word  ^•and."  It  occupies  the  full  space  after  the  name  of 
the  preceding  surety.  It  is  in  the  same  handwriting  with 
the  rest  of  the  bond,  evidently  written  with  the  same  ink, 
and  apparently  at  the  same  time,  and  with  the  same  pen. 
Without  one  were  specially  looking  for  an  erasure,  it  would 
not  be  noticed,  and  even  when  attention  is  called  to  it,  it  is 
difficult  to  say  that  any  other  name  ever  occupied  the  space 
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now  occupied  by  the  name  of  Guy  C.  Phiuney.  So  that 
it  must  be  considered  as  a  change  before  delivery  without 
notice  to  the  obligee,  and  as  such  we  will  discuss  it. 

On  the  question  of  the  respoqsibility  of  the  sureties  in  a 
case  of  this  kind  there  is  some  conflict  of  authority,  and 
the  case  of  Walla  Walla  County  v.  Ping^  1  Wash.  T.  343,  is 
cited,  and  largely  relied  upon  to  sustain  appellants^  views. 
It  does  not  definitely  appear  from  the  opinion  in  that  case 
whether  the  blank  had  been  filled  before  or  after  the  de- 
livery of  the  bond,  but  it  can  be  pretty  clearly  ascertained 
from  a  review  of  the  authorities  by  the  court,  and  its  criti- 
cisms and  arguments,  that  it  sustained  appellants'  conten- 
tention.  But  we  are  unable  to  agree  with  the  reasoning 
of  the  court  in  that  case.  It  is  conceded  in  that  case  that 
if  the  alteration  had  been  succeeded  by  the  delivery  by  the 
sureties,  that  the  law  is  well  settled  that  the  instrument 
signed  must  be  considered  their  bond.  But  the  contention 
is  that  it  is  not  enough  to  constitute  a  delivery  that  the 
bond  has  been  signed  and  sealed,  and  put  out  of  the  pos- 
session of  the  signer,  and  that  where  such  bond  has  been 
changed  contrary  to  the  understanding  at  the  time  it  was 
signed,  the  delivery  to  an  agent  or  a  co-obligor  ought  not 
to  be  construed  the  true  technical  delivery.  But  it  seems 
to  us  that  the  pertinent  question  is,  is  the  party  who  makes 
the  final  delivery  to  the  obligee  the  agent  of  the  surety,  or 
is  he  the  agent  of  the  obligee  I  If  be  is  the  agent  of  the 
surety,  then  the  surety,  under  the  familiar  principle  that 
the  act  of  the  agent  is  the  act  of  the  principal,  is  bound; 
for  the  alteration  has  been  succeeded  by  the  delivery  by 
the  sureties,  and  the  law  in  that  case,  as  is  said  by  the  court 
in  Walla  Walla  County  v,  Ping^  %upra^  is  so  unquestionably 
settled  that  the  instrument  sued  must  be  considered  their 
bond,  that  it  is  idle  to  cite  authorities. 

Why  should  not  a  principal  in  a  bond  be  held  to  be  the 
agent  of  the  sureties,  instead  of  the  county,  in  this  case? 
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He  can  in  no  sense  be  held  to  be  the  agent  of  the  county 
in  furnishing  his  own  bond.  It  would  be  against  the  policy 
of  the  law,  and  would  defeat  the  very  object  which  the  law 
has  in  view  in  providing  for  the  bond.  He  is  clothed  with 
no  authority  by  the  county,  but,  on  the  other  hand,  other 
officers  are  especially  authorized  to  pass  upon  the  sufficiency 
of  his  bond  in  every  particular,  and  are  made  the  agents  of 
the  county  for  that  purpose.  His  interest,  as  far  as  the  bond 
is  concerned,  might  be  said  to  be  antagonistic  to  the  interest 
of  the  county.  There  is  no  confidence  between  the  treas- 
urer and  the  county  in  this  respect;  but  the  sureties,  on  the 
other  hand,  by  their  very  act  of  delivering  to  the  principal 
their  executed  bond,  to  be  filed  with  the  proper  authorities, 
establish  a  relation  of  confidence  and  trust — the  relation  of 
agency.  They  have  certainly  made  him  an  agent  for  the 
puipose  of  delivering  the  bond  that  they  executed.  They 
have  held  him  out  as  an  agent  to  the  county,  and  if  he  has 
exceeded  his  authority,  and  some  one  has  to  suffer,  it  should 
be  the  ones  who  entrusted  him  with  their  business,  and  who 
said  by  their  acts  that  he  could  be  relied  upon  to  carry  out 
their  intentions;  and  not  the  county,  which  is  not  in  any 
way  responsible  for  him.  The  law  provides  no  way  by 
which  the  county  can  summon  the  sureties  to  appear  and 
make  an  examination  of  the  bond  for  the  purpose  of  ascer- 
taining whether  all  the  private  understandings  between  the 
principal  and  the  sureties  have  been  carried  out;  and  yet, 
without  some  such  investigation  is  made,  under  the  appel- 
lants^ theory,  there  would  be  so  many  pretexts  for  avoiding 
bonds  that  the  taking  of  such  obligations  would  be  little 
less  than  a  farce. 

On  the  other  hand,  the  sureties  have  it  in  their  power, 
by  the  observance  of  the  ordinary  rules  of  prudence,  to  see 
that  their  agreement  with  the  principal  is  expresi^ed  in  the 
bond  that  is  filed.  Of  course,  if  there  is  anything  on  the 
face  of  the  bond  when  it  is  delivered  to  excite  the  suspicion 
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of  the  obligee  that  the  bond  has  been  tampered  with,  or 
sufficient  to  put  a  prudent  person  on  his  guard,  he  ought 
to  be  held  bound  to  make  an  investigation  before  accepting 
the  bond.  But  to  hold  the  obligee  responsible  where  the 
bond  is  good  on  its  face,  and  where  he  has  no  notice  until 
after  the  defalcation  has  occurred,  is,  in  our  judgment,  not 
only  wrong  in  principle,  but  is  also  opposed  to  the  great 
weight  of  authority;  and  a  brief  review  of  the  authorities 
cited  by  the  appellants  will  show  that  on  principle  they 
nearly  all  sustain  this  view. 

Sec.  44  of  Murfree  on  Official  Bonds,  is  as  follows: 

^'If  a  surety  executes  a  bond  and  delivers  it  to  the  prin- 
cipal obligor  upon  conditions  agreed  upon  between  them, 
and  with  instructions  to  fill  blanks  or  procure  other  sure- 
ties, he  makes  the  principal  obligor  his  agent,  and  is  bound 
by  his  acts  done  within  the  scope  of  his  apparent  authority. 
Unless  the  obligee  has  notice  of  the  conditions  and  instruc- 
tions, he  cannot  be  bound  by  them.  The  surety  confidesi  in 
the  principal,  the  obligee  does  not." 

Sec.  53  of  the  same  book  is  but  a  repetition  of  the  doc- 
trine announced  in  §  43,  viz. :  That  where  the  obligee  has 
notice  of  the  condition  it  cannot  recover  on  the  bond,  and 
that  it  is  the  duty  of  officers  entrusted  with  the  authority 
to  take  and  approve  official  bonds,  to  use  ordinary  care  and 
prudence  to  protect  the  security,  as  well  as  to  see,  in  the 
intei-ests  of  the  public,  that  the  bond  is  valid,  and  the  se- 
curity sufficient.  Sec.  756  states  the  English  rule  as  being 
that  the  alteration  is  fatal  to  the  validity  of  the  instrument, 
**if  made  after  execution,  and  while  ...  in  the  pos- 
session or  under  the  control  of  the  party  seeking  to  enforce 
it,"  which  does  not  aflfect  the  case  under  consideration. 
Sec.  760  cites  cases  sustaining  the  rule  that  the  validity  of 
the  bond  would  be  abrogated,  if  after  its  execution  one  of 
the  signatures  is  erased;  but  an  investigation  of  the  cases 
cited  by  the  authority,  which  are  also  the  cases  cited  by 
appellants,  I'eveals  the  discriminating  fact  that  there  was 
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sufficient  notice  given  to  charge  the  obligee  with  the  duty 
of  investigation.  Thus,  in  Smith  v.  United  States^  2  Wall. 
219,  the  court,  while  holding  the  surety  harmless,  also  in 
the  argument  distinguished  it  from  cases  where  no  notice 
of  the  alteration  had  been  given  to  the  obligee.  It  says,  in 
stating  the  case: 

"Materiality  of  the  alteration  is  not  denied,  and  the 
plaintiffs  admit  that  it  is  apparent  on  the  face  of  the  in- 
strument." 

The  instrument  showed  on  its  face  that  it  had  been 
signed  by  one  Iloyne  as  surety,  but  that  his  name  had  been 
erased  after  the  execution  by  the  other  surety.  The  in- 
strument showed  this  on  its  face,  and  the  judge  who  had 
approved  the  bond  testified  that  it  had  presented  the  same 
appearance  when  it  was  presented  to  him  for  approval. 
The  court  also  says  it  is  claimed  by  the  plaintiffs  that  ^'it 
left  the  liability  of  all  concerned  precisely  as  it  would  have 
stood  if  the  person  whose  name  was  erased  had  only  profn- 
ised  to  sign,  and  had  not  fulfilled  his  engagement,"  which 
is  the  case  at  bar,  and  which  condition  of  things  the  court 
in  that  case,  at  least  inferentially,  holds  would  not  release 
the  sureties.  In  State  v.  Craig ^  68  Iowa,  238  (2  N.  W. 
Rep.  301),  the  surety  whose  name  was  afterwards  erased 
had  actually  signed  the  bond,  and  the  signatui'e  itself  was 
erased  by  the  drawing  of  two  lines  through  it  with  purple 
ink;  differing  from  this  case  in  the  two  essentials  of  being 
actually  signed,  and  in  the  notice  given  to  the  obligee. 
McOt*amer  v.  Thompson^  21  Iowa,  244,  was  a  case  where  a 
promissory  note  had  been  changed.  The  signing  had  been 
actually  done,  and  the  payee  had  notice.  The  distinguish- 
ing feature  of  notice  was  commented  upon  by  the  court, 

for  it  said: 

« 

' '  When  presented  to  the  payee,  one  of  the  names  was 
obliterated  or  erased.  This  could  be  seen,  was  seen  and 
talked  about.     .     .     .     The  note  then  being  in  this  con- 
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ditioD,  he  was  put  upon  inquiry.     Thus  situated,  did  he 
manifest  the  diligence  required  by  lawT' 

Thus  it  will  be  seen  that  the  decision  was  based  squarely 
on  the  ground  of  want  of  proper  inquiry  after  notice. 
Hmell  V.  Johnson,  63  Mich.  623  (30  N.  W.  Rep.  209),  was 
decided  on  the  express  ground  that  sufficient  notice  had 
been  given  to  the  obligees  to  put  them  on  inquiry.  In 
Sharp  V,  United  States,  4  Watts,  21,  the  act  of  congress 
authorized  a  bond  with  two  or  more  sureties.  This  act 
was  recited  in  the  bond,  and  the  court  held  that  the  sure- 
ties had  a  right  to  believe  that  it  was  the  intention  of  all 
the  parties  that  the  bond  was  to  be  taken  in  strict  con- 
formity with  the  act,  and  that  the  other  surety  whose  name 
was  on  the  bond  when  he  signed  would  also  execute  the 
bond.  In  this  case,  also,  the  government  had  notice  that 
the  bond  had  not  been  executed  by  all  the  sureties  men- 
tioned in  the  bond. 

Allen  V.  Mamey,  65  Ind.  399,  cited  by  appellants,  as  we 
read  the  case,  squarely  sustains  the  rule  laid  down  by  us 
above.  There  the  court  decides  that  where  the  surety  on 
the  appeal  bond  entrusted  the  bond  to  the  principal,  the 
principal  becomes  the  agent  of  the  surety,  and  the  officer 
approving  the  bond  becomes  the  agent  of  the  other  party. 
The  sureties  were  discharged,  but  upon  the  ground  that 
sufficient  notice  had  been  given  by  the  appearance  of  the 
instrument  itself  to  put  the  obligee  upon  inquiry.  The 
court  quotes  approvingly  a  comment  by  Judge  Redfield  on 
Insurance  Co.  v.  Brooks,  reported  in  3  Am.  Law  Register 
(N.  S.),  402,  where  that  author,  in  a  review  of  this  subject, 
among  other  things,  says: 

' '  That  one  who  signs  a  bond,  as  surety,  upon  the  assur- 
ance of  his  principal  that  he  shall  also  have  other  responsi- 
ble cosureties,  which  are  never  procured,  and  the  bond, 
nevertheless,  delivered,  is  deceived  and  defrauded  of  his  in- 
demnity, no  one  can  question.  But  whether  he  shall  him- 
self bear  the  loss,  or  visit  it  upon  the  obligee,  is  quite  a 
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different  question.  And  it  seems  to  us,  upon  principle, 
that  where  there  is  nothing  upon  the  face  of  the  paper  in- 
dicating that  otfier  co-sureties  were  expected  to  become 
parties  to  the  instrument,  and  no  fact  brought  to  the  knowl- 
edge of  the  obligee  before  he  accepts  the  instrument  calcu- 
lated to  put  him  on  his  guard  in  regard  to  that  point,  and 
which  would  naturally  have  led  a  prudent  man,  interested 
in  the  opposite  direction,  to  have  made  inquiry  before  ac- 
cepting the  security,  the  fault  cannot  be  said  to  rest  to  any 
extent  upon  the  obligee. ' ' 

In  Ward  v.  Chxi7m,  18  Grat.  801,  the  same  distinction  as 
to  notice  was  maintained,  the  court  saying: 

''It  is  not  necessary  to  consider  this  question  in  respect 
to  instruments  which  are  apparently  on  their  face  complete 
and  perfect,  according  to  the  intention  of  the  parties.  It 
is  only  necessary  to  consider  it  in  reference  to  instruments 
such  as  that  in  the  present  case,  which  indicate  on  their 
face  that  they  are  ?iot  complete,  and  that  it  was  intended 
that  other  signatures  should  be  affixed.  - ' 

Fletcher  v.  Austin^  11  Vt.  447,  was  a  case  where  the 
names  of  the  obligees  appeared  in  the  body  of  the  bond, 
who  did  not  execute  the  same,  and  the  court  held  that  suf- 
ficient to  put  the  obligee  on  inquiry  to  ascertain  if  those 
who  did  sign  had  consented  to  its  being  delivered  without 
the  signatures  of  the  others.  In  Hagler  v.  State^  31  Neb. 
144  (47  N.  W.  Rep.  692),  the  surety  Moffitt  had  signed  the 
bond  before  the  defendant  signed  arid  executed  it.  Mof- 
fitt's  name  was  afterwards  erased  by  drawing  a  pencil  line 
through  it.  The  court  said  that  the  alteration  of  the  bond 
was  such  as  to  attract  the  attention  of  the  reader,  and  that 
it  was  the  duty  of  the  officer  who  approved  it  to  decline  to 
accept  it  in  its  altered  condition.  The  court,  in  concluding, 
says: 

''The  principle  established  by  the  adjudicated  cases  is, 
that  where  an  official  bond  is  altered  after  the  same  has 
been  signed,  but  before  its  delivery  and  approval,  by  the 
erasure  of  the  name  of  one  of  the  sureties  thereon,  and  the 
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alteration  is  plainly  noticeable,  all  the  sureties  are  released 
who  had  no  knowledge  of  or  did  not  consent  to  the  alter- 
ation, nor  ratify  it,"  citing  the  cases  we  have  reviewed 
above. 

In  Pawling  v.  United  States^  4  Cranch,  219,  the  obligee 
had  notice  of  the  fact  that  the  additional  securities  who  did 
not  sign  were  named  in  the  body  of  the  bond.  Linn  County 
V,  Farris^  52  Mo.  75,  is  a  very  meager  case,  and  it  does 
not  appear  from  the  opinion  whether  or  not  the  bond  was 
regular  on  its  face,  and  the  question  of  notice  is  not  dis- 
cussed. But  that  case  is  criticised  in  State  t\  Potter^  63 
Mo.  212,  a  well  considered  case,  where  it  is  held  that  the 
agreement  of  a  surety  with  his  principal  that  the  latter  shall 
not  deliver  a  bond  till  the  signature  of  another  be  secured 
as  a  co-surety,  will  not  relieve  the  surety  of  his  liability  on 
the  bond,  although  the  co-surety  is  not  obtained,  where  the 
obligee  takes  the  bond  without  notice;  and  such  is  now  the 
well  established  rale  in  Missouri. 

Zimi  Coimty  v.  Harris,  supra,  is  the  only  case  cited  by 
appellants  where  it  does  not  appear  that  the  obligee  had 
sufficient  notice  to  warn  him  that  the  agent  of  the  sureties 
had  exceeded  his  authority  by  changing  the  conditions 
agreed  upon  between  him  and  the  sureties,  sufficient  to  put 
him  upon  inquiry.  And  this,  we  think,  is  the  only  logical 
ground  upon  which  the  sureties  can  be  exonerated  at  all. 
The  obligee  in  such  a  case,  having  notice  of  the  fraud  per- 
petrated upon  the  sureties,  should  be  estopped  from  i-e- 
covering  the  benefit  of  it.  But  if  no  such  notice  is  given 
to  the  obligee,  then  the  sureties  should  be  estopped  f  tx>m 
transferring  the  burdens  resulting  from  loose  methods  of 
business  and  their  misplaced  confidence  in  unworthy  agents 
to  the  shoulders  of  others  who  are  in  no  way  to  be  blamed, 
and  who  have  been  in  no  way  instrumental  in  bringing 
about  the  loss. 

We  have  especially  reviewed  all  the  cases  cited  by  ap- 
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pellants,  on  the  theory  that  they  have  presented  the  most 
favorable  cases  that  can  be  found  tending  to  sustain  their 
contention.  Some  of  the  old  English  authorities  sustain 
the  doctrine  contended  for  by  appellants  on  the  ground, 
which  cannot  be  disputed  as  an  abstract  proposition  of  law, 
that  a  deed  or  instrument  under  seal,  to  be  binding,  must 
be  in  writing,  signed,  sealed  and  delivered  by  the  parties, 
and  that  if  any  change  has  been  made  in  the  instrument  it 
is  not  the  instrument  which  the  parties  made,  and  that  if  it 
is  given  to  another  party  after  execution,  to  be  delivered 
upon  certain  conditions  being  performed,  it  is  simply  in 
escrow.  But  as  we  have  above  said,  this  ignores  the  doc- 
trine  of  agency  in  cases  of  this  kind,  and  does  not  really 
conflict  with  the  principle  that  these  confidential  condi- 
tions, to  be  made  effective,  must  be  brought  to  the  notice 
of  the  party  who  is  to  be  affected  by  them;  and  the  great 
weight  of  modern  authority  sustains  the  rule  laid  down  by 
the  supreme  court  of  the  United  States  in  IJair  v.  Uni^sd 
States^  16  Wall.  1,  that  a  bond,  perfect  upon  its  face,  ap- 
parently duly  executed  by  all  whose  names  appear  thereto, 
purporting  to  be  signed  and  delivered  without  a  stipula- 
tion, cannot  be  avoided  by  the  sureties  upon  the  ground 
that  they  signed  it  on  a  condition  that  it  should  not  be  de- 
livered unless  it  was  executed  by  other  persons,  who  did 
not  execute  it,  where  it  appears  that  the  obligee  had  no 
notice  of  such  condition,  and  there  was  nothing  to  put  him 
upon  inquiry  as  to  the  manner  of  its  execution,  and  that  be 
had  been  induced  upon  the  faith  of  such  bond  to  act  to  his 
own  prejudice.  Many  cases  have  gone  beyond  this  in 
holding  sureties  responsible,  but  few  if  any  of  the  modem 
cases  have  relaxed  the  rule  for  the  purpose  of  exonerating 
them.  The  rule  laid  down  in  Dair  v.  United  Statetf^ 
supra^  was  affirmed  by  the  supreme  court  of  the  United 
States  in  Potter  v.  United  States,  107  U.  S.  126  ( 1  Sup. 
Ct.  Rep.  524);  the  court  there  holding  that  the  surety  re- 
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lied  upon  the  good  faith  of  the  principal;  that  he  clothed 
him  with  apparent  power,  and  that  he  is  in  equity  estopped 
from  claiming  as  against  the  government  the  benefit  of  his 
private  instructions  to  his  agent. 

The  case  of  State  v.  Peck^  53  Me.  284,  may  be  said  to 
be  the  leading  American  case  on  this  interesting  question, 
and  a  case  the  reasoning  of  which  has  since  been  closely 
followed  and  adopted  by  the  supreme  court  of  the  United 
States.  The  authorities  are  reviewed  with  discrimination 
and  the  result  announced  is  in  harmony  with  the  quotation 
from  Chancellor  Kent  that,  '^  whoever  deals  with  an  agent 
constituted  for  a  special  purpose,  deals  at  his  peril,  when 
the  agent  passes  the  precise  limits  of  his  power,  though,  if 
he  pursues  the  power  as  exhibited  to  the  public,  his  prin- 
cipal is  bound,  even  if  private  instructions  had  still  further 
limited  the  special  power. ' '  In  fact,  this  is  now  the  al- 
most universal  American  holding,  the  later  cases,  in  many 
instances,  directly  abrogating  the  early  decisions.  Thus, 
the  doctrine  announced  in  People  v,  Organ^  27  111.  29, 
which  is  a  case  generally  cited  to  support  the  theory  con- 
tended for  by  appellants,  was  substantially  overruled,  or 
at  least  the  principles  upon  which  it  was  based  were  over- 
ruled, in  Smith  v.  Board  of  Supervisors^  69  111.  412;  Bart- 
lett  V.  Board  of  Education^  69  111.  364;  Comstock  v.  Gage^ 
91  111.  328;  and  in  City  of  Chicago  v.  Gage,  95  111.  693, 
in  an  opinion  reviewing  all  the. authorities,  the  case  of  the 
People  r.  Organ  was  specially  mentioned,  and  the  doctrine 
on  which  it  was  based  was  condemned  and  the  rule  an- 
nounced as  enunciated  in  State  v.  Peck,  63  Me.  284. 

All  these  later  cases  are  based  upon  the  doctrine  of 
Texira  v.  Evans,  referred  to  in  1  Anstr other,  228,  a  case 
which  to-day  is  pretty  generally  conceded  to  sustain  princi- 
ples in  harmony  with  public  policy,  and  the  application  of 
which  compels  the  burden  of  loss  to  fall  upon  the  party 
who  by  his  actions  and  by  the  apparent  authority  with 
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which  he  clothed  his  agent,  has  made  the  loss  possible. 
The  following,  among  other  cases  which  we  have  exam- 
ined, sustain  this  contention:  Brandt  on  Suretyship  and 
Guaranty,  §  603;  Inhabitants^  etc,^  v.  Huntress^  58  Me.  89; 
Cooper  V.  De  Mainville^  27  Pac.  Rep.  86;  White  v.  Ihtggan^ 
140  Mass.  18  (2  N.  E.  Rep.  110);  Mathis  v,  Morgan,  72 
Ga.  617;  Tidhall  v.  Halley,  48  Cal.  610;  Jordan  v,  Jordan^ 
10  Lea,  124;  Taylor  County  v.  King,  73  Iowa,  163:  Hall 
V.  Smith,  14  Bush,  604;  Ordinary  v.  Thatcher,  41  N.  J. 
Law,  403;  Cutler  v.  Roberts,  7  Neb.  4;  State  v.  Pepper,  31 
Ind.  76;  Butler  v.  United  States,  21  Wall.  272;  Nash  v. 
Filiate,  24  Grat.  202;  Trustees  v.  Shi>ih  lt9  111.  579  (8 
N.  E.  Rep.  189);  Harvey  v.  State,  94  Ind.  161;  Lucas  v. 
Owens,  113  Ind,  521  (16  N.  E.  Rep.  196);  Carroll  Co.  v. 
Buggies,  69  Iowa,  269  (28  N.  W.  Rep.  590);  BeUoni  v. 
Freeborn,  63  N.  Y.  383;  Fidlerton  v.  Sturges,  4  Ohio  St. 
535;  Insurance  Co,  v,  Clinton,  ^^  N.  Y.  326;  Mechem  on 
Public  Officers,  $>  279,  and  authorities  there  cited. 

In  fact,  the  rule  not  only  rests  securely  upon  the  law  of 
agency,  which  makes  the  principal  responsible  for  the  acts 
of  his  agent,  regardless  of  private  understandings,  when  he 
has  held  the  agent  out  to  the  world  as  possessing  general 
powers  over  the  matter  in  hand,  but  it  also  rests  on  the 
equitable  doctrine  that  where  two  innocent  parties  suffer, 
the  injury  must  be  sustained  by  the  one  who  put  it  in  the 
power  of  another  to  do  the  injury.  And  for  these  reasons 
it  ought  to  be,  and  is  almost  universally,  sustained. 

But  there  is  another  proposition  raised  in  this  case  that 
is  vastly  more  troublesome.  Under  the  law^  existing  at  the 
time  Hill  was  elected  and  at  the  time  the  bond  was  exe- 
cuted, the  treasurer's  term  of  oflSce  expired  on  the  first 
Monday  in  January,  1887,  but  on  February  4,  188(>,  by 
legislative  enactment,  his  term  of  oflSce,  in  common  with 
the  other  county  oflScers  in  the  county,  was  extended  to  the 
first  Monday  in  March,  1887. 
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It  appears  from  the  testimony,  and  is  so  found  by  the 
court,  that  $22,064.84  of  the  amount  of  delinquency  came 
into  bis  bands  aft^  the  first  Monday  of  January,  1887, 
and  the  contention  of  appellants  is  that  the  sureties  in  any 
event  are  not  responsible  for  that  amount;  that  the  sureties 
of  an  officer,  who  is  chosen  periodically  and  to  bold  an 
office  until  his  successor  is  chosen  and  qualified,  are  bound 
for  the  period  only  for  which  the  officer  was  chosen. 

The  impoiiance  of  this  case,  not  only  as  it  aflfects  the 
rights  of  the  sureties,  but  as  affecting  the  public  in  the  ad- 
ministration of  the  different  departments  of  the  govern- 
ment, and  the  necessity  of  guarding  the  public  funds  as 
far  as  is  consistent  with  private  rights,  have  led  us  to  an 
extended  investigation  of  the  authorities  bearing  on  the 
subject,  and  we  have  examined  them  both  with  reference 
to  number  and  cogency  of  reasoning.  The  authorities  can- 
not be  reconciled,  some  courts  holding  that  the  bond  is 
made  in  contemplation  of  the  law  and  must  be  construed 
with  reference  to  the  law  governing  the  office,  and  where 
the  law  provides  that  the  term  of  office  shall  continue  until 
the  successor  is  elected  and  qualified,  which  is  the  law  gov- 
erning this  case,  that  the  bond  is  given  not  only  for  the 
statutory  term,  but  for  the  further  time  which  may  elapse 
between  the  end  of  the  expressed  statutory  term  and  the 
time  when  the  successor  is  elected  and  qualified;  that  the 
law  becomes  incorporated  into  the  bond;  that  the  sureties 
are  bound  to  know  that  his  right  to  the  office  may  extend 
beyond  the  year,  and  that  this  possible  extension  is  taken 
into  consideration  and  provided  for  in  the  bond.  Such  is 
the  doctrine  of  State  v.  Berg^  50  Ind.  502;  Commonwealth 
V.  Drewry^  15  Grat.  1;  Pickering  v,  Day^  3  Houst.  474; 
State  V.  Kurtz^otm^  78  Mo.  98;  Thompson  v,  State^  37 
Miss.  518;  McAffee  v.  Russell^  29  Miss.  84;  Hughes  v. 
Smith,  5  Johns.  168;  People  v.  Beach,  77  III.  52;  Khu/le 
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7).  State,  7  Blackf.  589;  Kreter  Bank  v.  Rogern,  7  N.  H.  21; 
State  V,  Daniels,  6  Jones  (N.  C),  444. 

Some  of  these  are  cases  arising  on  official  bonds  and  some 
of  them  on  bonds  of  corporation  officei*s,  and  there  have 
been  attempts  by  some  courts  holding  the  opposite  doctrine 
to  discriminate  them.  But  while  there  may  be  discrimi- 
nating circumstances  in  some  of  them,  they  are  all  decided 
on  the  same  general  principles  enunciated  above  and  gen- 
erally rely  on  the  same  early  cases  to  sustain  them,  and 
must  therefore  be  conceded  to  logically  sustain  respond- 
ent's position. 

But  after  a  great  deal  of  deliberation,  and,  we  must  ad- 
mit, some  hesitation,  we  are  constrained  to  adopt  the  op- 
posite view,  which  is  amply  sustained  by  authority  and 
we  think  by  better  reasoning.  No  consideration  of  the  in- 
terests of  the  public  will  justify  a  court  in  extending  by 
construction  the  obligation  of  a  citizen  under  his  contract, 
beyond  the  scope  of  its  natural  import.  The  contract 
which  embodies  this  obligation,  like  any  other  contract, 
must  be  construed  to  give  effect  to  the  intention  of  the 
parties,  and  that  intention  is  to  be  gathered  from  the  lan- 
guage employed  and  the  circumstances  surrounding  the 
execution  of  the  instrument.  Now,  what  were  the  circum- 
stances surrounding  the  execution  of  this  bond,  and  what 
length  of  time  would  these  bondsmen  naturally  think  they 
were  contracting  with  reference  to  t  The  correct  answer 
to  the  last  question  determines  their  liability.  There  need 
l)e  no  artificial  rules  of  law  applied.  It  is  a  simple  ques- 
tion of  intention  gathered  from  the  language  of  the  con- 
tract, read  in  the  light  of  the  surrounding  circumstances. 

At  the  time  this  bond  was  given  the  term  of  office  of  the 
treasurer  as  provided  by  law  was  two  years.  It  is  argued 
that  the  bondsmen  entered  into  their  obligation  in  view  of 
the  possible  modification  of  their  liability  by  the  legislative 
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assembly,  and  with  notice  that  the  legislature  would  have 
a  right  to  continue  the  incumbent  in  oflSce  beyond  the  term 
for  which  he  was  elected.  So  far  as  the  first  proposition 
is  concenied,  the  legislature  would  not  have  any  right  to 
pass  a  law  that  would  change  the  terms  of  the  contract  or 
in  any  way  impair  its  obligation;  and  so  far  as  the  second 
proposition  is  concerned,  while  the  sureties  might  be  held 
to  take  notice  that  the  legislature  could  extend  the  term, 
they  would  not  be  required  to  take  notice  that  the  legisla- 
ture in  such  an  event  would  make  no  provision  for  the  giv- 
ing of  a  bond  by  the  treasurer  for  the  extended  term.  The 
sureties  had  a  right  to  take  notice  of  the  law  as  it  existed, 
and  to  contract  with  reference  to  the  law  as  it  existed. 
That  is,  the  law  which  would  naturally  be  in  their  minds 
when  they  entered  into  the  contract.  And  the  idea  that 
they  would  at  such  a  time  enter  into  a  speculative  calcula- 
tion of  what  the  law  might  be  in  the  future,  and  shape 
their  contract  with  reference  to  such  possible  change,  is  a 
strained  one. 

The  law  at  that  time  made  the  office  one  of  a  definite 
term;  that  term  was  two  years;  and  the  sureties  had  a  right 
to,  and  no  doubt  did,  take  that  law  into  consideration,  and 
that  was  the  law  that  was  imported  into  their  contract. 
There  is  no  doubt  that  the  central  idea  was  that  the  term 
was  for  two  years.  This  was  the  law;  this  was  the  ordi- 
nary state  of  affairs,  and  the  ordinary  time  for  which  bonds 
for  county  officers  were  given.  A  man  might  willingly  go 
on  a  bond  for  two  years  who  would  hesitate  or  absolutely 
refuse  to  go  on  for  a  longer  period.  So  far  as  the  term 
*^ until  his  successor  is  elected  and  qualified"  is  concerned, 
while  it  might  have  great  significance  when  applied  to  the 
officers  of  private  corporations,  it  can  have  none  here,'  for 
the  law  provides  when  the  officer  elect  shall  qualify,  and  if 
he  does  not  qualify  within  the  time  prescribed  the  com- 
missioners can  declare  his  office  forfeited,  and  appoint  an- 
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other  officer.  Many  of  the  courts  hold  that  the  bond  will 
i^main  in  force  for  a  reasonable  time,  a  sufficient  time  id 
case  of  accident,  surprise  or  emergency  to  permit  the  au- 
thorities to  provide  for  other  security;  but  there  is  no  ques- 
tion of  reasonable  time  in  this  case. 

In  this  instance,  when  the  term  of  office  for  which  the 
bond  was  given  had  expired,  another  bond  should  have 
l)een  required,  and  if  the  authorities  have  neglected  their 
duty,  or  the  legislature  has  inadvertently  failed  to  make 
provision  for  a  proper  bond,  it  is  inequitable  and  unjust  to 
make  the  sureties  for  the  original  term  responsible  for  such 
neglect  and  inadvertence.  It  is  well  said  in  many  of  the 
cases,  that  if  the  sureties  can  be  held  responsible  for  two 
months  longer  than  the  stated  term,  they  can  be  held  for 
two  years,  or  for  any  indefinite  term,  and  no  such  constnic- 
tion  can  be  placed  upon  this  bond  without  doing  violence, 
not  only  to  the  language  of  the  bond  itself,  but  to  the  spirit 
of  the  law  which  provides  for  it.  But  it  is  stated  that  the 
language  of  this  l)ond  is  peculiar,  inasmuch  as  the  bond 
states  when  the  term  of  office  commenced,  but  does  not 
state  when  it  ends,  and  further  provides  that  it  shall  remain 
in  effect  ''while  he  shall  act  aa  such  county  treasurer  under 
such  election."  We  do  not  think  there  is  any  substantial 
difference  between  this  and  the  ordinary  bond. 

At  the  time  the  bond  was  given  the  treasurer's  term  of 
office  expired  on  the  first  Monday  in  January,  and  the  sure- 
ties must  be  presumed  to  have  contracted  with  teference 
to  the  law  at  that  time,  and  that  they  had  that  time  in  mind 
when  they  used  the  words  ''under  such  election,"  and  not 
the  time  that  he  was  acting  under  the  subsequent  act  of  the 
legislature.  In  other  words,  they  are  presumed  to  have 
contracted  with  reference  to  laws  passed  antecedent  to  the 
date  of  the  bond,  and  it  is  almost  universally  held  that  ex- 
pressions of  this  kind  in  bonds  will  not  be  construed  beyond 
the  liability  imposed  by  the  law,  unless  it  is  clearly  and 
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explicitly  made  manifest  that  the  sureties  intended  that 
their  obligation  should  reach  beyond  the  term  prescribed 
by  the  law,  where  the  term  is  definite. 

In  Peppin  v.  Cooper^  reported  in  2  Barn.  &  Aid.,  star 
page  431,  where  the  office  of  collector  under  the  act  of 
parliament  was  an  annual  office,  and  the  bond,  after  reciting 
the  appointment  of  H.  W.  to  be  collector  under  the  act, 
was  continued  ''for  the  due  collection  by  H.  W.  of  the 
rates  and  duties  at  all  times  thereafter,''  it  was  held  that 
the  due  collection  of  the  rates  for  one  year  was  a  compliance 
with  the  conditions  of  the  bond.  So  in  Lord  Arlington  v. 
Merricke^  2  Saund.  411,  the  general  terms  were  construed 
to  l)e  restricted  by  the  recital  stating  an  appointment  for  a 
specified  time.  In  the  case  of  the  Liverpool  Water  Works 
Co,  V.  Atkinsrm^  6  East,  607,  the  subsequent  stipulation  of 
the  bond  was,  "during  the  continuance  of  his  employment 
and  so  long  as  he  should  continue  to  be  employed. "  These 
words  were  held  not  to  extend  the  responsibility  beyond 
the  term.  And  as  sustaining  the  proposition  that  when  the 
oflSce  is  in /act  for  a  specified  term,  although  not  so  recited 
in  the  bond,  still  the  bond  only  covers  the  term  specified, 
we  cite  Wardens^  etc,^  v,  BoMtock,  2  Bos.  &  P.  (N.  R.)  175; 
and  HoHsell  v,  Long^  2  Maule  &  S.  363,  and  such  we  think 
is  the  universal  English  holding;  and  while  this  bond  does 
not  i-ecite  the  ending  of  the  term,  it  recites  the  commence- 
ment of  the  term,  and  is  as  much  a  reference  to  the  term 
that  existed  as  if  it  had  been  more  minutely  described. 

One  of  the  earliest  cases  decided  in  the  United  States  was 
Bigelow  v.  Bridge^  8  Mass.  274.  The  bond  in  that  case 
was  as  follows: 

"The  condition  of  this  obligation  is  such  that,  whereas 
the  above  bounden  Ebenezer  Bridge  is  chosen  treasurer  of 
the  said  county  of  Middlesex,  and  hath  taken  upon  him 
that  trust;  now,  therefore,  if  the  said  Ebenezer  Bridge 
shall  faithfully  discharge  the  duties  of  the  office  of  treas- 
urer of  said  county,  and  account  for  all  sums  of  money 
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which  he  shall  receive  for  the  use  of  the  said  county,  then 
this  obligation  shall  be  void,  otherwise  to  remain  in  full 
force." 

The  provision  of  the  statute  of  Massachusetts  at  that 

time  was  substantially  like  ours,  viz.:  That  ''the  county 

treasurer  shall  continue  in  the  said  oflSce  for  the  term  of 

one  year  and  until  some  other  person  shall  be  chosen  and 

qualified,"  with  a  provision  for  an  annual  election.     It  will 

be  observed  that  the  bond  was  absolutely  without  limit  as 

to  time,  and  if  literally  construed  its  obligatory  force  would 

have  been  indefinitely  extended;  but  the  court  held  the 

bond  good  only  for  the  year,  and  in  rendering  the  opinion, 

after  referring  to  the  statute,  said: 

''But  the  choice  of  county  treasurer  being  by  that  statute 
annual,  it  is  apparent  that  the  bond  required  by  it  was  in- 
tended for  the  protection  of  the  public  so  long  only  as  the 
person  chosen  should  continue  in  oflice  in  virtue  of  such 
election." 

The  securities  of  an  oflScer  appointed  for  a  limited  time 
are  only  liable  f  of  his  oflScial  acts  during  the  term  for  which 
he  was  appointed.   Mohs  v.  State^  10  Mo.  338. 

The  same  doctrine  is  announced  in  State  Treasurer  f\ 
Mcmn,  34  Vt.  371;  Welch  v,  Seymour,  28  Conn.  387;  Uivte^l 
States  V,  Kirl'patriak,  9  Wheat.  720;  Chelmsford  Co,  v. 
Demareaty  7  Gray,  1;  County  ofWappeUo  v.  Btgharn^  l'» 
Iowa,  89;  Dover  v.  Tivomhly,  42  N.  H.  59;  Insurance  Com- 
pany V.  Clark,  33  Barb.  196;  Patterson  v.  InhaHntants^  etc.. 
Freehold,  38  N.  J.  Law,  256;  Milhr  v,  Stewart,  9  Wheat. 
680,  and  many  other  cases  too  numerous  to  enumerate  and 
all  based  upon  the  doctrine  announced  in  the  English  cases 
we  have  cited,  and  the  case  of  Bigelmc  i\  Bridge,  mpra. 

There  is  some  contention  in  this  case  as  to  what  the  rule 
is  in  California.  In  People  v.  Aikenhead,  5  Cal.  106,  it 
was  decided  that  the  sureties  on  the  bond  of  an  officer  for 
one  term  should  not  be  liable  for  any  act  done  by  him  after 
election  to  a  second  term.    Broken  v.  Lattimore,  17  Cal. 
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93,  was  on  a  dead  level  with  the  case  at  bar.  Brown  was 
elected  for  two  years  and  gave  a  bond  for  the  performance 
of  his  duties  for  the  period  for  which  he  was  elected,  and 
until  the  election  and  qualification  of  his  successor.  Under 
the  law  in  force  at  the  time  his  bond  was  given,  his  term 
would  have  expired  on  the  first  Monday  in  October,  1869, 
but  the  legislature  extended  his  term  to  the  first  Monday 
in  January,  1860.  It  was  held  that  the  sureties  were  not 
responsible  for  the  official  conduct  of  the  treasurer  during 
the  time  for  which  the  term  was  extended;  that  the  legis- 
lature had  no  power  to  extend  their  liabilities  beyond  the 
prescribed  term  of  the  contract.     Said  the  court: 

''They  were  to  be  bound,  it  is  true,  until  the  qualifica- 
tion of  a  successor,  but  if  the  legislature  had  not  interposed 
the  period  of  liability  would  have  been  terminated  by  such 
qualification  on  the  first  Monday  in  October,  1859.  So 
far  as  they  are  concerned  the  effect  of  the  extension  was  to 
create  a  new  term  to  commence  at  that  time  and  continue 
until  the  first  Monday  in  January,  1860.  For  the  conduct 
of  the  treasurer  during  this  term  they  did  not  undertake  to 
be  responsible  and  cannot  therefore  be  held." 

And  the  decision  was  based  on  the  principles  enunciated 
in  People  v.  Aikenhead^  supra.  But  it  is  contended  by  ap- 
pellants that  Brcncn  v.  Lattiryiore  has  been  overruled  in 
Placer  County  v.  Dickerson^  45  Cal.  12,  and  Fresno  Enter- 
prise Co.  V,  Allen^  67  Cal.  505  (8  Pac.  Rep.  59).  Broini 
V.  Lattimore  was  not  referred  to  in  Placei^  County  v.  Dick- 
erson^  and  we  do  not  think  it  was  the  intention  of  the  court 
to  overrule  it  or  to  overrule  any  principles  announced  in 
it.  The  latter  case  was  not  a  case  where  a  new  term  was 
created  by  the  legislature,  which  was  the  point  decided  in 
Brown  v,  Lattimore^  but  it  was  a  case  where  the  incumbent 
refused  for  one  day  to  turn  the  office  over  to  his  successor. 
It  was  by  the  unlawful  act  of  the  principal  that  he  held  the 
additional  day,  and  the  court  said  that  the  responsibility 
of  the  defendants  for  the  official  acts  of  the  treasurer  under 
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the  circumstances  was  the  same  as  though  the  latter  had 
by  the  expiration  of  his  term  continued  in  the  office  pend- 
ing proceedings  by  quo  warrardo  to  oust  him  from  it,  and 
in  that  case  their  liability  would  be  unquestionable.  Fremo 
Enterprise  Co,  v,  Allen  decided  that  the  obligations  of  the 
bond  in  that  case,  which  was  a  private  corporation,  could 
not  be  extended,  and  it  based  its  decision  on  Bigeloio  v. 
Bridge  and  Hubert  v.  Mendheim^  64  Cal.  213  (30  Pac.  Rep. 
633).  By  referring  to  Ilvhert  v.  Mendheim^  it  will  be 
found  that  the  court  decided  that  an  official  bond  is  given 
for  and  has  reference  to  a  particular  official  term,  and  the 
demurrer  to  the  complaint  in  that  case  was  sustained  be- 
cause it  did  not  state  that  the  breach  occurred  during  such 
term;  and  the  doctrine  announced  in  State  v.  Aikenhmd 
and  Broxcn  v.  Lattimore  was  approved  and  reaffirmed. 
The  case  of  Priet  v.  I)e  La  Montanya  (Cal.),  22  Pac.  Rep. 
170,  does  not  undertake  to  change  the  rule,  so  that  Broicn 
V,  Lattimore  must  be  considered  the  settled  law  in  Cali- 
fornia. 

We  think  there  is  nothing  in  the  bond  in  this  case  to  take 
it  out  of  the  rule  announced  in  the  cases  we  have  cited,  and 
as  said  by  the  supreme  court  of  California,  quoted  above, 
that  as  to  these  sureties  the  extended  term  was  a  new  term 
for  which  they  are  in  no  way  responsible. 

We  have  examined  the  cases  cited  by  respondent  which 
hold  that  where  additional  duties  are  imposed  upon  the 
officer,  as  for  instance  where  additional  funds  are  mjide  by 
law  to  come  into  his  hands,  that  the  sureties  were  held  re- 
sponsible for  the  safe  keeping  of  such  funds.  But  an  en- 
tirely different  principle  is  involved  in  such  cases^  and  they 
can  have  no  bearing  on  the  case  at  bar.  Neither  can  the 
position  of  the  respondent  be  controverted,  that  the  legis- 
lature has  constitutional  authority  to  change  the  statutory 
term  of  office;  but  that  authority  does  not  carry  with  it  the 
right  to  extend  the  operations  of  a  contract  or  change  its 
liabilities. 
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Whether  or  not  the  respondent's  contention  be  correct, 
that  the  plea  of  non  est  factum  does  not  put  in  issue  the 
question  of  the  alteration  of  the  bond,  is  not  now  necessary 
to  determine.  But  we  are  of  the  opinion  that  even  under 
the  code  practice  the  answer  in  this  case  is  sufficient  to  raise 
the  question  of  defendant's  liability  during  the  extension 
of  the  term.  Some  strong  cases  are  cited  by  respondent 
from  Indiana,  but  those  decisions  are  based  on  a  sweeping 
statute,  which  provides  that  ''all  defenses,  except  the  mere 
denial  of  the  fact  alleged  by  the  plaintiff,  shall  be  pleaded 
specially." 

The  extreme  length  of  this  opinion  renders  impracticable 
an  extended  review  and  analysis  of  the  authorities  on  this 
qaestion,  but  when  once  we  recognize  the  legal  proposition 
that  the  obligations  of  the  bond  do  not  reach  to  the  ex- 
tended term,  the  court  will  take  notice  of  the  statutory  law 
which  is  a  general  one,  and  would  not  allow  on  its  own  mo- 
tion a  judgment  for  the  defalcation  occurring  during  that 
time,  even  if  the  defendant  did  not  answer  at  all,  any  more 
than  it  would  allow  judgment  for  defalcation  during  two 
terms  of  the  officer,  when  the  complaint  showed  on  its  face 
that  the  action  was  on  a  bond  given  for  one  term.  In  other 
words,  the  plaintiff  could  not  take  judgment  for  more  than 
its  complaint  showed  it  was  entitled  to  under  the  law. 

The  respondent  argues  that  even  if  the  court  should  hold 
that  these  matters  could  be  admitted  under  this  plea,  that 
they  are  bad  pleas  because  they  are  joint  pleas,  and  are  no 
defense  to  some  of  the  defendants,  and  being  joint  pleas 
and  bad  as  to  some  they  are  bad  as  to  all.  That  principle 
has  no  application  to  this  case,  for  we  hold  that  none  of 
the  defendants  can  be  held  responsible  in  this  action  for 
defalcations  occurring  during  the  extended  term.  The 
principal  is  no  doubt  responsible  in  a  proper  action,  but 
this  is  an  action  on  a  joint  bond,  and  the  liability  of  all  the 
parties  to  the  bond,  so  far  as  the  bond  itself  is  concerned, 
terminates  at  the  same  time. 
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We  have  examined  other  errors  alleged  by  the  appel- 
lants, but  do  not  sustain  them. 

Considering  the  time  that  has  been  devoted  to  this  case, 
both  in  this  court  and  the  court  below,  and  the  great 
amount  of  costs  which  a  new  trial  would  necessarily  in- 
volve, we  deem  it  advisable,  under  the  authority  conferred 
on  this  court  by  §  1421)  of  the  Code  of  Procedure,  to  decree 
that,  if  the  respondent  within  thirty  days  from  the  filing  of 
this  opinion,  shall  file  with  the  clerk  of  this  court  its  agree- 
ment to  remit  the  sum  of  $22,064.34  from  the  judgment 
of  129, 143. 60,  obtained  by  it  in  the  court  below,  the  re- 
mainder will  be  allowed  to  stand;  but  upon  its  failure  so 
to  agree,  the  judgment  will  be  i*e versed  and  the  cause  re- 
manded for  a  new  trial.  The  appellants  will  in  any  event 
recover  their  costs  of  this  appeal. 

Anders,  Stiles  and  Scott,  JJ.,  concur. 
HoYT,  J.,  not  sitting. 


[No.  990.    Decided  January  20, 1893.] 

The  State  of  Washington,  Appellant^  v.  John  Mc- 

Arthur,  Renpondent. 

CKI3IINAL  LIBEL  —  ORAL  LANGUAQE  NOT  INCLUDED. 

All  the  provisions  of  g  17,  Penal  Code,  construed  together,  show 
that  it  was  not  the  intent  of  the  legislature  to  include  spoken  words 
in  the  definition  of  criminal  libel. 

Appeal  from  Superior  Caurt^  Spokane  County, 

Samuel  G,  Alle^i^  Prosecuting  Attorney,  Jones^  Voorhees 
cfe  StepJiens^  and  Feighan^  Wells  i&  Herman^  for  appellant. 

Jesse  Arthur,,  Franklin  W.  Knight^  John  A,  Peacock^  and 
W.  S.  Dawson.,,  for  respondent. 
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The  opinion  of  the  court  was  delivered  by 

Dunbar,  C.  J. — This  case  involves  the  construction  of 
§  17  of  the  Penal  Code.  We  think  there  can  be  no  differ- 
ence of  opinion  between  the  appellant,  the  respondent,  and 
the  court,  as  to  the  rules  of  construction  applicable  to  this 
case;  but  adopting  and  applying  the  rules  of  construction 
contended  for  by  the  appellant  we  are  unable  to  conclude 
that  the  statute  intended  to  break  down  the  distinction  that 
has  always  existed  between  libel  and  slander.  It  is  true 
that  the  use  of  the  expression  ''words,"  if  construed  with- 
out reference  to  the  rest  of  the  section,  would  probably  lead 
us  to  that  conclusion;  but  while  the  rule  is  undoubted,  that 
in  construing  statutes,  words  must  be  given  their  ordinarily 
accepted  meaning,  yet  that  must  be  taken  in  consideration 
with,  and  made  subservient  to,  another  imperative  and  ab- 
solutely necessary  rule,  that  "the  whole  section  must  be 
construed  together;"  and  considering  the  descriptive  part 
of  this  section  in  connection  with  the  latter  part,  which  pro- 
vides that  every  person  who  makes,  composes  or  dictates 
a  libel,  or  who  publishes  or  willfully  circulates  such  libel, 
etc.,  shall  be  punished,  etc.,  plainly  indicates  that  the 
expression  "words,"  used  in  the  section  has  reference  to 
written  or  printed  words.  This  view  is  strengthened  by 
the  provisions  of  §  18,  which  define  what  publication  of  a 
libel  is.  There  is  no  provision  in  said  section  for  the  pub- 
lication of  a  libel  by  oral  language,  as  there  certainly  would 
have  been  if  it  had  been  the  intention  of  the  legislature  to 
incorporate  spoken  words  into  the  definition  of  libel. 

The  judgment  is  affirmed. 

HoYT,  Scott,  Stiles  and  Anders,  JJ.,  concur. 
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[  No.  614.    Decided  January  24, 1893.] 

W.  W.  Beck,  Appellant^  v.  Ravenna  Milling  Company^ 

Respondent, 

FRAUDULENT   BEPRESEKTATIONS  —  ACTION   FOR  —  NON-SUIT. 

In  an  action  for  fraudulent  representations,  whereby  plaintiff 
was  induced  to  subscribe  and  pay  a  subsidy  for  the  location  and 
operation  at  a  certain  point,  of  a  flouring  mill  of  a  capacity  of  two 
hundred  barrels  daily,  together  with  the  necessary  and  sufficient 
warehouse  room,  the  plaintiff  introduced  in  evidence  the  contract 
of  defendant  with  a  company  for  the  erection  of  a  "mill  to  have  an 
easy  capacity  of  one  hundred  and  fifty  barrels  of  flour  per  ran  of 
twenty-four  hours,  and  on  trial  test  of  six  hours  to  make  two  hun- 
dred barrels.'*  Plaintiff  did  not  produce  the  evidence  of  any  person 
who  had  actually  witnessed  the  facts  connected  with  any  test  of  the 
capacity  of  the  mill,  nor  the  evidence  of  any  person  skilled  in  mill 
matters  as  to  its  capacity;  nor  was  there  any  evidence  tending  to 
explain  the  language  of  the  subsidy  contract  in  regard  to  the  daily 
capacity  of  two  hundred  barrels.  The  only  evidence  concerning 
the  warehouse  was  that  of  plaintiff,  who  said  that  it  seemed  to  him 
small,  and  that  the  company  had  a  warehouse  at  another  point 
where  they  stored  flour.  Beldy  That  a  motion  for  non-suit  should 
have  been  granted. 

Appeal  from  Superior  Court,,  King  Cawrdy, 

Allen  cfc  Pmoell^  for  api)ellant. 

StrudwlcJk%  Petei's  cfe  Van  WycJc^  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

Stiles,  J. — AppeUant  having  subscribed  to  a  fund  as  a 
subsidy  to  be  expended  in  the  erection  of  a  flouring  mill, 
paid  his  subscription  on  the  representations  of  respondent's 
officers  that  the  mill  had  been  completed  in  accordance  with 
the  contract,  and  in  an  action  for  the  falsity  and  fraudulent 
nature  of  the  representations  whereby  he  was  deceived  and 
induced  to  pay  his  subscription,  he  objects  to  several  charges 
given  by  the  court  to  the  juiy. 
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Whatever  error  thei'e  may  have  been  in  these  charges 
was  not  prejudicial  to  the  appellant,  because,  as  we  view 
the  evidence,  he  made  no  case  which  should  have  been  sub- 
mitted to  a  jury.  The  material  portions  of  the  subsidy 
contract  are  as  follows: 

'*We,  the  undersigned  subscribers,  agree  to  pay  the 
amount  set  opposite  our  names  as  a  subsidy  to  secure  the 
location  of  a  flouring  mill  at  Bavenna  Park  station,  upon 
the  following  terms  and  conditions:  ^Said  flouring  mill, 
together  with  the  necessary  and  sufiScient  warehouse  room, 
shall  be  completed  and  operated  so  soon  as  the  same  may 
reasonably  be  completed;  work  to  begin  within  thirty  days 
from  date.  Said  flouring  mill  shall  have  a  capacity  of  two 
hundred  barrels  daily.'  " 

The  complaint  alleged  as  a  ground  of  damage  that  the  re- 
spondent had  wholly  failed  to  comply  with  his  contract;  but 
upon  the  trial  the  only  evidence  adduced  by  appellant  was 
directed  to  two  points:  FiT%t^  That  the  mill  actually  erected 
had  a  capacity  of  less  than  two  hundred  barrels  daily; 
second^  that  the  warehouse  room  provided  was  insufficient. 
Appellant  himself  testified  that  he  was  not  a  milling  man 
and  knew  nothing  about  mills,  but  that  he  knew  that  the 
mill  erected  was  not  a  two  hundred  barrel  mill;  first,  from 
reading  the  contract  made  between  the  respondent  and  the 
Nordyke  &  Marmon  Company  for  the  erection  of  the  mill; 
and,  second,  because  the  employes  had  told  him  so.  Of 
course,  what  the  employes  told  him  was  incompetent,  and 
the  court  rightly  told  the  jury  to  disregard  it. 

The  contract  between  the  respondent  and  the  Nordyke 
&  Marmon  Company  contained  the  following  provision, 
upon  which  the  appellant  practically  based  his  whole  case: 

'  'Articles  of  agreement  entered  into  this  23d  day  of  April, 
1890,  by  and  between  Nordyke  &  Marmon  Company,  of 
Indianapolis,  Marion  county,  Indiana,  as  first  party,  and 
Waters  &  Morlock,  of  Brownsville,  Linn  county,  Oregon, 
as  second  party,  for  the  erection  of  a  steam  power  flouring 
mill,  to  have  an  easy  capacity  of  one  hundred  and  fiifty 
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barrels  of  flour  per  run  of  twenty-four  hours  ( uid  on  trial 
test  of  six  hours  to  make  two  hundred  barrels ;." 

This  contract  was  a  printed  form,  in  which  the  words 
*'easy  "  and  ''on  trial  test  of  six  hours  to  make  two  hun- 
dred barrels"  were  written  in  ink,  showing  a  qnaliiicadiia 
of  what  would  have  been  the  ordinary  printed  eoatnct 
without  interlineation. 

There  was  no  evidence  whatever  tending  to  explain  the 
language  of  the  subsidy  contract,  that  said  floonng  mill 
should  have  a  capacity  of  two  hundred  barrels  daily.  It 
seems  to  be  conceded,  however,  by  the  testimony  of  the 
appellant,  that  he  understood  it  to  mean  a  mill  which  shoold 
bo  able  to  produce  two  hundred  barrels  of  flour  in  twenty 
four  houi*s.  It  is  maintained  that  the  mention  of  one  bun- 
ili'ed  and  fifty  barrels  in  the  mill  contract  is  alone  sufficient 
to  sustain  plaintiff^s  contention  that  the  contract  with  him 
was  not  fulfilled,  but  that  contention  cannot  be  sustained. 

The  witness  Wilson,  a  man  who  had  never  worked  in  a 
mill  In^foi-e,  but  who  had  been  employed  in  this  mill  after 
it  w«s  started  in  ojwration,  for  a  period  of  twenty-one  days 
tostitiiHl  in  substance  that  upon  the  15th  of  October,  189»\ 
the  (lav  when  a  six  hour  test  was  made,  he  saw  someone 
who  was  in  the  employ  of  the  Nordyke  &  Marmon  Com- 
pany putting  into  the  ft^d  hopper  a  sack  of  flour  which 
had  Ikhui  pi'oviously  ground,  and  as  there  were  other  sacks 
of  tl()ur  near  b\\  the  argument  is  that  all  this  flour,  some 
forty  or  tifty  sacks,  was  dumped  in  with  the  wheat  and  re- 
irrounil,  thus  having  the  effect  of  making  the  mill  to  appear 
to  produce  moiv  flour  during  the  six  hours  than  it  actually 
(lid  produoo.  But  there  was  no  evidence  whatever  that 
nioiv  than  one  sack  of  such  flour  was  put  in  on  that  day, 
nor  does  the  ap))ellant  prcxiuce  any  competent  or  material 
evidence  whatever  to  show  what  the  result  of  the  test  was, 
or  that  the  mill  would  not  produce  at  the  rate  of  two  hun- 
dnnl  hansels.      From  the  other  side  of  the  case  there  was 
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uncontroverted  testimony  that  the  test  showed  a  rate  of 
upwards  of  two  hundred  and  forty  barrels  for  twenty-four 
hours. 

Wilson  also  testified  that  at  a  later  day  the  mill  foreman 
told  him  at  noon  to  clear  the  flour  hopper  and  observe  how 
much  flour  was  produced  from  twelve  o'clock  until  six. 
He  says  he  did  so,  and  took  out  about  forty-three  barrels 
as  the  result  of  six  hours  run;  but  he  says  that  he  did  not 
know  whether  the  mill  was  then  running  at  its  full  capacity 
or  not,  and  it  is  not  shown  whether  the  management  of  the 
mill  was  such  as  would  be  reasonably  necessary  to  make 
any  satisfactory  test. 

Xo  attempt  was  made  by  appellant  to  produce  the  evi- 
dence of  any  person  who  had  actually  witnessed  or  noted  the 
facts  connected  with  any  test  of  the  capacity  of  the  mill, 
or  any  person  skilled  in  mill  matters. 

Concerning  the  warehouse,  the  only  evidence  produced 
was  that  of  appellant,  who  said  that  the  warehouse  seemed 
to  him  small,  and  he  knew  that  the  company  had  another 
warehouse  in  Seattle  where  they  stored  flour. 

One  of  the  eleoients  of  the  case  as  presented  to  the  jury 
was  wholly  without  the  issues  made,  viz. :  That  the  mill 
was  not  operated  after  it  was  completed.  The  subsidy 
contract  called  for  its  operation,  but  whether  from  its  in- 
definiteness  that  clause  would  be  enforcible  or  not  we  shall 
not  attempt  to  determine.  The  fact  is  that  it  was  in  the 
original  contract.  Appellant  says  that  at  the  time  he  paid 
his  money  respondent  informed  him,  or  promised  him,  that 
it  would  operate  the  mill;  but  unless  it  could  be  shown 
that  that  promise  was  made  fraudulently  and  with  no  pres- 
ent intention  of  operating  it,  it  could  not  enter  into  such  a 
case  as  the  one  at  bar.  Appellant  has  his  subsidy  contract, 
in  which  the  clause  providing  for  operation  exists.  If  it 
has  not  been  operated,  and  he  has  been  damaged  thereby, 
he  can  maintain  his  action  upon  the  contract  for  his  injury, 
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but  it  constitutes  no  element  of  litigation  in  a  suit  brought 
for  damages  for  false  representations. 

When  the  plaintiff^s  case  was  concluded  there  was  really 
nothing  to  be  submitted  to  the  jury,  and  the  motion  for 
non-suit  ought  to  have  been  granted.  For  these  reasons  it 
is  unnecessary  that  we  review  the  instructions  complained 
of,  and  the  judgment  will  be  affirmed. 

Dunbar,  C.  J. ,  and  Hoyt,  Scott  and  Anders,  JJ.  ,  con- 
cur. 


[No.  602.    Decided  January  2>,  1898.] 

Anna  Sophia  Brygger,  Executrix^  and  Ole  Schillestad, 
Executor^  Appellants^  v.  John  Schweitzer  and  Mancy 
A.  Schweitzer,  Respondents, 

PUBLIC  lands  — UNIVERSITY  GRANT  —  SELECTION  OF  ENTERED 
LANDS  — EFFECT  OF  CANCELLATION  OF  ENTRY  —  WHEN  OCCU- 
PANT ENTITLED  TO  VALUE  OF  IMPROVEMENT. 

The  sale  by  the  Territory  of  Washington  of  lands  granted  for 
university  purposes  under  the  acts  of  congress  of  July  17,  1854.  and 
March  14,  1864,  the  selection  having  been  approved  by  the  secre- 
tary of  the  interior,  confers  upon  tl^  purchaser  and  his  grantees  a 
title  superior  to  that  obtained  by  a  subsequent  patentee  from  the 
government  of  the  same  lands. 

Although  the  Territory  of  Washington  may,  under  the  act  of 
congress  of  July  17, 1854,  have  selected  certain  lands  upon  which 
there  was  a  homestead  entry  as  a  part  of  its  university  grant,  yet 
such  selection  will  become  e£fectual  as  a  grant  where  it  has  been 
maintained  and  acted  upon  by  the  territory  and  its  grantees  con- 
tinuously until  the  cancellation  of  such  homestead  entry. 

One  who  files  a  homestead  entry  upon  lands  subsequent  to  their 
selection  by  the  territory  for  university  purposes,  under  congres- 
sional grant,  does  not  become  a  bona  fide  occupant  under  color  of 
title  entitling  him  to  the  value  of  his  improvements  made  upon  the 
land,  although  such  homestead  entry  may,  through  error  of  the 
commissioner  of  the  land  office,  have  been  recognized  as  a  valid 
one  by  the  issuance  of  a  patent. 
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Appeal  from  Superior  Courts  King  County, 

Jenner^  Legg  cfe  Williams^  Jacobs  d;  Jacobs^  and  W.  Lair 
Hilly  for  appellants. 

Thompson^  Edsen  tfe  Humphries^  for  respondents. 

The  opinion  of  the  court  was  delivered  by 

HoYT,  J.j — Appellants  brought  this  action  to  have  the 
defendants  declared  to  hold  the  title  to  certain  property  de- 
scribed in  the  complaint  as  their  trustees,  and  to  have  the 
title  decreed  to  and  quieted  in  them.  The  court  below, 
after  hearing,  dismissed  the  action,  and  plaintiffs  have  ap- 
pealed. 

The  respondents'  first  contention  is,  that  the  complaint 
is  insufficient  to  support  the  case  made  by  the  proofs,  if 
one  is  made.  It  is  no  doubt  true  that  the  complaint  is  not 
as  full  in  some  respects  as  it  should  have  been,  but,  after  a 
somewhat  careful  examination  of  all  the  pleadings  and  of 
the  proofs,  we  are  satisfied  that  the  respondents  were  not 
misled  to  their  prejudice  in  the  presentation  of  their  case, 
or  in  meeting  that  of  the  plaintiffs,  by  any  errors  or  omis- 
sions in  the  c6mplaint;  and,  such  being  the  fact,  and  this 
being  a  suit  in  equity,  we  shall  disregard  any  technical  er- 
rors in  the  pleadings,  and  proceed  to  determine  the  rights 
of  the  parties  upon  the  proofs. 

Plaintiffs  claim  under  a  university  selection,  made  by  the 
Territory  of  Washington  under  the  act  of  July  17,  1854, 
and  by  virtue  of  the  provisions  of  the  act  of  March  14, 
18(54;  and  the  first  question  to  be  determined  is  as  to 
whether  or  not  they  have  any  stfmding  in  court  by  virtue 
of  such  selection.  If  they  have  not,  of  course  they  must 
fail  in  their  action,  however  erroneous  may  have  been  the 
action  of  the  land  department  in  issuing  the  patent  to  the 
respondents.  A  stranger  could  not  interfere  to  protect 
the  rights  of  the  United  States  or  any  other  person.     Do 
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the  facts  shown  by  the  proofs  establish  sl  prima /ii/^ie  cltAm 
upon  the  part  of  the  plaintiffs,  independent  of  any  que^ 
tions  growing  out  of  the  claim  of  the  respondents^  As  to 
this  question,  it  is  not  necessary  for  us  to  say  more  than 
that  it  seems  to  have  been  decided  in  favor  of  the  rights  of 
the  plaintiffs  by  this  court  in  the  case  of  Keane  i\  Brygger, 
3  Wash.  338  ( 28  Pac.  Rep.  653 ).  From  what  was  said  in 
that  case,  and  from  the  action  of  the  general  land  office  in 
regard  to  the  rights  of  a  person  holding  under  a  university 
selection  in  all  respects  similar  to  this,  it  follows  that,  if  no 
rights  had  interfered  to  prevent  such  action,  the  title  of  the 
plaintiffs  would  have  been  affirmed  and  made  perfect  by 
the  action  of  the  secretary  of  the  interior  as  to  the  piece  of 
land  in  controversy  in  this  action,  as  it  was  to  that  in- 
volved in  the  case  above  cited.  But  for  the  intervention 
of  the  claim  of  the  respondents,  the  title  of  the  plaintiffs 
would  have  been  made  perfect  by  the  action  of  the  land 
department,  and  that  which  would  have  had  the  force  of  a 
patent  would  have  been  granted  to  them.  They  are,  there- 
fore, in  a  condition  to  assert  their  rights  as  aigainst  the 
United  States  if  the  title  was  still  vested  in  it;  and,  the 
title  having  passed  to  the  respondents,  they  are  in  a  situa- 
tion to  likewise  assert  their  right  as  against  them;  and  if, 
from  all  the  facts  in  the  case,  it  appears  that  their  rights 
are  superior  to  those  of  the  respondents,  so  that,  but  for 
mistake  or  inadvertence  on  the  part  of  the  land  depart- 
ment, the  title  would  have  passed  to  them,  instead  of  to  the 
respondents,  it  will  be  the  duty  of  the  court  to  give  them 
the  benefit  of  such  title  as  they  would  have  obtained  from 
the  United  States  but  for  its  error  in  wrongfully  passing 
the  title  to  the  respondents. 

The  first  question  above  suggested  having  been  deter- 
mined in  favor  of  the  plaintiffs,  we  must  enter  upon  an  ex- 
amination of  the  rights  of  the  respondents,  and  see  whether 
or  not  they  are  superior  to  those  of  the  appellants.     Re- 
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spondents  claim  by  virtue  of  a  homestead  entry  made  in 
1879,  and  if  at  that  time,  under  all  the  facts  shown  in  the 
record,  the  land  was  a  part  of  the  public  domain,  unoccu- 
pied and  unappropriated,  the  respondents'  rights,  founded 
upon  such  homestead  entry,  would,  in  the  regular  course 
of  business,  have  rightfully  culminated  in  the  passage  of 
the  legal  title  to  them.  The  important  question,  there- 
fore, is  as  to  whether  or  not  the  land  in  question  was  cov- 
ered by  the  university  selection  at  the  date  of  the  said 
homestead  entry.  It  is  objected  upon  the  part  of  the  re- 
spondents that  much  of  the  proof  introduced  by  the  appel- 
lants to  establish  the  regularity  of  the  university  selection 
was  of  a  date  subsequent  to  the  issuance  of  the  patent,  and 
that  as,  by  the  issuance  of  said  patent,  the  jurisdiction  of 
the  land  department  ov^r  said  land  was  terminated,  such 
proofs  were  incompetent  and  could  in  no  manner  affect  the 
rights  of  the  respondents  under  said  patent.  This  would 
doubtless  be  true  if  the  patent  had  issued  regularly,  and 
not  in  fraud  of  the  rights  of  the  plaintiffs,  or  those  under 
whom  they  hold.  But  such  was  not  the  case.  Prior  to 
the  issue  of  said  patent,  a  contest  had  been  waged  in  the 
land  office  on  behalf  of  the  university  selection,  and  the 
entry  of  the  respondents  at  one  time  held  for  cancellation. 
It  was  afterwards,  by  the  action  of  the  commissioner  of  the 
general  land  office,  reinstated  and  the  iiniversity  selection 
held  for  cancellation.  From  the  action  of  the  commissioner 
in  thus  holding  the  university  selection  for  cancellation,  an 
appeal  to  the  secretary  of  the  interior  was  duly  taken  and 
perfected,  and  under  a  uniform  course  of  practice  in  the 
department  of  the  interior  no  action  could  properly  be 
taken  in  regard  to  said  homestead  entry  until  such  appeal 
had  been  heard  and  decided.  Notwithstanding  such  prac- 
tice, by  some  inadvertence  on  the  part  of  the  commissioner 
of  the  general  land  office,  final  proof  was  authorized  to  be 
taken  as  to  the  homestead  entry  of  respondents,  and  upon 
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the  return  of  such  proofs  to  his  office  the  patent  was  issued. 
Under  these  circumstances  the  issue  of  the  patent  was 
clearly  irregular,  and  could  in  no  manner  affect  the  rights 
of  those  who  at  the  date  of  its  issue  were  duly  prosecuting 
such  appeal  from  such  decision  of  the  commissioner  of  the 
general  land  office.  The  only  effect  of  the  issuing  of  the 
patent  under  these  circumstances  was  to  transfer  the  legal 
title  to  the  respondents  and  make  it  necessary  for  those 
who  otherwise  would  have  been  entitled  to  have  their  ad- 
verse claims  adjudicated  in  the  land  office,  to  have  them 
tuljudicated  in  the  courts;  and  if  in  the  courts  they  are 
able  to  estiiblish  such  a  state  of  facts  a.s  would  have  en- 
titled them  to  the  patent,  if  not  already  issue<l,  at  the  hands 
of  the  United  States,  then  the  courts  must  see  that  they 
get  the  same  benefit  b}'^  decreeing  the  title  held  by  the  re- 
spondents to  be  so  held  for  the  use  and  benefit  of  such  ad- 
verse claimants. 

It  is  further  objected  upon  the  part  of  the  respondent* 
that  neither  the  plaintiffs  nor  any  one  else  made  any  objec- 
tion to  the  taking  of  such  final  proofs  on  the  part  of  the 
respondents.  But,  in  view  of  what  we  have  just  said,  the 
allowing  of  such  proofs  to  be  taken  pending  the  appeal  to 
the  secretary  of  the  interior  was  clearly  irregular,  and  for 
that  reason  no  one  could  lose  rights  which  they  already 
had  by  virtue  of  their  contest  in  the  land  department,  on 
account  of  a  failure  to  appear  and  contest  the  making  of 
such  final  proofs.  These  considerations  show  that,  in  our 
opinion,  the  contention  of  the  respondents  that  nothing 
that  was  done  in  the  land  department  after  the  issuance  of 
the  patent  could  be  of  any  avail  to  plaintiffs,  is  untenable. 
It  is  true  that  after  such  issuance  the  land  department 
could  not  intei'fere  with  the  title  to  the  land,  but,  if  such 
title  passed  from  the  government  pending  the  decision  of  a 
question  necessarily  involved  in  such  issuance,  such  land 
department  must  be  held  to  have  jurisdiction  to  continue 
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that  contest  to  a  proper  determination,  and  its  findings  of 
fact  in  relation  thereto  will  be  as  binding  upon  the  courts, 
in  determining  as  to  whether  or  not  an  equitable  as  well  as 
a  legal  title  passed  by  said  patent,  as  though  they  had  been 
found  before  the  same  was  issued.  However,  as  we  look 
at  the  proofs,  it  sufficiently  appears  that  the  land  depart- 
ment was  in  full  possession  of  the  facts,  which  in  the  Jen- 
sen case  were  determined  by  it  to  l)e  sufficient  to  show  that 
the  land  had  been  regularly  withdrawn  from  settlement 
from  the  date  of  its  selection  in  1864,  before  the  date  of 
the  issuance  of  said  patent;  and,  as  the  facts  in  that  case 
and  this  one  were  exactly  the  same,  it  follows  that  at  the 
time  such  patent  was  issued  such  facts  were  before  the  land 
department  as,  under  its  view  of  the  law,  as  shown  in  the 
said  Jensen  case,  would  have  prevented  the  issuance  of 
such  patent,  and  would  have  com[)elled  the  cancellation  of 
the  homestead  entry  of  the  respondents,  and  the  certifica- 
tion of  the  land  under  the  provisions  of  said  act  of  March 
14,  1864.  It  is  true,  perhaps,  that  all  of  these  facts  did 
not  reach  the  land  department  in, the  ordinary  and  regular 
course  of  the  c<mtest  between  those  holding  under  the  uni- 
versity selection  and  the  homestead  entry,  but  they  were 
all  before  the  land  department  in  some  way,  and  its  atten- 
tion called  to  the  same,  before  the  issuance  of  said  patent; 
and,  in  view  of  the  practice  of  said  department  to  relieve 
parties  against  inadvertence  in  not  making  a  full  showing 
in  the  original  contest  when  the  facts  are  shown  even  upon 
appeal,  it  must  be  presumed  that,  if  facts  in  any  shape  were 
before  the  secretary  of  the  interior  prior  to  the  issuance  of 
the  patent,  which  satisfied  him  that  under  the  law  the  uni- 
versity selection  was  good,  and  that  those  holding  under  it 
should  be  protected,  he  would  see  that  such  protection  was 
given,  either  by  allowing  the  additional  facts  to  ]>e  made  a 
part  of  the  record  in  the  case  before  him,  or  by  ordering  a 
re-hearing  before  the  conmiissioner  or  the  register  and  re- 
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ceiver  of  the  local  land  oflSce,  as  to  him  might  seem  proper. 
As  to  whether  or  not  the  secretary  of  the  interior  correctly 
interpreted  the  law  in  the  Jensen  case  is  not  now  an  open 
question  here,  on  account  of  the  above  cited  decision  of 
this  court.  In  our  opinion,  under  the  circumstances  under 
which  this  patent  issued,  the  fact  that  it  has  so  issued  can- 
not at  all  control  the  limits  of  the  inquiry  in  this  case. 
The  only  effect  which  it  can  have  is  to  compel  us  to  make 
the  inquiry  and  determine  the  law  upon  the  facts,  and  en- 
force our  conclusions  as  to  the  title  as  against  the  respond- 
ents by  appropriate  decree,  instead  of  the  land  department 
being  called  upon  to  make  such  investigation,  and  by  its 
patent  place  the  title  where,  under  the  facts  and  the  law, 
it  belongs.  Thus  far  we  have  discussed  the  case  upon  the 
theory  that  the  fact  that  Lemuel  J.  Holgate  relinquished 
his  homestead  entry  before  the  date  of  the  university  selec- 
tion was  essential  to  the  upholding  of  said  selection,  and 
we  have  simply  followed  the  ruling  of  the  secretary  of  the 
interior  in  the  Jensen  case,  and  assumed  that  a  like  ruling 
would  have  been  had  ii^  this,  as  the  facts  are  exactly  the 
same,  if  the  land  office  had  not  been  deprived  of  jurisdic- 
tion by  the  inadvertent  issue  of  the  patent. 

This  is  sufficient  to  decide  the  case,  but  another  very  im- 
portant question  is  presented  by  the  record.  It  is  con- 
ceded that  the  homestead  entry  of  Lemuel  J.  Holgate  was 
duly  canceled  in  1871.  The  university  selection  was  made 
in  1864.  No  adverse  interest  in  the  land  was  asserted  by 
any  one  until  1879.  Thus,  even  if  we  assume  that  the  re- 
linquishment by  said  Holgate  in  1864  was  oot  in  this  case, 
or  was  not  effectual,  the  fact  would  still  exist  that  from 
1871  until  1879  this  land  was  vacant  public  land,  except 
as  affected  by  said  university  selection.  Such  being  the 
case  under  the  proof  shown  by  this  record,  we  think  the 
selection,  even  though  ineffectual  before,  became  fully  ef- 
fectual upon  the  cancellation  of  the  said  homestead  entry 
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in  1871.  It  is  true  that,  as  a  general  rule,  grants  which 
are  not  effectual  by  reason  of  some  adverse  claim  to  the 
land  at  the  date  thereof  will  not  become  effectual  upon  the 
termination  of  such  adverse  claim.  Respondents  have 
cited  a  large  number  of  cases  to  sustain  this  doctrine.  We ' 
have  given  them  a  somewhat  careful  examination.  But, 
in  our  opinion,  they  do  not  affect  the  question  at  bar. 
They  simply  go  to  the  question  of  the  effect  of  a  present 
grant,  which  by  its  terms  does  not  take  effect  upon  certain 
lands.  In  such  a  case  the  courts  have  universally  held 
that,  if  it  did  not  thus  take  effect,  it  would  never  take  ef- 
fect. The  most  of  these  decisions  have  been  in  reference 
to  land  grants  to  railroads,  or  to  states  for  railroad  pur- 
poses, but  the  grants  which  have  been  construed  by  the 
courts  in  these  cases  were  special  grants  of  land  within  cer- 
tain limits  to  which  no  adverse  claim  existed.  And  it  is 
clear  that  such  a  grant  must  take  effect  at  once  on  all  that 
it  can  ever  cover.  Such  are  the  very  words  of  the  grant. 
Lands  within  certain  definite  bounds  are  granted,  but  it  is 
provided  that  as  to  any  of  the  lands  thus  described,  to 
which  adverse  interests  obtain,  the  grant  shall  not  take  ef- 
fect; and  the  decisions  cited  by  respondents  only  give  ef- 
fect to  the  language  of  the  grant.  But  in  the  case  of 
selections  like  the  one  under  consideration,  an  entirely  dif- 
ferent question  is  presented.  Here  there  is  no  grant  of 
any  definite  description  of  land.  Full  authority  is  given 
to  the  territory  to  determine  as  to  what  lands  are  to  be 
covered  by  the  grant.  The  only  limitation  upon  such  au- 
thority is  that  in  its  exercise  the  rights  of  adverse  claim- 
ants shall  not  be  interfered  with.  If,  at  the  time  a  selection 
is  made,  there  is  an  adverse  claim  to  the  land,  the  selection 
must  yield  to  it;  but  it  may  well  be  held  that  the  selection 
is  effectual  for  all  purposes  excepting  as  against  the  one 
having  the  adverse  claim,  and  upon  its  termination  the  se- 
lection have  force  as  against  the  government.     An  appli- 
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cation  of  the  universal  rules  of  construction  as  to  questioDS 
of  this  kind  will  compel  us  to  hold  that  such  was  the  effect 
of  the  selection  of  the  land  in  question.  But,  even  if  such 
is  not  the  law,  the  facts  of  this  case  bring  it  in  principle 
within  the  decision  of  the  supreme  court  of  the  United 
States  in  Ihirand  v.  Martin,  120  U.  S.  366  (7  Sup.  Ct.  Rep. 
587),  for,  in  our  opinibn,  the  action  of  the  authorities  of  the 
territory  in  maintaining  this  selection  by  themselves  or  by 
their  grantees  should  be  treated  as  a  new  selection  each 
day  that  it  is  so  continued.  It  would  follow  that  upon  the 
cancellation  of  the  Holgate  entry  in  1871,  the  selection  be- 
came effectual. 

In  the  case  above  cited  it  is  held  that  an  assertion  of 
rights  under  a  selection  at  a  time  when  the  land  was  sub- 
ject to  such  selection  will  have  force,  even  although  at  the 
time  the  original  selection  was  made  there  were  existing  ad- 
verse claims  to  the  land,  which  made  it  incapable  of  selec- 
tion; and  under  the  facts  shown  in  this  record  we  think  that 
it  must  be  held  that  the  teiTitory  was  asserting  its  rights 
under  said  selection,  and  seeking  to  have  it  certified  under 
the  act  above  cited  at  all  times  from  the  date  of  such  selec- 
tion up  to  the  time  that  the  land  department  of  the  United 
States  lost  jurisdiction  of  the  land.  It  is  perhaps  true  that 
the  territory  was  not  actively  importuning  the  land  depart- 
ment all  or  any  of  the  time,  but  it  had  sold  the  land,  and. 
under  the  provisions  of  the  act  of  congress  alK)ve  cited,  a 
hona  fide  grantee  became  the  owner  thei'eof  as  against  every- 
body, even  the  United  States.  The  only  thing  necessary 
for  him  to  do  to  make  his  title  perfect  was,  to  est^iblish  the 
fact  that  he  was  a  purchaser  of  the  territory  in  good  faith. 
If  he  was  such  purchaser,  then  his  equitable  title  to  the  land 
was  perfect,  and  the  certification  by  the  secretary  of  the 
interior  upon  proof  of  such  facts  was  only  necessary  to  pass 
to  him  the  legal  title.  Under  these  circumstances,  when- 
ever the  grantee  of  the  territory  asserted  any  right  to  the 
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lantl,  he  must  be  held  to  have  so  asserted  it  by  virtue  of 
such  selection,  and  to  have  in  etfect,  on  each  and  every  day 
during  which  he  claimed  any  rights  to  the  land  under  his 
purchase  from  the  territory,  asked  in  the  name  of  the  terri- 
tory that  his  title  under  such  selection  be  recognized  and 
perfected.  If  such  be  the  effect  of  the  acts  of  the  grantee 
of  the  territory,  enough  appears  in  the  record  to  show  that 
the  selection  was  many  times  made  effectual,  under  the 
ruling  of  the  supreme  court  above  cited,  by  the  acts  of  the 
plaintiffs,  or  those  under  whom  they  claim.  In  our  opin- 
ion, the  land  department  committed  an  error  of  law  in 
holding  the  university  selection  for  cancellation,  and  rein- 
stating the  homestead  entry  of  the  respondents.  It  fol- 
lows that,  in  our  opinion,  the  selection  was  effectual  from 
its  date,  and  that,  if  it  was  not,  it  became  effectual  upon 
the  cancellation  of  the  Holgate  entry  in  1871,  eight  years 
before  there  was  any  attempt  to  enter  the  lands  by  the 
respondents.  Hence  the  rights  of  the  respondents  are 
inferior  to  the  rights  of  the  appellants,  and  the  decision  of 
the  lower  court  holding  otherwise  was  erroneous,  and  must 
be  reversed. 

There  is  still  left  the  question  as  to  what  equity  demands 
in  the  disposition  of  the  case.  In  our  opinion,  the  rights  of 
all  will  be  best  subserved  by  a  reversal  of  the  decree  dis- 
missing  the  bill,  and  a  remittance  of  the  cause  to  the  court 
below,  with  instructions  to  take  proofs — Firsts  As  to  what 
the  land  would  now  be  worth  if  no  improvements  had  been 
made  thereon  by  the  respondents;  second^  as  to  the  cash 
value  of  all  the  improvements  made  by  the  respondents; 
and,  thirds  as  to  the  reasonable  value  of  the  use  and  occupa- 
tion of  the  land  by  the  respondents.  That  upon  such  proofs 
the  court  shall  find  the  facts  in  relation  to  each  of  these  ques- 
tions, and  thereafter  decree  to  plaintiffs,  at  there  option,  a 
sum  equal  to  the  value  of  the  land  so  found,  and  make  such 
decree  a  lien  enforceable  against  the  land  by  sale  thereof, 
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or  decree  to  them  the  absolute  title  to  such  land  upon  the 
payment  by  them  of  the  value  of  the  improvements  made 
by  the  respondents,  less  the  value  of  the  use  and  occupation 
of  the  premises  by  them.  It  is  therefore  ordered  that  the 
judgment  and  decree  be  reversed,  and  the  cause  remanded 
with  instructions  to  proceed  in  accordance  with  this  opin- 
ion. 

Dunbar,  C.  J.,  and  Scott,  Anders,  and  Stiles,  JJ., 
concur. 

ON    PETITION    FOR   RE-HEARING. 

HoYT,  J. — In  due  time  after  the  decision  of  this  cause  a 
petition  for  re-hearing  was  filed  by  the  respondents.  More 
than  a  month  thereafter  they  filed  a  petition,  supported  by 
affidavits,  to  be  allowed  to  introduce  further  proofs  upon 
the  merits  of  the  controversy  covered  by  the  decision  of 
the  cause.  Such  petition  states  nothing  to  show  why  it 
was  not  filed  before  or  at  the  time  of  the  filing  of  the  peti- 
tion for  re-hearing.  Without  some  reason  being  given  for 
the  delay,  it  is  not  entitled  to  be  considei'ed.  If,  without 
any  explanation  of  the  reasons  for  such  a  course,  motions 
or  petitions  in  causes  before  this  or  any  other  court  are 
filed  out  of  their  proper  time,  it  will  tend  greatly  to  embar- 
rass the  administration  of  justice,  and  such  a  practice  can- 
not with  propriety  be  allowed.  Especially  is  this  true 
where  the  petition,  like  the  one  at  bar,  seeks  to  take  ad- 
vantage of  a  purely  legal  defense  which  does  not  very 
largely  appeal  to  the  conscience  of  a  court  of  equity.  The 
petition  to  be  allowed  to  introduce  further  proofs  must  be 
denied. 

The  petition  for  re-hearing  does  not  seriously  attack  the 
conclusions  of  this  court  in  deciding  the  cause,  so  far  as 
they  determine  that  the  appellants  were  in  equity  the  own- 
ers of  the  property.  The  principal  contention  in  such  pe- 
tition is  as  to  the  proper  rule  by  which  to  determine  the 
equities  of  the  parties  in  adjusting  the  rights  growing  out 
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of  the  improvernents  made  upon  the  land  by  the  respond- 
ents, and  of  their  liability  to  the  appellants  for  the  use  and 
occupation  thereof.     In  discussing  this  question,  the  peti- 
tion has  assumed  as  a  basis  for  argument  the  fact  that  the 
respondents  had  made  such  improvements  as  bona  fide  oc- 
cupants of  the  property  under  color  of  title.     Upon  this 
basis  it  presents  a  strong  case  in  favor  of  the  rule  thei^ein 
contended  for,  and  cites  a  large  array  of  authorities  in  sup- 
port of  such  rule.     And  if  we  could  agree  that  the  facts 
shown  by  the  I'ecord  warranted  the  assumption  of  such  a 
basis  for  argument,  we  should  doubtless  agree  with  the  re- 
spondents in  their  contention  that  the  rule  heretofore  an- 
nounced by  this  court  was  not  according  to  the  principles 
of  equity.     But,  as  we  understand  the  law,  the  basis  upon 
which  the  argument  is  predicated  can  only  exist  where  one 
occupies  the  land  of  another  under  color  of  title  in  good 
faith  without  any  knowledge  whatever  of  the  claim  of  the 
real  owner.     The  facts  of  this  case  fail  entirely  to  put  the 
respondents  in  any  such  position.     Not  only  is  it  not  made 
to  appear  that  they  are  such  occupants,  but  on  the  contrary 
it  affirmatively  appears  with  reasonable  certainty  that  they 
in  no  sense  occupy  such  a  relation  to  the  land,  and  to  the 
title  of  appellants.     From  all  the  circumstances  surround- 
ing the  case,  we  are  satisfied  that  at  the  time  respondents 
entered  upon  the  land  it  was  in  the  possession  of  appel- 
lants, or  those  under  whom  they  hold;  that  it  was  well 
known  by  all  that  such  possession  was  founded  upon  an 
entry,  or  attempted  entry,  of  the  land  by  agents  of  the  ter- 
ritory for  university  purposes.     And  it  was  only  upon  the 
assumption  that  such  attempted   selection  for  university 
purposes  had  been  for  some  technical  reason  ineflfectual, 
that  they  expected  to  maintain  their  entry  thereof  as  a 
homestead.     In  other  words,  the  respondents,  at  the  time 
they  made  entry  of  the  land,  knew  all  about  the  claim  of 
the  appellants,  or  those  under  whom  they  hold,  and  knew 
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that  any  right  which  they  might  assert,  or  possession  which 
they  might  maintain  as  to  the  premises,  was  in  direct  op- 
position to  the  claim  of  appellants.  They  farther  knew 
that  appellants,  or  those  under  whom  they  hold,  were  act- 
ively asserting  an  adverse  claim  to  the  land.  Not  only 
was  this  state  of  facts  existing  when  the  entry  was  made, 
but  the  same  has  continued  until  this  time.  At  all  times 
since  said  entry  the  appellants,  or  those  under  whom  they 
hold,  have  been  actively  asserting  a  claim  to  the  premises 
adverse  to  that  of  respondents,  which  claim  has  by  the  ad- 
judication of  this  court  now  been  held  to  have  been  at  all 
times  well  founded. 

Under  these  circumstances,  the  improvements  made  by 
the  occupant  cannot  be  said  to  have  been  made  in  good 
faith,  and  without  knowledge  of  the  adverse  claim,  and  the 
rule  contended  for  by  the  respondents  cannot  be  invoked 
in  the  adjustment  of  the  equities  of  the  parties.  In  fact  it 
is  very  doubtful  whether  or  not  under  a  strict  construction 
of  the  rights  of  the  respondents  they  would  be  entitled  to 
any  relief  at  all  on  account  of  the  improvements  made  by 
them  upon  the  premises.  But  in  view  of  the  hardship  of 
the  case  if  they  were  allowed  nothing  for  such  improve- 
ments, we  made  the  direction  which  we  did  in  deciding  the 
case,  and  we  feel  now  as  we  did  then,  that  it  was  as  favor- 
able to  the  respondents  as  the  facts  would  warrant. 

The  petition  for  re-hearing  must  be  denied. 

Dunbar,  C.  J.,  and  Stiles,  Anders  and  Scott,  JJ., 
concur. 
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Agnes  Reichenbach,  Respondents  v.  W.  A.  Lewis  et  dl,^      go  407 

Appellants.  "^  "^ 

APPEAL— NEW  NOTICE  PENDING  APPEAL. 

A  second  notice  of  appeal  cannot  be  filed  by  an  appellant  pend- 
ing the  consideration  of  a  motion  to  dismiss  his  first  appeal. 

Appeal  from  Superior  Courts  Spokane  County. 

FeigTum^  WelU  <&  Herman^  for  appellants. 
F.  T.  Posts  foi"  respondents. 

The  opinion  of  the  court  was  delivered  by 

Stiles,  J. — Appellants  served  a  notice  of  appeal  Feb- 
ruary 16,  1892,  and  within  the  time  required  by  law  filed 
said  notice  and  a  proper  bond.  Thereafter,  and  on  August 
2,  1892,  respondent  served  upon  appellants'  attorneys  a 
motion  to  dismiss  said  appeal  upon  the  ground  that  no 
transcript  had  been  prepared  and  filed  with  the  clerk  of 
this  court,  and  that  the  time  for  such  filing  had  expired. 
Said  motion  to  dismiss  was  heard  October  14,  1892,  and 
the  appeal  dismissed.  It  appears  that  immediately  after 
the  service  of  the  motion  to  dismiss,  appellants  served  an- 
other notice  of  appeal  and  a  bond.  The  appeal  based  on 
this  second  notice  is  now  moved  against,  and  it  must  also 
be  dismissed. 

Pending  a  motion  to  dismiss  a  perfected  appeal,  the 
cause  was  in  this  court,  and  no  new  notice  of  appeal  filed 
in  the  superior  court  during  such  pendency  would  have  any 
effect. 

Appeal  dismissed. 

DuNBAB,  C.  J.,  and  Hott,  Scott  and  Anders,  JJ.,  con- 
cur. 

37 — 5  WASH. 
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ON    PETITION    FOR   RE-HEARING. 

Stiles,  J. — The  judgment  in  this  case  was  entered  Feb- 
ruary 9,  1892,  and  on  the  16th  day  of  the  same  month  the 
notice  of  appeal  was  given.  No  transcript  was  filed  in  this 
court  within  sixty  days  thereafter,  and  on  the  15th  day  of 
October,  1892,  upon  motion  of  the  respondent,  the  appeal 
was  dismissed. 

At  that  time  it  appeared  that  the  record  in  the  case  was 
on  file  in  connection  with  a  second  notice  of  appeal  which 
had  been  given  August  8th.  After  the  notice,  a  motion  to 
dismiss  had  been  given.  No  excuse  whatever  was  fur- 
nished upon  the  hearing  of  the  motion  for  the  delay  in  fil- 
ing the  transcript.  The  second  appeal  coming  on  to  be 
heard  has  been  dismissed  because  the  notice  of  appeal  was 
given  at  the  time  that  the  first  notice  was  in  force,  and  be- 
cause there  was  on  the  8th  of  August  no  matter  pending  in 
the  superior  court  to  which  a  notice  of  appeal  could  be  ad- 
dressed. Appellants  now  ask  that,  under  what  they  con- 
ceive to  be  the  rule  laid  down  in  Hill  v.  Flnnegan^  54  Cal. 
311,  the  record  and  the  first  notice  of  appeal  be  taken  to- 
gether and  that  the  cause  be  heard. 

The  right  to  appeal  under  our  constitution  is  perhaps 
one  which  could  not  be  taken  away  even  by  the  legislature, 
but  the  method  of  appealing  and  the  time  within  which  the 
appeal  may  be  taken  is  certainly  subject  to  statutory  regu- 
lation. Each  state  has  its  own  laws  upon  that  subject,  and 
the  constitution  of  the  United  States  has  no  bearing  upon 
or  authority  over  it.  Therefore,  while  the  statutes  and 
rules  of  the  supreme  court  of  California  may  constitute 
precedents,  they  are  of  no  binding  force  anywhere  outside 
of  that  state.  So  far  as  the  dismissal  of  the  first  appeal 
was  concerned,  our  statute  (Code  Proc,  §  1419)  is  the  only 
guide  which  this  court  has. 

An  appellant  has  six  months  in  which  to  appeal,  and 
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after  the  notice  of  appeal  is  given  he  has  sixty  days  within 
which  to  file  the  transcript  in  this  court,  and  he  has  such 
farther  time  as  may  be  necessary  if  the  cause  for  not  filing 
it  is  found  in  any  failure  of  the  clerk  of  the  superior  court, 
or  any  other  circumstance  over  which  the  appellant  has  no 
control.  There  was  no  showing  of  any  of  these  matters 
sufficient  to  extend  the  time  upon  the  motion  to  dismiss  the 
first  appeal,  and  it  was  not  taking  advantage  of  any  tech- 
nicality on  the  part  of  the  respondent  to  move  to  dismiss, 
nor  was  it  due  to  any  failure  of  this  court  to  regard  any 
section  of  the  statute  providing  for  liberal  construction,  or 

• 

for  hearing  causes  upon  their  merits,  that  the  order  for  dis- 
missal was  made.  Both  the  motion  and  the  order  were 
based  entirely  upon  the  negligence  of  the  appellants  in  fail- 
ing to  take  the  requisite  steps  within  the  reasonable  time 
provided  by  law. 

As  to  the  second  dismissal,  it  seems  to  us  that  the  fact 
that  a  valid  appeal  had  been  taken  and  was  pending  should 
be  sufficient  without  any  argument  to  shpw  that  no  such 
proceedings  ought  to  be  recognized.  During  all  the  time 
that  the  first  notice  was  undisposed  of,  the  respondent  was 
held  back  from  taking  any  action  toward  the  recovery  of 
her  judgment.  The  May  session  of  this  court  passed  and 
there  was  no  record  here  ready  for  the  hearing.  The  Oc- 
tober session  approached  and  the  time  for  settmg  causes 
arrived  and  the  record  for  the  second  appeal  was  only  filed 
on  the  26th  day  of  September.  No  briefs  wore  filed,  and 
the  cause  could  not  be  heard  at  that  session;  and  thus, 
owing  to  the  failure  of  the  appellants,  eleven  months 
elapsed  before  it  could  be  set  down  for  trial  in  its  order. 
Under  these  circumstances,  the  appellants  are  not  entitled 
to  appeal  to  any  equitable  features  of  the  statute,  and  they 
certainly  do  not  come  within  any  portion  of  its  letter. 

However,  for  the  reason  that  the  appellants  are  so  strong 
in  their  insistence  that  they  should  be  beard  and  that  great 
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injustice  has  been  done  them  by  the  refusal  of  the  superior 
court  to  open  the  judgment  and  let  them  in  to  defend,  after 
their  default  had  been  entered,  we  have  taken  the  paioB  to 
look  into  the  record  and  to  consider  the  brief  of  appellants 
on  the  two  points  urged  by  them,  and  do  not  find  either  of 
them  well  taken. 
Petition  denied. 

HoYT,  Scott  and  Anders,  JJ.,  concur. 

Dunbar,  C.  J.,  concurs  in  the  result. 


[No.  7aO.    Decided  January  24, 18I»3.] 

25  147  Adolphe  Jean,  Appellant^  v.  Fred.  Dee,  RestponderU. 

PUBLIC  LANDS  —  HOMESTEADS  —  LIABILITY  FOR  ANTECEDENT  DEBTS 

—  VOID  JUDICIAL  SALE  —  EJECTMENT. 

Lands  acquired  under  the  homestead  laws  of  the  United  States 
are  not  subject  to  attachment  or  execution  for  the  patentee's  debts 
contracted  prior  to  the  acquirement  of  title,  irrespective  of  the  con- 
tinued occupancy  of  the  granted  land  by  the  patentee. 

Where  lands  acquired  under  the  United  States  homestead  laws 
have  been  sold  under  execution  upon  a  judgment  for  a  debt  of  the 
patentee  antedating  his  patent,  and  the  purchaser  and  his  succes- 
sors have  gone  into  possession  under  the  sheriff's  deed,  ejectment 
may  be  maintained  by  the  gi'antee  of  the  patentee,  although  the 
patentee  was  not  occupying  said  land  as  a  homestead  at  the  time  of 
its  sale  upon  execution. 

Appeal  from  Superior  Courts  Klichitiit  County. 

Preaby  <&  Spalding^  for  appellant: 

The  lands  acquired  by  the  homestead  settler  are  held  by 
him  free  from  all  antecedent  debts.  Seymour  v.  Sanders,  3 
Dill.  437;  Millar  v.  Little,  47  Cal.  348;  JVycum  v.  McAl- 
lister, 33  Iowa,  374;  Faull  v.  Cooke,  19  Or.  466;  Baldwin 
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v,Boyd,  25  N.  W.  Rep.  680;  Smith  v.  Stede,  12  N.  W.  Rep. 
830;  Kansas  LwmJber  Co,  v,  Jones^  4  Pac.  Rep.  74.  The  ex- 
emption will  continue  in  favor  of  the  grantee.  Baldwin  v. 
Boyd,  25  N.  W.  Rep.  580. 

IL  Dustin^  and  John  A.  Brovm^  for  respondent: 

The  exemption  of  a  homestead  from  attachment  or  levy 
is  a  personal  privilege  which  the  law  gives  to  the  owner 
in  order  that  he  or  his  family  may  occupy  it;  not  that  if 
they  cease  to  occupy  it  he  may  place  it  beyond  the  reach 
of  his  creditors.  Homestead  exemptions  are  not  assign- 
able. Ourrier  v.  Sutherland^  54  N.  H.  475.  This  case  is 
one  which  deals  with  a  homestead  under  state  laws,  but  the 
same  principle  must  prevail  in  United  States  homesteads. 
In  support  of  this  proposition  we  cite:  Allen  v.  Cook^  26 
Barb.  374;  Smith  v.  Brackett^  36  Barb.  671;  Folsom  v. 
Carli,  6  Minn.  338. 

The  opinion  of  the  court  was  delivered  by 

HoYT,  J. — Plaintiff  brought  ejectment  to  secure  posses- 
sion of  certain  real  estate  described  in  his  complaint.  Issues 
were  made,  and  the  case  tried.  Findings  and  judgment 
in  favor  of  the  defendent.  From  such  judgment  plaintiff 
prosecutes  this  appeal. 

Upon  the  trial  plaintiff  showed  a  chain  of  title  from  the 
government  to  him.  To  meet  this,  defendant  put  in  evi- 
dence, against  the  objection  of  the  plaintiff,  the  judgment 
roll  in  a  case  wherein  D.  M.  Osborn  &  Co.  were  plaintiffs 
and  D.  H.  Kathan  and  D.  H.  Clark  were  defendants.  The 
defendant  D.  H.  Kathan  was  the  one  under  whom,  as 
patentee  of  the  government,  the  plaintiff  claimed  title. 
Such  judgment  roll  being  in  evidence,  the  defendant  intro- 
duced further  proof,  showing  that  the  land  in  question  had 
been  sold  by  virtue  of  an  execution  issued  thereon,  and 
that  he  held  the  same  as  grantee  of  the  purchaser  at  such 
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sale.  It  will  thus  be  seen  that  the  defendant's  rights  de- 
pend entirely  upon  the  question  as  to  whether  or  not  such 
judgment  was  a  valid  one  as  against  the  defendant  Kathan, 
and  the  further  question  as  to  the  sufficiency  of  the  pro- 
ceedings had  upon  the  execution  issued  thereunder  to  divest 
the  said  Kathan  of  his  title  to  the  property  in  question. 

It  is  alleged  on  the  part  of  the  plaintiff  that  such  judg- 
ment is  absolutely  void,  for  the  reason  that  upon  the  face 
of  the  record  it  appears  that  the  court  never  had  jurisdic- 
tion to  render  the  same.  It  is  clear  from  this  record  that 
there  was  no  such  service  of  the  summons  as,  independent 
of  the  proceedings  in  attachment  which  were  instituted  at 
the  time  suit  was  commenced,  would  confer  any  jurisdiction 
upon  the  court  to  render  judgment  against  either  of  the 
defendants  to  the  action.  This  is  practically  conceded  by 
the  respondent;  but  he  claims  that,  attachment  proceedings 
having  been  instituted  and  a  levy  thereunder  made  by  the 
sheriff,  the  publication  of  the  summons  was  sufficient  to 
give  the  court  jurisdiction.  It  follows  that  if,  for  any 
reason,  the  levy  under  the  attachment  proceedings  was  in- 
valid, the  court  never  obtained  jurisdiction  to  render  the 
judgment  relied  upon  by  the  respondent.  There  can  be  no 
valid  attachment,  unless  property  is  found,  liable  to  attach- 
ment, upon  which  the  same  can  be  made.  It  is,  therefore, 
necessary  for  us  to  decide  as  to  whether  or  not  the  land 
upon  which  the  attachment  levy  was  made  was  at  the  time 
liable  to  execution  by  virtue  of  a  judgment  rendered  upon 
the  claim  which  was  the  subject  matter  of  the  action. 

It  appears  from  the  face  of  the  proceedings  that  the  note 
upon  which  such  action  wa>s  brought  was  executed  in  1882. 
It  further  appears  from  the  record  before  us  that  the  land 
was  acquired  by  the  said  defendant  Kathan  by  virtue  of 
the  homestead  laws  of  the  United  States,  and  that  the  pat- 
ent thei'efor  did  not  issue  until  1884.  Such  being  the 
fact,  it  could  not  be  made  to  respond  to  the  judgment  ren- 
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dered  upon  such  claim.  It  is  provided  id  said  homestead 
law  that  '*no  lands  acquired  under  the  provisions  of  this 
chapter  shall  in  any  event  become  liable  to  the  satisfaction 
of  any  debt  contracted  prior  to  the  issue  of  the  patent  there- 
for." This  language  is  broad  and  comprehensive,  and 
admits  of  but  one  interpretation.  From  it  it  is  conclu- 
sively made  to  appear  that  the  grant  by  the  government 
to  the  homesteader  was  subject  to  the  ccmdition  that  the 
grant  thus  made  should  not  be  divested,  nor  in  any  man- 
ner affected,  by  any  proceedings  growing  out  of  a  claim 
which  antedated  the  issue  of  the  patent. 

Respondent  seeks  to  meet  this  objection  by  urging  that 
this  provision  in  the  homestead  law  was  intended  only  for 
the  protection  of  one  actually  occupying  the  land  as  a 
homestead,  and  that,  so  soon  as  he  ceased  thus  to  occupy 
it,  he  could  no  longer  avail  himself  of  such  provision.  Even 
if  this  were  so,  there  is  not  enough  in  this  record  to  show 
that  this  land  was  no  longer  occupied  by  the  entryman  as 
his  homestead.  The  only  thing  that  appears  in  the  record 
tending  in  that  direction  is  the  fact  that  at  the  time  the  at- 
tachment proceedings  were  instituted  he  was  absent  from 
the  state.  But  this  fact  alone  would  in  no  manner  raise 
the  presumption  that' this  piece  of  land  was  no  longer  oc- 
cupied by  him  as  a  home.  We  are,  however,  unable  to 
agree  with  the  contention  of  the  respondent  as  to  the  effect 
of  this  provision  of  the  homestead  law.  As  we  view  it,  it 
is  not  a  question  of  exemption  at  all.  There  is  no  obliga- 
tion upon  the  homesteader,  by  virtue  of  the  laws  of  the 
United  States,  to  occupy  the  same  as  such  after  the  date 
of  the  issue  of  the  patent.  Hence  the  provision  must  be 
construed  as  an  absolute  condition  annexed  to  the  grant, 
and  to  in  no  manner  depend  upon  the  fact  of  the  continued 
occupancy  of  the  granted  land  by  the  patentee.  It  fol- 
lows that  at  the  date  of  the  levy  of  the  attachment  the 
property  in  question  was  not  subject  to  such  levy,  and  such 
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proceeding,  having  found  no  reTti  to  attach  itself  to,  failed, 
and  could  in  no  manner  aid  subsequent  proceedings.  The 
judgment  offered  in  evidence  by  the  respondent  was  there- 
fore absolutely  void,  and  should  have  been  excluded.  But, 
even  if  such  judgment  were  valid,  it  appears  from  the  facts 
to  which  we  have  above  referred  that  the  land  in  question 
could  never  be  made  subject  thereto,  for  the  reason  that  the 
claim  upon  which  the  same  was  rendered  antedated  the  issu- 
ing of  the  patent.  It  follows  that  the  defendant  could  assert 
no  rights  founded  upon  a  sale  of  the  land  upon  an  execu- 
tion on  such  judgment. 

The  judgment  must  be  reversed  and  a  new  trial  had. 

Dunbar,  C.  J.,  and  Scott,  Anders  and  Stiles,  JJ.,  con- 
cur. 
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[  No.  780.    Decided  January  24, 1893.] 

C.  W.  Ihrig,  Appellant^  v.  John  Scott  et  al.^  Respondenta. 

BOND  OF  CONTRACTOR    ON    PUBLIC    WORK  —  OBLIGEE  —  EFFECT  OF 
MISTAKE — INSUFFICIENCY  OF  BOND — ACTION  BY  SUB-CONTBACTOB. 

Where  a  bond  executed  bv  a  contractor  for  the  erection  of  a 
school  house  by  mistake  names  the  board  of  school  directors  in- 
stead of  the  State  of  Washinfjrton  as  obligee,  such  defect  is  not  fatal, 
if  from  the  terms  of  the  bond  it  appears  that  its  object  was  to  secure 
laborers  and  material  men  as  provided  for  by  the  act  of  January 
81, 1888  (Laws  1887-8,  p.  15). 

Under  Code  Proc,  §800,  providing  that  *'no  bond  required  by 
law  .  .  .  shall  be  void  for  want  of  form  or  substance,  recital  or 
condition,"  a  bond  given  by  a  contractor  for  the  erection  of  a  school 
building  under  the  terms  of  the  act  of  January  31, 1888  (Laws  1887-8, 
p.  15),  providing  for  the  protection  of  those  furnishing  labor  and 
materials  to  such  contractor,  is  valid,  if  it  appears  therefrom  that  it 
was  executed  and  accepted  with  the  intention  on  the  part  of  all 
parties  to  provide  the  security  required  by  said  statute,  although 
the  bond  may  not  be  in  strict  statutory  form. 
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The  act  of  January  81, 1888  (Laws  1887-8,  p.  15),  provides  a  rem- 
edy for  those  furnishing  material  or  labor  by  virtue  of  a  sub- 
contract, as  well  as  for  those  who  furnish  the  same  in  any  other 
capacity. 

Appeal  from  Superior  Courts  Kittitas  Cowfity. 

Pmyn  <Sc  Ready ^  for  appellant. 
H.  J,  Snively^  for  respondents. 

The  opinion  of  the  court  was  delivered  by 

HoYT,  J. — One  John  Scott  entered  into  a  contract  with 
school  district  No.  3,  Kittitas  county,  for  the  erection  by 
him  of  a  school  house  for  said  district.  At  the  time  the 
contract  was  entered  into,  said  John  Scott  as  principal  and 
the  other  defendants  as  sureties,  made  and  delivered  to  the 
officers  of  said  school  district  a  bond,  of  which  the  follow- 
ing is  a  substantial  copy: 

*^Know  all  men  by  these  presents:  That  we,  John  Scott 

as  principal,  and sureties,  are  held  and  firmly  bound 

unto  William  R.  Abrams,  John  A.  Shoudy,  S.  W.  Barnes, 
P.  H.  W.  Koss  and  L.  R.  Grimes,  board  of  directors  of 
school  district  No.  three  (3),  of  the  county  of  Kittitas,  and 
State  of  Washington,  and  their  successors  in  office,  in  the 
penal  sum  of  forty  thousand  dollars  ($40,000)  good  and 
lawful  money  of  the  United  States,  for  the  payment  of  which 
well  and  truly  to  be  made  we  bind  ourselves,  our,  and  each 
of  our,  heirs,  executors  and  administrators,  jointly  and  sev- 
erally, firmly  by  these  presents. 

*' Sealed  with  our  seals  and  dated  this  1st  day  of  July, 
A.  D.  1890. 

''Whereas,  on  the  24th  day  of  June,  A.  D.  1890,  the 
board  of  directors  of  school  district  No.  three  ( 3 ),  of  Kitti- 
tas county.  State  of  Washington,  duly  awarded  the  above 
bounden  John  Scott,  principal,  a  certain  contract  to  furnish 
the  materials  and  labor  for  and  to  construct,  erect  and  com- 
plete a  certain  brick  school  building  on  block  No.  forty- 
two  (42),  Shoudy's  first  addition  to  the  city  of  EUensburgh, 
Washington,  for  the  sum  of  thirty-eight  thousand  six  hun- 
dred and  fifty  dollars  ($38, 650. 00),  good  and  lawful  money 
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of  the  United  States,  accordincr  to  the  plans  and  speeificar 
tions  prepared  by  W.  A.  Ritchie,  architect,  and  according 
.to  the  terms  and  conditions  to  that  certain  contract  entered 
into  on  the  30th  day  of  June,  A.  D.  1890,  by  the  president 
and  secretary  on  the  part  of  said  school  district  No.  three 
(3),  of  Kittitas  county,  Washington,  and  by  the  said  John 
Scott  on  his  own  part. 

''Now,  therefore,  if  the  said  John  Scott  shall  pay  to  all 
sub-contractors,  mechanics,  laborers  and  all  persons  what- 
soever, who  shall  in  any  way  engage  in  the  construction  of 
said  building,  and  to  all  persons  who  shall  by  his  direction 
furnish  any  material  whatsoever  for  the  purpose  of  being 
wrought  into  said  building,  all  sums  to  l>ecome  due  to  such 
persons  by  reason  of  such  laboring  upon  or  furnishing  ma- 
terials for  said  building,  and  shall  keep  and  save  harmless 
the  said  school  district  from  all  mechanics'  liens  that  may 
be  filed  against  said  building  by  such  persons,  then  this 
obligation  to  be  void,  otherwise  to  remain  in  full  force  and 
virtue.'^ 

The  plaintiff  furnished  certain  material  and  labor  to  said 
John  Scott  as  such  contractor,  to  be  used,  and  which  were 
used,  in  the  construction  of  said  school  house.  Not  having 
been  paid  therefor,  he  brought  his  action  upon  said  bond, 
claiming  that  by  the  provisions  of  the  act  of  January  31, 
1888  (Laws  1887-8,  p.  15),  he  was  entitled  to  recover  upon 
said  bond  the  amount  thus  owing  to  him  by  said  contractor. 
When  said  bond  was  offered  in  evidence,  the  defendants  ob- 
jected to  its  admission  for  the  reason  that  such  defendants 
were  not  liable  to  the  plaintiff  upon  said  bond  because  the 
State  of  Washington  was  not  named  therein  as  obligee,  and 
such  bond  was  not  the  statutory  bond  it  was  claimed  to  be. 
This  objection  was  sustained,  exception  taken,  and  the  ac- 
tion of  the  court  in  thus  excluding  the  bond  is  assigned  as 
error  here. 

It  will  be  seen  that,  by  the  objection  thus  made,  defend- 
ants attacked  said  bond  upon  two  grounds — FirsU  That 
the  State  of  Washington  was  not  named  as  obligee;  and, 
secmid^  that  it  did  not  sufficiently  appear  that  the  bond  was 
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executed  under  the  provisions  of  the  act  above  referred  to. 
That  a  mistake  in  the  naming  of  the  obligee  is  not  a  fatal 
defect  in  a  bond  which  is  executed  pursuant  to  the  require- 
ments of  a  statute  in  the  interests  of  the  public,  when,  not- 
withstanding such  error,  it  clearly  appears  from  the  bond, 
taken  as  a  whole,  that  it  was  intended  to  be  such  a  one  as 
is  required  by  the  statute,  is  fully  established  by  the  au- 
thorities. State  V.  Wood,  51  Ark.  205  ( 10  S.  W.  Rep.  604); 
Bai/  County  v.  Brock,  44  Mich.  45  (6  X.  W.  Rep.  101). 

The  simple  fact,  then,  of  the  want  of  the  proper  obligee 
in  this  bond  is  not  fatal  to  it,  if  from  its  terms  the  object 
for  which  it  is  executed  appears.  Even  a  superficial  exami- 
nation will  show  such  to  be  the  fact.  No  one  can  read  the 
bond  in  the  light  of  the  statute  above  referred  to  without 
at  once  coming  to  the  conclusion  that  in  executing  it  by 
the  principal  and  sureties  and  the  acceptance  thereof  by  the 
proper  officei's  of  the  school  district,  there  was  an  intention 
on  the  part  of  all  to  provide  the  security  re<|uired  by  said 
statute,  in  the  interests  of  such  as  might  thereafter  by  vir- 
tue thereof  become  entitled  to  protection.  This  would 
be  the  rule  without  the  aid  of  any  curative  statute.  For 
while  it  is  true  that  under  the  old  rules  existing  at  common 
law  much  technical  accuracy  was  required  in  regard  to  in- 
struments of  this  nature,  yet  even  in  the  absence  of  any 
statute,  such  rule  has  been  by  the  decisions  of  the  courts 
very  much  modified,  and  at  this  time  courts  look  more 
to  the  substance  than  to  the  form  in  determining  as  to 
whether  or  not  such  instruments  shall  have  force.  But 
if  there  was  doubt  upon  this  question  unaided  by  statute, 
this  doubt  must  be  resolved  in  favor  of  the  rule  which  up- 
holds bonds  of  this  kind  by  the  provisions  of  our  statute. 
§  800,  Code  Proc,  is  as  follows: 

*'No  bond  required  by  law,  and  intended  as  such  bond, 
shall  be  void  for  want  of  form  or  substance,  recital,  or  con- 
dition; nor  shall  the  principal  or  surety  on  such  account  be 
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discharged,  but  all  the  parties  thereto  shall  be  held  and 
bound  to  the  full  extent  contemplated  by  the  law  requiring 
the  saoie^  to  the  amount  specified  in  such  bond.  In  all  ao 
tions  on  such  defective  bond,  the  plaintiff  may  state  its 
legal  effect  in  the  same  manner  as  though  it  were  a  perfect 
bond." 

And  under  it  any  deficiency  in  this  bond  must  be  held 
to  be  cured.  See  Faurote  v,  State^  110  Ind.  463  (11  N.  E. 
Rep.  472);  Faurote  v.  State,  123  Ind.  6  (23  N.  E.  Rep.  971). 

It  follows  that  neither  of  the  grounds  of  objection  to  said 
bond  presented  to  the  court  below  was  tenable,  and  the  ac- 
tion of  the  court  in  sustaining  the  same  was  therefore  er- 
roneous. 

It  is  further  objected  in  this  court  that  said  bond  was 
not  available  in  the  action  brought  by  the  plaintiff,  for  the 
reason  that  his  complaint  showed  that  he  was  a  sub-con- 
tractor, and  that  the  statute  in  question  did  not  contemplate 
the  protection  of  sub-contractors.  In  order  that  that  objec- 
tion might  avail  respondents,  it  should  have  been  made  in 
the  court  below,  and  not  for  the  first  time  here.  But  we  are 
well  satisfied  that  even  if  it  was  properly  raised  it  could 
not  aid  the  contention  of  respondents.  In*  our  opinion  the 
statute  in  question  protects  those  who  fumij^h  material  or 
labor  by  virtue  of  a  sub-contract,  as  well  as  those  who  fur- 
nish the  same  in  any  other  capacity.  The  object  of  the  stat- 
ute was  to  give  the  same  relief  by  a  proceeding  upon  the 
bond  as  could  be  had,  in  the  case  of  the  erection  of  a  build- 
ing by  a  private  owner,  by  the  enforcement  of  a  lien  against 
such  building;  and  such  being  the  evident  intention  of  the 
statute,  it  should  receive  such  construction  at  the  hands  of 
the  courts  as  will  make  it  available  for  such  purpose. 

That  a  sub-contractor  may  be  required  in  a  suit  to  fore- 
close a  lien  to  make  further  proof  than  would  be  required 
of  the  one  who  had  himself  done  all  the  labor  for  which  the 
lien  was  claimed,  does  not  prevent  the  enforcement  of  his 
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lien  when  such  further  proof  is  made;  and  the  fact  that 
such  sub-contractor,  in  enforcing  his  rights  as  against  the 
bond  given  by  virtue  of  the  provision  of  said  statute,  would 
also  be  called  upon  to  make  additional  proofs  that  would 
satisfy  the  court  that  he  was  not  indebted  to  anyone  who 
had  furnished  materials  or  performed  labor  for  him  in  the 
course  of  the  prosecution  of  his  work  as  such  sub-contractor, 
cannot  deprive  him  of  the  benefits  of  the  statute. 

The  bond  should  have  been  allowed  to  go  in  evidence, 
and  for  the  error  in  excluding  it  the  judgment  must  be  re- 
versed and  the  cause  remanded  for  further  proceedings  in 
accordance  with  this  opinion. 

Dunbar,  C.  J. ,  and  Scott,  Anders  and  Stiles,  J  J. , 
concur. 


[  No.  781 .    Decided  January  24, 1893.] 

Frank  L.  Grippen,  Respondent^  v,  Melinda  C.  Benham, 

Appellant. 

assignment  —  INTEREST  OP  JOINT  CREDITOR  —  STATUTE  OF  FRAUDS 

—  ESTOPPEL. 

A  joint  creditor  may  assign  his  undivided  interest  in  an  entire 
contract  for  the  payment  of  money  unless  objection  is  made  by  the 
debtor;  but  the  assignment  by  ail  the  joint  creditors  of  their  inter- 
ests to  one  party  is  not  subject  to  the  consent  or  objection  of  the 
debtor. 

Where  a  contract  assigning  a  claim  upon  a  debtor  has  been  exe- 
catedp  and  ratified  by  the  assignee,  the  statute  of  frauds  requiring 
such  contract  to  be  in  writing  does  not  apply. 

In  an  action  by  plaintifif  lo  recover  upon  a  promissory  note  de- 
fendant alleged  that  she  had  assigned  the  amount  due  upon  a  con- 
tract for  the  purchase  of  land  to  the  plaintiff  in  satisfaction  of  the 
note.  Plaintifif  replied  that  in  a  suit  by  defendant  against  the 
purchaser  to  recover  the  amount  due,  defendant  had  alleged  that 
she  was  the  owner  of  the  contract,  and  had,  with  her  co-contractors 
therein,  recovered  judgment  on  the  contract.  Held,  That  defendant 
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was  not  estopped  from  showing  how  she  became  a  party  to  the 
former  suit,  and  that  the  suit  was  really  brought  in  the  interest  and 
at  the  instigation  of  the  plaintiff. 

Appeal  from  Sxiperior  Courts  /Spokane  County. 

Action  by  Frank  L.  Grippen  against  Melinda  C.  Benham 
to  recover  the  sum  of  $1,200  with  interest,  alleged  to  have 
been  loaned  April  1,  1890,  and  payable  July  1,  1890.  De- 
fendant's answer  set  up  as  a  defense  that  on  the  24th  day 
of  April,  1890,  plaintiff  loaned  defendant  $1,200,  for  which 
she  gave  her  promissory  note  payable  on  the  1st  day  of 
July,  1890,  and  that  on  the  4th  day  of  July,  1890,  she 
fully  paid  and  satisfied  said  note,  which  was  then  surren- 
dered to  her.  That  at  the  time  said  note  became  due  there 
was  owing  defendant  from  one  Otto  Meyer,  on  a  certain 
contract  for  the  purchase  of  real  estate,  the  sum  of  ?1,- 
157.81,  which  said  demand,  and  all  her  interest  in  said  I'eal 
estate,  she  sold,  assigned  and  transferred  to  plaintiff,  to- 
gether with  the  payment  of  $65.50  in  cash,  Which  plaintiff 
then  accepted  in  full  satisfaction  and  discharge  of  said 
note,  and  then  and  there  surrendered  said  note  to  defend- 
ant as  paid,  and  took  charge  and  control  of  said  real  estate, 
and  procured  defendant  thereafter  to  convey  the  same. 
The  reply  admits  the  execution  of  the  note,  alleges  the 
$55.50  was  a  payment  on  the  note,  and  that  plaintiff  ac- 
cepted defendant's  interest  in  said  real  estate  contract  as 
security  only  for  the  balance,  and  surrendered  said  note  as 
a  favor  to  defendant  and  not  as  a  discharge  of  the  debt 
The  reply  also  alleges  that  the  said  contract  was  not 
assigned  in  writing,  and  that  plaintiff  subsequently  surren- 
dered said  contract  to  defendant,  who,  with  her  co-con- 
tractors thereon,  brought  suit  on  said  contract  against  said 
Meyer  and  recovered  judgment  in  their  own  name  to  which 
plaintiff  w.as  not  a  party. 

Trial  by  jury,  and  verdict  and  judgment  for  the  plaintr 
iff,  from  which  the  defendant  appeals. 
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Prather  d;  Danson^  and  Turner^  GroA^es  cfe  McKinstry^  for 
appellant: 

The  court  erred  in  refusing  to  allow  appellant  to  intro- 
duce evidence  to  prove  respondent's  connection  with  the 
suit  of  Benham  et  al.  v.  Meyer.  If  respondent  authorized 
that  suit  by  virtue  of  appellant's  transfer  to  her  of  her  in- 
terest in  said  contract  and  real  estate,  then  the  evidence 
sought  to  be  introduced  was  competent  and  relevant. 
Greenlees  v.  Roche^  29  Pac.  Rep.  590;  Wakelee  v.  Davis^  38 
Fed.  Rep.  878.  The  assignment  from  Mrs.  Benham  to 
Miss  Grippen  was  not  void  under  the  statute  of  frauds,  as 
the  assignment  of  a  debt,  even  by  parol,  is  a  transfer  of 
the  security.  SQutherin  v,  Mendum^  5  N.  H.  420;  Ladiie 
V.  Railroad  Co:^  13  Mich.  396.  The  interest  assigned  by 
Mrs.  Benham  was  the  balance  due  from  Meyer  to  her 
under  their  real  estate  contract;  this  sum  was  secured  by 
equitable  lien  or  mortgage  on  Meyer's  interest  in  the  land. 
The  security  passed  to  Miss  Grippen  with  the  assignment  of 
the  debt,  and  the  transfer  was  valid  notwithstanding  the 
statute  of  frauds.  Strickland  v.  Kirk^  51  Miss.  795; 
Church  V.  Smith,  39  Wis.  493;  Sparks  v.  Iless,  15  Cal. 
186;  Cleoela/nd  v.  Martin^  2  Head,  128. 

Feighan,  WdU  cfe  Herman,  for  respondent: 

The  pretended  assignment  was  for  a  small  portion  of  the 
debt  which  was  the  first  deferred  payment  under  the  con- 
tract entered  into  between  the  appellant  Mrs.  Benham,  and 
her  husband,  her  son-in-law  and  daughter,  and  Otto  Meyer. 
Otto  Meyer  had  not  agreed  to  accept  any  assignee.  There 
was  nothing  in  writing  by  which  he  could  show  his  accept- 
ance of  the  i-espondent  as  payee  of  any  claim  against  him. 
He  had  no  notice  that  any  assignment  of  either  the  whole 
or  a  portion  of  the  payment  to  be  made  in  July,  1890, 
had  been  made;  nor  had  he  consented  to  any  assignment  of 


592  GRIPPEN  v.  BENHAM. 

Opinion  of  the  Court — Dunbar,  C.  J.  [5  Wash. 

the  whole  or  any  portion  of  the  payment  due  July,  1890. 
If  the  assignment  be  for  part  only  of  a  debt  or  fund  it 
does  not  bind  the  drawee,  or  transfer  any  proprietary  or 
equitable  interest  in  the  fund  until  accepted  by  the  drawee. 
It  therefore  creates  no  lien  upon  the  fund.  Welch  v.  Monde- 
ville,  1  Wheat.  233;  Mandeville  v.  Welch,  6  Wheat.  277; 
Gibson  v.  Cooke,  20  Pick.  15;  Palmer  v.  Merrill,  6  Cush. 
282;  Tieman  v.  Jackson,  5  Pet.  580;  Rogers  v.  HosacJc's 
Ex'rs,  18  Wend.  319;  Raworth  v.  Fisher,  3  Blackf.  249; 
Smith  V.  Jones,  15  Johns.  229;  WUlard  v.  Sperry,  16  Johns. 
121;  Marziou  v.  Pioche,  8  Cal.  536;  Berriter  v.  Porter,  23 
Cal.  386;  Grain  v.  Aldrich,  38  Cal.  514. 

The  opinion  of  the  court  was  delivered  by  • 

Dunbar,  C.  J. — The  questions  involved  in  this  case  are: 

First.  Can  a  joint  creditor  assign  his  undivided  interest 
in  an  entire  contract  for  the  payment  of  money  ? 

Second.  Can  appellant's  claim  in  this  case  be  assigned 
excepting  in  writing  ? 

Third.  Are  the  allegations  of  title  in  the  former  suit 
against  Meyer  conclusive? 

Fourth.  Does  the  fact  that  real  estate  represented  in  the 
contract  is  community  property  render  the  assignment  of  a 
claim  by  the  wife  void  ? 

As  to  the  first  proposition,  the  reason  of  the  rule  that 
there  cannot  be  a  partial  assignment  of  an  entire  contract, 
or,  in  other  words,  an  assignment  of  an  undivided  interest, 
is  that  the  debtor  shall  not  be  harassed  with  a  multiplicity 
of  settlements,  and  that  he  has  a  right  to  stand  on  his  con- 
tract as  an  entirety,  and,  as  said  in  Gihson  v.  Cooke,  20 
Pick.  15: 

"A  debtor  is  not  to  have  his  responsibilities  so  far  varied 
from  the  terms  of  his  original  contract  as  to  subject  him 
to  distinct  demands  on  the  part  of  several  persons,  when 
his  contract  is  one  and  entire." 


GRIPPEN  V.  BENHAM.  593 

Jan.  1898.]       OpiDion  of  the  Court— Dunbar.  C.  J. 

Of  course,  if  a  creditor  cannot  divide  the  contract,  by 
parity  of  reasoning  he  cannot  by  assignment  enable  others 
to  do  so  against  the  debtor^ s  will;  but  none  of  the  cases 
hold  that  the  debtor  cannot  consent  to  the  assignment.  It 
is  simply  a  right  that  he  has,  to  stand  upon  his  contract. 
And  under  the  rule  laid  down  in  MarzioMW,  Pioche^  8  Cal. 
522,  the  objection  can  only  be  made  by  the  debtor.  The 
court,  in  that  case,  on  page  536,  says: 

'*The  creditor  has  not  the  right  to  assign  the  debt  in 
parcels,  and  thus,  by  splitting  up  the  cause  of  action,  sub- 
ject his  debtor  to  the  costs  and  expenses  of  more  suits  than 
the  parties  originally  contemplated.  But  when  the  debtor 
himself  does  not  object,  no  other  party  can  object  for  him. " 

But  in  this  case,  under  no  circumstances  can  it  be  held 
void.  •  The  debtor  has  not  objected;  under  the  testimony 
attempted  to  be  introduced  the  respondent  did  not  object, 
but,  on  the  other  hand,  ratified  the  assignment.  And  in 
fact  there  is  no  question  of  divisibility  the  debtor  could 
have  objected  to,  because  the  parties  to  the  contract  had 
assigned  their  interest  to  the  respondent,  and  she  was  the 
owner  of  the  entire  interest. 

Statutes  of  fraud  do  not  figure  in  the  case,  for  it  was  an 
executed  contract,  and  all  the  transactions  had  been  fully 
ratified  by  respondent,  if  the  testimony  offered  was  true. 
The  testimony  tending  to  show  execution  and  ratification 
ought  to  have  been  submitted  to  the  jury  so  that  they 
could  have  passed  upon  those  questions.  And  if  the  testi- 
mony had  shown  that  the  contract  was  executed,  it  would 
also  have  disposed  of  the  second  objection  that  the  con- 
tract fell  within  the  statute  of  frauds  because  it  was  not  in 
writing. 

The  court  also  erred,  we  think,  in  not  allowing  appellant 
to  explain  how  she  became  a  party  to  the  former  suit.  If 
this  had  been  a  suit  between  the  same  parties,  of  course, 
under  the  general  rule  she  would  have  been  bound  by  her 

88—5  WASH. 
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declarations  in  the  former  suit,  but  such  is  not  the  case 
here.  She  had  a  right  to  show,  if  such  was  the  fact,  that 
the  suit  was  really  brought  in  the  interest  and  at  the  in- 
stigation of  the  respondent,  and  if  that  fact  were  established 
it  would  estop  the  respondent  instead  of  the  appellant. 

So  far  as  the  last  proposition  is  concerned,  viz.,  the  ques- 
tion of  community  interest,  this  court  disposed  of  that  ob- 
jection adverse  to  the  respondent's  contention  in  Cdcord  v, 
Leddy,  4  Wash.  791  (31  Pac.  Rep.  320),  and  in  Hunt  v. 
Steams^  ante^  p.  167. 

The  testimony  concerning  the  payment  of  this  note  by 
assignment  of  the  Meyer  contract,  which  was  withdrawn 
from  the  jury  by  the  instructions  of  the  court,  ought  to 
have  been  admitted,  and  if  the  jury  believed  from  the  tes- 
timony that  the  appellant  offered  and  respondent  accepted 
such  contract  in  part  or  whole  payment  of  the  note,  and 
that  the  note  was  delivered  up  to  appellant  with  the  un- 
derstanding between  the  parties  that  it  was  paid,  then  in 
the  absence  of  any  fraud  on  the  part  of  the  appellant  which 
would  vitiate  the  settlement,  the  appellant  would  be  en- 
titled to  a  verdict  at  the  hands  of  the  jury.  The  whole 
testimony  should  have  been  submitted  to  the  jury  for  their 
determination. 

The  judgment  must  be  reversed,  and  the  cause  remanded 
to  the  lower  court  with  instructions  to  grant  a  new  trial. 

HoYT,  Scott,  Stiles  and  Anders,  JJ.,  concur. 
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[No.  678.    Decided  January  26, 1893.] 

Nancy  E.  Moses,  Re^ondent^  v.  Port  Townsend  South- 
ern Railroad  Company,  Appellant. 

CARRIERS — transportation   OVER   CONNECTING   LINES  —  LIEN    OF 
SUBSEQUENT  CARRIER — DAMAGES— =  EVIDENCE  OF  CUSTOM. 

Where  goods  are  delivered  to  a  carrier  for  shipment  to  a  desti- 
nation beyond  the  route  of  the  carrier,  the  freight  being  prepaid, 
such  carrier  becomes  the  forwarding  agent  of  the  owner,  and  suc- 
ceeding carriers,  to  whom  the  goods  are  delivered  by  the 'first  car- 
rier, are  not  bound  by  the  contract  between  the  owner  and  the  first 
carrier  as  to  freight  charges  of  which  the}'  have  no  knowledge,  un- 
less such  want  of  knowledge  is  due  to  the  negligence  of  the  suc- 
ceeding carrier.    (Dunbar,  J.,  dissents.) 

In  an  action  against  a  railroad  company  for  damages  for  keeping 
horses  for  a  number  of  days  upon  a  plank  floor  after  their  arrival 
at  the  destination  to  which  they  had  been  shipped,  evidence  is  ad- 
missible of  a  custom  to  keep  horses  upon  plank  floors  in  that  local- 
ity, and  that  it  is  impracticable  to  keep  them  upon  earth  floors. 

Appeal  from  Superior  Courts  Thurston  County, 

Andrew  F.  Bu/rleigh^  for  appellant. 

David  E.  Baily^  and  William  S.  Churchy  for  respondent: 

Whether  a  contract  for  the  carriage  of  goods  from  one 
point  to  another  over  connecting  lines  of  railroad  is  a 
through  contract,  and  whether  succeeding  carriers  receiv- 
ing and  transporting  goods  turned  over  to  them  by  the 
initial  carrier  have  knowledge  of  such  contract,  are  ques- 
tions of  fact  solely  for  the  jury  to  determine;  and  in  the 
determination  of  these  facts  it  is  proper  for  the  jury  to 
take  into  consideration  the  bill  of  lading  and  evidence  of 
any  other  circumstances  tending  to  show  what  the  transac- 
tion really  was,  and  the  carrier's  knowledge  of  it.  Gray  v. 
Jackson^  51  N.  H.  9;  Pereira  v.  Central  Pacific  R.  R,  Co.^ 
66  Cal.  92;  Railroad  Co.  v.  Pratt,  22  Wall.  123;  Halliday 
V.  St.  Louis^  etc.,  Ry,  Co.,  74  Mo.  159;  Cutta  v.  Brainerd, 
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42  Vt.  666;  EvansvUle^  etc,^  JS.  R.  Co,  v.  Marshy  57  Ind. 
606;  Illinois  Central  H.  R.  Co,  v,  Frankenberg^  54  111.  88; 
Adums  Express  Co,  v,  Haynes^  42  111.  89. 

A  carrier  receiving  goods  from  another  carrier  with 
knowledge  that  a  through  contract  has  been  made  and  the 
charges  paid  in  advance,  has  no  lien  thereon  for  carrying 
them  over  his  line.  Marsh  v.  Union  Pacific  R.  R.  Co, ^9 
Fed.  Rep.  873;  Travis  v.  Thompson,,  37  Barb.  236;  Fikh 
V,  Newherry^  1  Doug.  ( Mich. )  1 ;  Robinson  v.  Balcer^  5  Cush. 
137;  Stevens  v.  Boston^  etc,,^  R,  ^.,  Cb.,  8  Gray,  266. 

Each  successive  carrier  over  connecting  lines  of  railroad 
becomes  the  agent  of  its  predecessor,  the  first  carrier  being 
the  principal.  Being  thus  connected,  there  is  a  privity  be- 
tween them  all  from  the  first  to  the  last,  and  a  through 
contract  being  made  with  the  first  carrier,  the  subsequent 
carriers  are  regarded  in  law  as  acting  in  subordination  to 
that  contract,  without  proof  that  they  had  actual  knowl- 
edge of  it.  Hutchinson  on  Carriers  (2d  ed.),  §  273;  Nan- 
son  V,  Jacob,^  12,  Mo.  App.  127;  Falvey  v,  Georgia  R,  i?., 
76  Ga.  597;  Ilalliday  v,  St,  Louis^  etc,  Ry,  Co,,,  supra. 

The  opinion  of  the  court  was  delivered  by 

Scott,  J.  —  In  April,  1891,  the  respondent  made  a  con- 
tract with  the  Burlington  &  Missouri  River  Railroad  Com- 
pany in  Mebraska  for  the  transportation  of  a  car  loaded 
with  household  goods  and  horses.  A  memorandum  of  this 
contract,  in  the  form  of  a  shipping  receipt,  or  way  bill, 
was  given  to  the  respondent  by  said  company,  which  is  as 
follows: 

"No.  .  Haddam,  Kansas,  April  23d,  1891. 

Received  from  N.  E.  Moses,  in  apparent  good  order,  by 
the  Burlington  &  Missouri  River  Railroad  Company  in 
Nebraska,  to  be  transported  to  Beatrice the 

( Do  not  insert  point  not  on  this  road.) 

following  articles  as  marked  and  described  below,  subject 
to  the  conditions  and  regulations  of  the  published  freight 
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tariff  of  the  said  company  (see  extract  on  back  hereof),  it 
being  expi"cssly  agreed  and  understood  that  the  said  Bur- 
lington &  Missouri  River  Railroad  Company  in  Nebraska, 
in  receiving  the  said  freight  to  be  forwanled  as  aforesaid, 
assumes  no  other  responsibility  for  its  safety  than  may 
be  incurred  on  its  own  road. 


Marks  amd  Consignee;  deacription  of  arHdee  a»  given  by 

eonsigi^wr. 


N.  E.  Moses. 
Olympia  Washn.   '^ 


Car  18398. 
Q. 


a 

mtm 

u 

o 


One  car   Emg.   Movs.  & 
Stock,  6  head  horses, 

H.  H.  Gds.Rel.  to  val.$5 
per  Cwt.,  P.  Pd.  $200.00. 

E.  M.  Henkv,  Agent. 


Weight. 


20.000. 

B.  &M.R.  R.  in 
Neb.Haddam, 
Kans:vs,  April 
28,  1891. 


On  the  back  of  said  exhibit  was  printed  the  following: 

''NOTICE    TO    SHIPPERS. 

"'This company  will  not  \ie  responsible  for  any  damages 
occasioned  by  delays  from  storm,  accident  or  other  cause, 
leakage  of  oil  or  liquids,  injury  to  or  abstraction  of  the 
hidden  contents  of  packages,  or  by  decay  of  perishable 
articles,  or  injury  by  heat  or  frost  to  such  articles  as  are 
affected  thereby;  or  by  reason  of  improper  packing  when 
received  at  their  depots.  Xor  will  it  be  responsible  for 
any  property  until  receipted  for  by  a  duly  authorized 
agent;  nor  will  they  hold  themselves  liable  for  damages  by 
fire,  or  as  common  carriers  for  any  articles  after  arrival  at 
their  place  of  destination  on  this  road. 

*•••  Grain. — Grain  in  bulk  to  be  loaded  and  unloaded  by 
shipper;  will  be  at  owner's  risk  of  short  weight,  except 
when  caused  by  collision,  running  off  the  track,  or  by  care- 
lessness of  the  agents  of  this  company;  no  receipt  will  be 
given  for  any  quantity  of  grain  in  bulk,  nor  any  number 
of  sacks  when  loaded  by  shipper,  except  more  or  less,  and 
the  company  will  not  be  responsible  for  any  discrepancy  in 
the  number  of  sacks  when  thus  shipped.  When  freight  is 
not  taken  away  within  24  hours  after  its  arrival  at  destina- 
tion, it  may  be  put  in  store  subject  to  charges  and  cus- 
tomary storage  and  commission. 
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"SPECIAL. 

'*  Shippers  of  grain  must  give  agents  shipping  directions 
in  writing,  as  no  errors  arising  from  verbal  dii'ections  will 
be  recognized." 

The  Burlington  &  Missouri  River  Railroad  Company 
had  no  through  line  to  Olympia,  nor  any  traffic  agreement 
with  the  connecting  lines  running  to  said  point  Said 
railroad  company  hauled  the  car  to  Beatrice,  Nebraska,  the 
point  of  destination  on  its  line  inserted  in  the  way  bill,  and 
there  delivered  it  to  the  Union  Pacific  Railroad  Company, 
which  company  transported  it  to  Portland,  Oregon,  at  which 
point  it  was,  by  said  last  named  company,  delivered  to  the 
Northern  Pacific  Railroad  Company,  and  was  by  it  trans- 
ported to  Tenino,  in  this  state.  The  appellant  received 
the  car  at  Tenino,  from  the-Northern  Pacific  Railroad  Com- 
pany, and  hauled  it  to  Olympia.  Upon  applying  for  her 
goods  at  this  place,  the  respondent  was  informed  that  there 
was  §89.26  due  thereon  for  transporting  the  car  from 
Portland  to  Tenino,  which  sum  appellant  had  advanced  to 
the  Northern  Pacific  Railroad  Company  on  receiving  the 
car,  and  the  further  sum  of  §10  due  appellant  for  trans- 
porting the  car  from  Tenino  to  Olympia,  for  which,  to- 
gether with  §1.50  for- switching,  appellant  claimed  a  lien 
upon  the  chattels,  and  refused  to  deliver  the  same  until 
such  sums  were  paid.  The  respondent  refused  to  make 
these  payments,  and  brought  this  action  to  recover  the 
property  and  for  damages  for  its  detention.  A  trial  by 
jury  was  had,  which  resulted  in  a  verdict  and  judgment  for 
the  respondent  for  a  return  of  the  property,  and  for  the 
sum  of  §100,  damages.  Whereupon  the  cause  was  appealed 
to  this  court. 

It  is  not  questioned  but  that  the  charges  amounting  to 
§100.75,  for  hauling  the  car  from  Portland  to  Olympia, 
and  for  switching,  are  reasonable;  but  the  respondent  con- 
tends that  as  she  stipulated  for  the  carriage  of  the  goods 
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to  Olympia  for  the  sum  of  two  hundred  dollars,  and  paid 
the  same  to  the  Burlington  &  Missouri  River  Railroad 
Company,  that  she  could  not  be  called  upon  to  make  any 
further  payment,  and  that  the  appellant  and  all  other  trans- 
portation companies  hauling  said  car  must  look  for  pay- 
ment to  the  aforesaid  railroad  company  with  which  she 
contracted. 

At  the  trial  appellant  ofifered  to  show  that  at  the  time 
the  Northern  Pacific  Railroad  Company  took  the  car  at 
Portland,  it  had  no  notice  that  respondent  had  made  any 
arrangement  with  the  Burlington  &  Missouri  River  Rail- 
road Company  for  the  transportation  of  the  car  to  Olympia, 
or  that  any  freight  had  l»een  paid  thereon;  and  that  appel- 
lant had  no  knowledge  thei'eof  prior  to  the  arrival  of  the 
car  at  Olympia.  The  court  refused  to  permit  this  proof, 
to  which  ruling  the  appellant  excepted,  and  alleges  the 
same  as  error. 

The  custom  of  railroad  companies  in  assuming  back 
charges  on  goods  delivered  to  them  and  paying  the  same, 
and  for  the  last  carrier  to  collect  such  amount  together 
with  its  own  charges  from  the  consignee,  is  well  estab- 
lished. Also,  that  every  railroad  company  has  a  lien  for 
freight  charges  of  its  own,  and  for  charges  of  previous 
carriers  which  it  has  paid  or  assumed.  This  custom  is 
founded  on  commercial  convenience  and  necessity,  and  is 
now  well  recognized,  and  the  last  carrier  has  the  right  to 
retain  the  goods  until  its  own  charges  are  paid,  and  all  back 
charges  due  in  transit,  including  storage  charges.  And  the 
last  carrier  has  a  lien  therefor,  even  if  the  charges  exceed 
the  guaranteed  rate,  providing  it  had  no  notice  of  such 
guaranty. 

When  a  consignor  delivers  goods  to  a  carrier  to  be  car- 
ried over  successive  routes  bevond  the  routes  of  the  first 
carrier,  he  makes  the  first  carrier  his  forwarding  agent,  and 
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the  first  carrier  who  receives  the  goods  and  directs  them 
over  the  route  of  the  succeeding  carrier,  is  the  owner's 
agent,  and  the  succeeding  carriers  act  under  the  authority 
of  the  owner,  and  this  has  ordinarily  been  held  to  be  the 
rule  even  though  the  finst  carrier  did  not  follow  the  in- 
structions of  the  shipper,  where  the  succeeding  carriers 
acted  innocently.  1  Jones  on  Liens,  §§291,  292,  294  and 
297;  Vaughan  v.  Providence^  etc.^  R,  H.  Co.^  13  R.  I.  578; 
Bi^ggs  V.  Boston^  etc.^  R.  R,  Co.^  6  Allen,  246;  Bird  v. 
Georgia  Railroad^  72  Ga.  055;  Patten  v,  U,  P.  Ry,  Co., 
29  Fed.  Rep.  590;   Welh  v.  Tftomas,  27  Mo.  17. 

The  contract  between  appellant  and  the  Burlington  & 
Missouri  River  R.  R.  Co.  was  not  a  through  contract 
This  company  stipulated  to  carry  the  freight  only  to  Beat- 
rice, Nebraska,  a  point  upon  its  own  line  where  it  con- 
nected with  the  Union  Pacific  Railway  Company,  and  it 
expressly  stipulated  that  in  receiving  said  freight  to  be  for- 
warded as  aforesaid,  it  assumed  no  other  responsibility  for 
its  safety  than  for  such  loss  as  might  be  incurred  on  its 
own  road.  See  Schneider  v.  Evans^  25  Wis.  241.  The 
authority  to  turn  it  over  to  a  succeeding  carrier  is  clearly 
implied  and  was  a  necessary  incident  under  the  circum- 
stances, and  upon  safely  delivering  the  freight  to  the  next 
carrier  at  Beatrice  its  duties  as  to  the  handling  of  the 
freight  were  performed.  It  also  agreed  that  the  sum  to 
be  paid  for  the  entire  distance  should  not  exceed  $200,  and 
its  further  liability  after  delivering  the  goods  to  the  suc- 
ceeding carrier  could  only  arise  upon  this  agreement. 

A  subsequent  carrier  having  no  knowledge  thereof  or  of 
the  prepayment  of  the  freight,  would  in  no  wise  be  bound 
thereby  unless  the  want  of  such  knowledge  should  in  some 
way  be  due  to  its  own  negligence.  The  authorities  are  not 
uniform  upon  this  proposition,  but  the  weight  of  them  sus- 
tain it.    1  Jones  on  Liens,  §§  294,  295,  297  and  298;  Wolfr, 
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Hoagh,  22  Kan.  659;  White  v.  Vann,  6  Humph.  70.  The 
way  bill  in  queston,  showing  the  prepayment  of  the  freight, 
would  presumptively  afford  information  to  each  carrier  of 
that  fact.  Jones  on  Liens,  §  296.  But  this  is  not  a  con- 
clusive presumption.  It  is  possible  that  the  succeeding 
carriers  had  no  such  knowledge,  and  without  fault  of  theirs. 
The  proof  in  relation  thereto  should,  have  been  admitted. 
If  the  subsequent  carriers  did  have  knowledge  of  the  agree- 
ment made  by  the  respondent  with  the  Burlington  &  Mis- 
souri River  R.  R.  Co.,  or  if  not  having  it  the  circumstances 
were  such  that  they  should  be  held  bound  by  it  in  conse- 
quence of  any  neglect  in  not  seeking  to  inform  themselves, 
they  would  have  no  claim  against  the  respondent  for  their 
transportation  charges. 

The  plaintiff  claimed  that  the  horses  had  been  injured 
by  the  defendant  by  keeping  them  for  eight  days  upon  a 
plank  floor  after  their  arrival  at  Olympia,  and  the  damages 
were  recovered  upon  this  ground.  Appellant  contends 
that  the  court  erred  in  not  permitting  it  to  show  that  it  is 
customary  to  keep  horses  upon  plank  floors  in  this  locality, 
and  that  it  is  inrpracticable  to  keep  them  upon  earth  floors. 
The  respondent  insists  that  whatever  may  be  the  custom 
with  regard  to  the  keeping  of  horses  generally,  appellant 
failed  to  exercise  due  care  in  so  keeping  these  particular 
animals,  in  consequence  of  their  having  been  immediately 
preceding  then  confined  for  some  time  in  the  car  during 
ti'ansportation,  and  that  this  continued  subsequent  confine- 
ment upon  a  plank  floor  would  necessarily  result  in  a  serious 
injury  to  them.  These  ai*e  questions  of  fact  for  the  jury, 
and,  being  so,  testimony  in  relation  thereto  is  of  course  ad- 
missible. Appellant  was  bound  to  exercise  reasonable  care 
in  keeping  the  property,  and  would  only  be  liable  in  case 
of  a  failure  to  do  so. 
Reversed. 

Anders,  Stiles  and  Hoyt,  JJ.  ,  concur. 
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Dunbar,  C.  J.  {dissenting). — I  dissent.  The  only  way 
the  majority  opinion  can  be  sustained  is  by  invoking  the 
doctrine  of  general  agency.  The  idea  of  general  agency 
in  this  character  of  cases  is  purely  artificial  and  has  no 
foundation  in  fact  or  in  the  understanding  of  the  parties  to 
the  contract.  An  agency  is  not  an  artificial  condition,  but 
it  is  a  real  condition  or  relative  position  of  parties  based 
upon  a  contract,  upon  the  real  understanding  and  intention 
of  the  parties;  and  the  agency,  so  far  as  the  parties  to  the 
contract  are  concerned,  cannot  go  beyond  the  intention  of 
the  parties  at  the  time  the  contract  was  made. 

What  was  the  understanding  of  the  parties  to  this  con- 
tract? Plainly,  that  the  Burlington  &  Missouri  River 
Railroad  Company  should  deliver  respondent's  goods  in 
Olympia  for  an  agreed  price,  which  the  respondent  paid  in 
advance  to  that  company.  Here  was  a  special  agency 
created  to  do  a  special  thing.  There  is  no  semblance  here 
of  a  general  agency,  and  under  the  undisputed  rule,  he  who 
deals  with  a  special  agent  deals  at  his  peril  and  is  bound 
to  take  notice  of  the  exact  powers  conferred. 

Neither  is  there  any  element  of  apparent  authority  in 
this  case.  If  the  contract  which  Mrs,  Moses  made  with 
the  Burlington  Company  can  be  construed  as  clothing  that 
company  with  apparent  authority  to  bind  her  to  pay  more 
than  she  agreed  to  pay  for  the  trans|)ortation  of  her  freight 
to  Olympia,  then  the  distinction  between  a  general  and 
special  agency  can  always  l)e  obliterated  by  the  plea  of  ap- 
parent authority.  What  is  it  that  is  made  apparent  by 
this  contract  i  If  the  Union  Pacific  and  subsequent  trans- 
portation companies  had  taken  the  trouble  to  look  at  the 
bill  of  lading,  one  thing  certainly  would  have  been  appar- 
ent, and  that  apparent  thing  was  that  the  freight  had  been 
paid  on  the  goods  clear  through  to  their  destination  at 
Olympia.     The  exercise  of  ordinary  business  care  would 
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have  broaght  this  notice  home  to  the  company  that  re- 
ceived the  goods  from  the  Burlington  Company. 

It  is  conceded  that  if  the  company  bad  had  the  notice 
its  lien  could  not  attach.  Shall  it  be  allowed  to  change 
the  responsibility  of  the  owner  by  refusmg  or  neglecting 
to  take  notice  which  was  within  its  reach  ^  There  is  no 
privity  between  these  connecting  companies  and  the  ship- 
per, but  there  is  privity  between  the  connecting  companies 
and  the  company  from  which  they  received  the  freight. 

It  is  in  perfect  harmony  with  the  natural  order  of  busi- 
ness, that  he  who  is  employed  must  look  to  his  employer 
for  his  recompense,  and  I  see  no  good  reason  for  changing 
the  rule  in  the  interest  of  transportation  companies.  These 
companies  deal  with  each  other;  they  are  familiar  with  the 
business  transactions  of  each  other;  most  frequently  have 
traffic  arrangements;  at  all  events  they  can  easily  make 
such  arrangements  between  themselves,  if  they  see  fit. 
The  business  is  for  their  mutual  benefit,  and  it  is  no  hard- 
ship to  hold  that  the  company  which  procures  another  com- 
pany to  forward  its  freight  should  be  taken  to  be  its  agent 
to  carry  the  goods  forward. 

A  different  rule  altogether  prevails  where  the  charges 
have  not  been  paid.  There  the  party  sees  fit  to  put  his 
goods  in  the  care  of  any  number  of  companies  that  is 
necessary  to  transport  them.  He  knows  that  of  necessity 
they  must  be  carried  by  different  companies,  and  that  each 
company  is  entitled  to  a  fair  consideration  for  its  services; 
that  in  order  to  insure  their  transportation  without  pay- 
ment in  advance  the  companies  respectively  are  entitled  to 
a  lien  to  secure  their  payment.  This  knowledge  becomes 
incorporated  into  his  contract.  He  is^  presumed  to  have 
contracted  with  reference  to  it.  And  here  the  doctrine  of 
apparent  authority  attaches,  and  the  shipper  is  presumed 
to  have  consented  to  the  attachment  of  a  lien  to  secure  the 
freight  charges.     And  when  the  extending  company  makes 
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the  ordinary  inquiry  and  ascertains  that  the  freight  is  in 
this  condition,  it  takes  it,  and  its  lien  attaches  upon  this 
implied  consent.  For  it  must  be  borne  in  mind  that  the 
lien  can  only  attach  upon  the  idea  of  consent,  expressed  or 
implied,  in  the  contract  made  with  the  owner.  But  where 
can  we  get  the  idea  of  consent  in  this  case  ?  It  is  certainly 
not  expressed;  it  is  just  as  plainly  not  implied.  Not  only 
so,  but  the  very  transaction  itself  negatives  the  idea  of  con- 
sent; for  the  respondent  paid  the  charges  to  Olympia,  the 
point  of  destination,  and  she  certainly  did  not  consent  to 
pay  the  charges  twice.  And  yet,  if  the  doctrine  of  the 
majority  is  sustained,  it  must  be  upon  this  unreasonable 
hypothesis.  It  is  a  well  settled  principle  that  a  wrong- 
doer cannot  confer  on  a  carrier  a  right  to  assert  a  lien 
agaiUvSt  the  true  owner,  because  the  owner  cannot  be  di- 
vested of  his  property  without  his  consent. 

I  think,  then,  that  in  an  executed  contract  of  this  kind, 
executed  at  least  on  the  part  of  the  shipper  by  the  pay- 
ment of  through  freight  charges  in  advance,  as  agreed 
upon,  each  successive  carrier  over  connecting  lines  of  rail- 
roads becomes  the  agent  of  its  predecessor;  that  each  suc- 
cessive carrier  acts  in  subordination  to  the  contract  and 
must  be  held  to  take  notice  of  the  conditions  of  the  con- 
tract. And  I  think  the  doctrine  is  well  established,  that 
in  cases  of  connecting  carriers,  the  succeeding  carrier  is  the 
agent  of  the  initial  or  first  carrier.  The  rule  is  thus  laid 
down  by  Hutchinson  on  Carriers,  §  273: 

"Whenever,  therefore,  as  in  England  and  in  many  of 
the  states  of  this  country,  upon  the  delivery  of  goods  to  a 
common  carrier,  consigned  to  a  particular  point,  the  law 
obliges  him  to  become  responsible  for  the  carriage  to  that 
place,  all  subsecjuertt  carriers  who  may  be  employed  to  aid 
in  the  through  transportation  do  so  as  agents  of  the  car- 
rier to  whom  they  are  first  delivered,  and  are  protected  by 
his  contracts." 

In  this  case  the  goods  were  delivered  to  the  Burlington 
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Company,  consicrned  to  a  particular  point,  viz.,  Olympia. 
The  law  obliges  that  company  to  become  responsible  for 
their  can-iage  to  that  place,  because  it  had  received  the  pay 
for  the  through  transportation.  Consequently,  according 
to  the  text,  the  Union,  the  Northern  and  the  Port  Townsend 
Southern  were  the  agents  of  the  Burlington  Company. 

''When  goods  are  sent,  not  according  to  the  contract 
with  the  owner,  but  by  some  other  route,  there  is  no  lien 
for  freight  money;"  and  if  the  goods  are  withheld  under  a 
claim  of  lien,  an  action  of  trover  will  lie  for  the  value. 
Marsh  V.  Union  Pacific  H,  H.  Co.^  9  Fed.  Rep  873. 

''The  connecting  carrier  by  receiving  the  goods  from 
the  contracting  carrier,  becomes  its  agent  for  the  purpose 
of  completing  the  contract  with  its  shipper."  Ilalliday  v. 
St.  Z.,  etc..  Ry.  Co.,  74  Mo.  159. 

To  the  same  effect:  Fitch  v.  Newberry,  1  Doug.  (Mich.) 
1;  Buskirk  v.  Purington,  2  Hall,  561;  Robinson  v.  Baker, 
5  Cush.  137. 

If  a  bill  of  lading  or  way  bill  accompanying  the  goods 
shows  that  the  freight  has  been  paid  wholly  or  in  part  for 
the  through  route,  the  succeeding  carriers  would  be  affected 
with  knowledge  of  such  payment,  "for  if  they  consult  the 
bill  of  lading  they  will  have  actual  knowledge,  and  if  they 
do  not  consult  it  they  may  be  regarded  as  guilty  of  negli- 
gence and  constructively  affected  with  knowledge  of  what 
the  bill  of  lading  actually  shows.  1  Jones  on  Liens,  §  297. 
This  was  the  view  the  court  took  of  the  law  in  this  case, 
both  in  sustaining  objections  to  the  testimony  offered  and 
in  its  instructions  to  the  jury. 

Most  of  the  cases  cited  by  the  majority  base  their  argu- 
ments upon  the  theory  that  transportation  companies  are 
compelled  to  receive  and  forward  freight.  If  that  were  so, 
then  there  would  be  some  equity  and  justice  in  holding 
that  they  would  have  a  lien  for  their  services  in  any  event. 
But  such  is  not  the  law.  If  a  connecting  company  is  not 
satisfied  with  the  responsibility  of  the  company  which  has 
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the  goods  in  charge,  in  the  first  instance,  it  can  demand  its 
pay  in  advance,  and  if  it  is  not  paid  it  need  not  carry  the 
goods.     The  law^  on  that  subject  is  well  settled. 

In  my  judgment  there  was  no  error  committed  in  the 
trial  of  this  cause,  and  the  judgment  should  be  aifirmed. 


[  No.  470.    Decided  January  81,  1893.] 

W.  D.  Ltts,  Appellant^  v.  Monroe  Keevey,  Re- 

HpoiidenL 

PROMISSORY  NOTE  —  ILLEGAL  CONSIDERATION  —  PLEADING  —  TRIAL 
—  EXCLUSION  OF  TESTIMONY  —  INSTRUCTIONS  —  EVIDENCE  — 
FAL8US    IN    UNO. 

Proof  of  an  illegal  consideration  for  a  promissory  note  cannot  be 
made  under  an  allegation  of  no  consideration,  but  the  facts  show- 
ing illegality  must  be  pleaded. 

An  error  in  the  admission  of  testimony  will  be  cured  by  an  in- 
struction withdrawing  it  from  the  consideration  of  the  jury. 

Although  the  ground  upon  which  the  trial  court  has  excluded 
testimony  may  have  been  An  improper  one,  yet  if  any  gjood  reason 
exists  for  its  exclusion,  the  action  of  the  court  will  be  sustained. 

An  instruction  to  the  jury  that,  "if  you  should  be  satisfied  that 
any  witness  has  knowingly  testified  falsely  in  any  material  matter 
in  this  cause,  you  have  a  right  to  reject  the  whole  of  the  testimony 
of  such  witness,  unless  on  any  point  such  testimony  was  corrobo- 
rated by  other  unimpeached  testimony,"  is  not  erroneous,  although 
not  aptly  expressed  on  the  subject  of  corroboration. 

Appeal  from  Superior  Courts  King  County, 

Stratton^  Lewis  cj6  Gihnan^  for  appellant. 
W.  H,  Andrews^  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

Scott,  J. — The  appellant  brought  an  action  against  the 
respondent  to  recover  the  balance  due  upon  an  account 
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amounting  to  $289.  The  respondent  denied  the  account, 
and  pleaded  several  causes  of  action  by  way  of  a  counter 
claim,  one  being  for  the  amount  due  on  a  certain  alleged 
promissory  note  for  $500  executed  by  the  appellant  to 
respondent.  A  trial  was  had  which  resulted  in  a  verdict 
for  the  defendant  in  the  sum  of  $005.82. 

Appellant  alleges  three  grounds  of  error.  Certain  testi- 
mony was  admitted  upon  the  trial  against  the  objections  of 
the  plaintiff,  and  this  testimony  was  subsequently  excluded 
from  the  consideration  of  the  jury  in  an  instruction  which 
the  court  gave  at  the  plaintiff's  request.  Notwithstanding 
this  instruction,  appellant  claims  that  this  evidence  preju- 
diced the  jury,  and  that  by  reason  thereof  he  did  not  get 
a  fair  trial,  and  that  the  verdict  should  have  been  set  aside. 
The  testimony  complained  of  was  in  reference  to  rents  for 
certain  lands  which  the  defendant  had  conveyed  to  the 
plaintiff  some  time  previously.  The  defendant  claimed 
that  he  had  conveyed  these  lands  to  the  plaintiff  in  order 
to  prevent  their  being  seized  by  his  creditors.  That  he  did 
this  upon  the  advice  and  at  the  request  of  the  plaintiff,  and 
he  sought  to  recover  of  him  for  the  use  and  occupation  of 
this  land  after  it  had  been  so  conveyed. 

When  the  cause  was  submitted  to  the  jury,  the  court  prop- 
erly instructed  them  that  the  defendant  was  not  entitled 
to  recover  from  the  plaintiff  anything  for  the  use  and  oc- 
cupation of  this  land  while  the  plaintiff  held  the  same  under 
and  by  virtue  of  the  deed  which  the  defendant  had  given 
him.  We  are  not  disposed  to  adopt  the  rule  that  evidence 
improperly  admitted  cannot  be  counteracted  in  the  subse- 
quent course  of  the  trial,  and  that  the  same  should  entitle 
the  objecting  party  to  a  new  trial  in  all  cases.  Evidently 
the  plaintiff  thought  an  instruction  dii^cting  the  jury  to 
disregard  this  testimony  would  prevent  its  having  any  pre- 
judicial effect,  or  he  would  not  have  asked  it,  but  would 
have  relied  upon  his  objection  and  exception.     But  he  saw 
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fit  to  ask  for  the  instruction,  and  the  court,  being  then  sat- 
isfied that  the  testimony  had  been  wrongfully  admitted, 
gave  it,  and  we  think  the  plaintiff  should  be  bound  by  the 
course  he  adopted,  there  being  nothing  to  indicate  that  it 
did  influence  the  jury  in  finding  a  verdict  against  him  on 
the  other  causes.  It  was  in  relation  to  a  cause  of  action 
distinct  in  itself,  which  was  entirely  withdrawn  from  the 
consideration  of  the  jury  by  the  instruction.  If,  during  the 
trial,  the  defendant  who  introduced  the  testimony  had  asked 
to  have  it  excluded,  a  different  case  would  have  been  pre- 
sented, and  the  plaintiff  would  have  been  in  a  position  to 
ask  a  suspension  and  setting  aside  of  the  trial  and  the  call- 
ing of  another  jury  for  a  re-trial  if  he  thought  the  present 
jury  was  disqualified  to  try  the  case  in  consequence  of  such 
testimony,  or  possibly  it  would  have  been  ground  for  setting 
aside  a  verdict  against  him  had  he  continued.  But  gener- 
ally a  party  should  ask  for  relief  at  the  first  opportunity. 
Many  authorities  hold  that  an  error  in  the  admission  of  tes- 
timony will  be  cured  by  an  instruction  withdrawing  it  from 
the  case.  2  Thompson  on  Trials,  §  2415;  Smith  v.  Whit- 
man, 6  Allen,  662;  Anthony  v,  Travis^  148  Mass.  53  (19 
N.  E.  Rep.  8);  SJiepard  v.  Chicago^  etc.^  By.  Co,^  77  Iowa, 
54  (41  N.  W.  Rep.  564);  United  States  v.  Kimtze  {lAdho\ 
21  Pac.  Rep.  407;  Ihirant  v,  Lexington  Coal  Mhu  Co.^  97 
Mo.  62  ( 10  S.  W.  Rep.  484). 

The  next  ground  of  error  claimed  is  with  reference  to 
the  note  upon  which  the  defendant  sought  to  recover  from 
the  plaintiff.  The  plaintiff  in  his  reply  admitted  the  exe- 
cution of  the  note,  but  alleged  that  for  the  making  and  de- 
livery of  the  same  there  was  no  consideration.  At  the 
trial  he  testified  in  substance  that  long  prior  to  the  making 
of  the  note  his  wife  had  deserted  him  without  cause,  and  con- 
tinued to  live  apart  from  him.  That  the  defendant  some- 
times visited  her  at  improper  hours  and  under  circumstances 
justifying  a  belief  upon  his  part  of  improper  relations  be- 
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tween  them  while  she  was  living  apart  from  him.  That 
the  defendant  had  told  him  that  he  knew  why  his  wife  had 
left  him,  and  that  it  was  on  his,  the  defendant's,  account, 
and  that  he  could  persuade  her  to  return  to  the  plaintiff, 
and  that  nobody  else  could  do  so,  and  that  if  plaintiff  would 
give  him  money  to  get  out  of  the  country  with  he  would 
go  away  and  induce  plaintiff's  wife  to  return;  and  that  in 
consideration  of  said  promise  on  the  part  of  defendant, 
and  for  no  other  consideration,  he  executed  and  delivered 
to  him  said  note.  Whereupon  he  was  asked  by  his  attor- 
ney whether  he  supposed  the  relations  of  Mrs.  Lyts  and 
Mr.  Keevey  were  criminal,  and  whether  he  had  reason  so 
to  suppose.  This  was  objected  to  by  the  defendant  as  im- 
material; the  objection  was  sustained,  and  the  plaintiff  ex- 
cepted. 

Appellant  contends  that  the  question  was  proper  and 
material,  on  the  ground  that  if  such  relations  did  exist,  and 
the  note  was  given  to  induce  the  defendant  to  forego  the 
same,  that  it  would  have  been  given  for  a  consideration 
which  the  law  would  not  recognize,  and  that  the  defendant 
could  not  recover  thereon.  The  respondent  contends  that 
the  testimony  sought  was  inadmissible  under  the  pleadings; 
that  the  plaintiff  had  alleged  a  want  of  consideration,  while 
he  undertook  by  this  testimony  to  show  an  illegal  consid- 
eration, which  is  not  permissible.  In  support  of  the  propo- 
sition that  an  illegal  consideration  cannot  be  shown  under 
an  allegation  of  no  consideration,  and  that  it  is  necessary 
to  allege  the  facts,  see  Bliss  on  Code  Pleading,  §  330; 
Gushee  v.  Leavitt^  6  Cal.  160;  Finley  v.  Quirky  9  Minn. 
194. 

This  position  seems  to  be  well  taken,  and  while  this  ob- 
jection was  not  properly  raised  at  the  trial  —  the  objection 
there  being  that  it  was  immaterial  only,  yet,  under  the  rule 
that  the  action  of  the  court  will  generally  be  sustained 
where  any  good  reason  therefor  exists,  although  it  may 
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not  have  been  the  one  which  moved  the  court  to  act,,  and 
although  the  one  relied  upon  by  the  court  may  have  been 
insufficient,  we  think  the  objection  is  available  here  in  this 
instance,  and  that  the  ruling  excluding  the  testimony  should 
be  sustained. 

Of  course,  the  question  as  it  stood  was  otherwise  objec- 
tionable, except  as  preliminary  to  other  proof  showing 
what  his  reasons  were  for  so  believing.  If  admissible  at 
all,  it  was  necessary  to  show  the  facts  so  that  the  jury  might 
draw  conclusions  therefrom,  and  not  from  the  belief  or  sup- 
positions of  the  witness.  The  record  does  not  show  that 
the  question  was  supplemented  by  any  offer  of  further 
proof  in  this  respect.  All  of  the  testimony  in  relation  to 
the  consideration  for  w^hich  the  note  was  given  is  not  be- 
fore us,  the  record  being  properly  limited  to  enough  of  it 
to  present  the  point  raised.  The  consideration,  while  a 
novel  one,  was  not  necessarily  unlawful;  the  jury  may  not 
have  believed  the  statement  of  the  plaintiff  that  the  defend- 
ant visited  Mrs.  Lyts  at  improper  hours,  and  may  not  have 
found  that  he  held  any  improper  relations  with  her,  and  if 
so  the  consideration  shown  by  the  testimony  was  otherwise 
lawful  and  would  support  an  action  upon  the  note.  Xo 
question  was  raised  as  to  its  performance  by  the  defendant. 

Among  other  instructions  bearing  upon  this  subject,  the 
court  gave  the  following,  which  sufficiently  presented  the 
issue: 

^'The  jury  are  instructed  that,  if  the  note  set  up  in  the 
defendant's  counter  claim  was  given  by  the  plaintiff  in  con- 
sideration of  the  defendant's  promise  to  persuade  Mrs. 
Lyts  to  return  to  her  husband,  that  he,  Keevey,  would  go 
away  and  that  only  —  go  away  out  of  the  territory,  and 
that  only,  then  there  was  a  good  consideration  therefor, 
and  your  verdict,  so  far  as  the  note  is  concerned,  should 
be  for  defendant.  But  if  the  jury  should  further  believe 
from  the  testimony  in  this  case  that  the  defendant  was  re- 
sponsible for  the  separation  of  plaintiff's  wife  from  him. 
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and  was,  by  inflaence  or  otherwise,  keeping  his,  plaintiff's, 
wife,  from  returning  to  the  plaintiff,  and  that  plaintiff  be- 
lieved that  to  be  a  fact,  and  that  the  main  and  principal 
consideration  to  the  plaintiff  was,  in  fact,  that  defendant 
should  desist  from  his  attention  to  the  wife  of  plaintiff,  and 
that  the  promise  to  persuade  plaintiff's  wife  to  return  to 
her  husband  and  defendant  would  leave  the  country  was 
collateral,  or  a  part  of  the  main  consideration  of  desisting 
fronri  further  attention  to,  or  improper  relation  with,  the 
plaintiff's  wife,  then,  in  such  case,  if  you  so  believe  from 
the  evidence,  the  defendant  cannot  recover  on  the  note  in 
evidence  against  the  plaintiff." 

The  other  instructions  thereon  were  more  favorable  to 
the  plaintiff. 

The  third  ground  of  error  complained  of  is  with  refer- 
ence to  an  instruction  which  the  court  gave  the  jury  relating 
to  the  rule  to  be  observed  by  them  in  the  consideration  of 
the  testimony  of  witnesses.  Said  instruction  was  as  fol- 
lows: 

^' You  are  the  exclusive  judges  of  the  weight  of  the  testi- 
mony and  the  credibility  of  witnesses.  You  are  to  deter- 
mine what  weight  you  will  give  to  the  testimony  of  any 
witness,  and  you  will  be  slow  to  reject  the  testimony  of 
any  witness;  and  be  careful,  and  if  you  can  reconcile  any 
statement  and  all  the  testimony,  or  any  of  the  testimony  of 
any  witness  with  the  facts,  and  with  the  probable  motives, 
it  will  be  your  duty  to  do  so;  but  if  you  should  be  satisfied 
that  any  witness  has  knowingly  testified  falsely  in  any  ma- 
terial matter  in  this  cause,  you  have  a  right  to  reject  the 
whole  of  the  testimony  of  such  witness,  unless,  on  any 
point,  such  testimony  was  corroborated  by  other  unim- 
peached  testimony." 

Appellant  insists  that  this  testimony  was  erroneous:  (1 ) 
As  an  instruction  upon  the  value  of  the  testimony;  and  (2) 
in  the  statement  that  if  the  testimony  of  the  witness  be 
found  false  in  any  material  matter  it  might  be  rejected, 
unless  corroborated  by  other  unimpeached  testimony.  ( 3 ) 
The  instruction  assumes  that  there  are  repugnant  state- 
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ments  in  the  testimony  which  the  jury  must  reconcile  if 
they  can.  As  to  the  first  point,  we  see  no  ground  for  any 
claim  that  the  instruction  had  any  improper  bearing  upon 
the  weight  or  value  of  the  testimony,  and  the  last  point  is 
untenable,  for  the  record  shows  that  the  testimony  was  con- 
tradictory. 

The  second  objection  presents  some  difficulty,  as  it  in- 
volves a  point  upon  which  the  authorities  are  conflicting. 
We  would  not  desire  to  sanction  the  instruction  as  an  ap- 
propriate one  in  all  cases,  for  such  a  witness  might  be  cor- 
roborated by  facts  in  the  cause  made  to  appear  otherwise 
than  by  "testimony,"  as  it  is  popularly  understood,  viz.: 
The  statements  of  witnesses  under  oath.  "Unless  cor- 
roborated by  other  credible  evidence  or  by  the  facts  and 
circumstances  proved,"  would  generally  be  a  better  quali- 
fication. It  is  not  claimed,  however,  in  this  case  that  any 
facts  and  circumstances  were  made  to  appear  in  any  other 
way  than  by  the  testimony  of  the  witnesses.  While  the 
instruction  may  not  have  been  couched  in  the  most  apt  lan- 
guage, we  think  the  objections  urged  against  it  are  not  well 
founded,  and  that  there  was  no  substantial  error.  State  v, 
Ormiston,  66  Iowa,  143-152  (23  N.  W.  Rep.  370);  Hay- 
mond  V,  Saucer^  84  Ind.  3-12;  Harper  v.  State^  101  Ind. 
109-113;  2  Thompson  on  Trials,  §§  2418,  2420,  2426; 
Orahtree  v,  Hagenhaugh,  26  111.  233-240. 

Judgment  affirmed. 

Dunbar,  C.  J.,  and  Stiles  and  Anders,  JJ.,  concur. 
HoYT,  J.,  dissents. 
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[  No.  642.    Decided  January  81,  18»3.] 

William  H.  Carroll,  Respondent^  v.  Centralia  Water 

Company,  Appellant 

TRIAL— CROSS  EXAMINATION  —  NEGLIGENCE  — PUBLIC  HIGHWAY  — 
INSTRUCTIONS  —  INVADING  PROVINCE  OF  JURY  — HARMLESS  ERROR. 

The  character  and  extent  of  cross  examination  rests  largely  in 
the  discretion  of  the  court,  and  unless  such  discretion  is  abused  to 
the  injury  of  the  party  complaining,  the  judgment  will  not  be  re- 
versed, although  the  examination  may  not  be  allowed  to  the  extent 
desired  by  counsel. 

Under  Gen.  Stat.,  §744,  et  seq.,  providing  that  the  roads,  streets 
and  alleys  of  every  city  as  shown  by  plat  thereof  tiled  in  the  office 
of  the  auditor  of  the  county  in  which  such  city  is  located,  are  public 
highways,  it  is  unnecessary,  in  an  action  for  injuries  received  upon 
the  public  highway  of  a  city  through  the  negligence  of  private  par- 
ties, to  allege  and  prove  the  incorporation  of  such  cit3^ 

In  an  action  for  injuries  received  from  falling  into  an  excava- 
tion in  an  alley,  it  is  immaterial  whether  the  city  had  ever  formally 
accepted  the  alley  as  a  public  highway  and  improved  it  by  grading 
or  otherwise. 

Although  a  trial  judge  should  not  undertake  to  tell  the  jury  upon 
what  state  of  facts  defendant  would  be  deemed  negligent,  yet, 
having  done  so  and  having  drawn  a  correct  conclusion  from  the 
facts  stated,  a  new  trial  should  not  be  granted,  as  no  injury  has 
thereby  been  done  to  defendant. 

Although  the  instructions  of  the  court  may  be  erroneous,  yet 
where  the  verdict  is  unmistakably  in  accordance  with  the  evidence 
and  consonant  with  justice,  the  judgment  thereon  ought  not  to  be 
disturbed.    (Hoyt  and  Stiles,  JJ.,  dissent.) 

Appeal  from  Superior  Courts  Leiois  County, 

George  E,  Rhodes^  and  Tripp^  Toion^  Likens  <&  Dillon^ 
for  appellant. 

A.  E.  Rice^  and  C.  B,  Reynolds^  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

Anders,  J. — This  action  was  brought  by  the  respond- 
ent, to  recover  damages  for  injuries  sustained  by  falling 
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into  an  excavation  alleged  to  have  been  made  in  a  com- 
mon and  public  highway,  in  the  city  of  Centralia,  and 
negligently  left  open  and  unguarded  by  the  appellant 
Judgment  was  entered  upon  the  verdict  of  the  jury  in  favor 
of  the  plaintiff,  to  reveree  which  the  defendant  prosecutes 
this  appeal. 

It  is  shown  by  the  evidence  in  this  case,  l>eyond  dispute, 
that  the  appellant  corporation  caused  a  hole  about  four 
feet  deep  and  some  eighteen  or  twenty  inches  in  diameter 
to  be  dug  in  an  alley  running  north  and  south  between 
blocks  fifteen  and  sixteen,  in  Railroad  addition  to  the  city 
of  Centralia,  for  the  purpose  of  placing  therein  a  telephone 
pole,  and  that  on  the  night  of  March  28,  1891,  which  was 
cloudy  and  dark,  it  was  left  uncovered  and  without  any 
barrier  to  prevent  travelers  from  falling  into  it,  or  any- 
thing to  warn  them  of  danger. 

The  respondent  lived  some  distance  from  the  business 
portion  of  the  town,  and  at  about  nine  o'clock  that  night 
was  returning  home  from  the  store  and  butcher  shop,  where 
he  had  purchased  some  eggs  and  beefsteak,  which  he  car- 
ried in  a  pail.  From  the  street  west  of  the  blocks  men- 
tioned to  the  alley  the  land  was  level  and  unenclosed,  and 
the  respondent  passed  over  this  vacant  space  and  into  the 
alley,  where  he  stepped  into  the  hole  dug  by  appellant, 
and  fell  forward  and  severely  injured  the  joint  of  his  left 
knee.  He  was  well  acquainted  with  the  premises  where 
the  accident  happened,  and  had  been  accustomed  to  go  that 
way  in  passing  to  and  from  his  home  for  fifteen  or  eighteen 
months  previously,  but  had  no  knowledge  of  the  existence 
of  the  excavation  until  he  fell  into  it.  Other  persons,  and 
especially  those  living  in  that  part  of  town,  frequently 
passed  and  repassed  at  the  same  place. 

No  claim  is  made  by  appellant  that  the  damages  awarded 
by  the  jury  are  excessive,  but  the  appellant  contends  that 
the  court  committed  prejudicial   error  in  curtailing  the 
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cross  examination  of  the  plaintiff,  in  denying  appellant^ s 
motion  for  a  non-suit,  in  holding  that  the  plaintiff  had 
proved  that  the  city  of  Centralia  was  incorporated,  and  in 
charging  the  jury  upon  the  law  applicable  to  the  case. 

As  to  the  cross  examination  of  plaintiff,  we  fail  to  per- 
ceive how  the  appellant  was  prejudiced  by  the  action  of 
the  court  in  not  permitting,  on  its  own  motion,  the  ques- 
tions ^"how  much  beef  steak"  the  witness  had  purchased 
while  down  town  that  evening,  and  ''how  were  you  carry- 
ing them"  (referring  to  the  eggs  and  beef  steak),  to  be 
answered,  in  view  of  the  fact  that  the  witness  had  already 
testified  that  he  was  carrying  "two  dozen  eggs  in  a  tin 
pail  and  two  pounds  of  beef  steak"  at  the  time  the  acci- 
dent occurred.  While  a  party  has  a  perfect  right  to  freely 
and  fully  cross  examine  the  witnesses  of  his  adversary  upon 
all  material  matters  brought  out  on  the  examination  in 
chief,  still  the  character  and  extent  of  such  examination 
rest  largely  in  the  sound  discretion  of  the  court,  and,  un- 
less such  discretion  is  abused  to  the  injury  of  the  party 
complaining,  the  judgment  will  not  be  reversed,  even  al- 
though the  examination  is  not  allowed  to  be  carried  to  the 
extent  desired  by  counsel.  We  think  the  cross  examina- 
tion in  this  instance  was  not  unduly  restricted  as  to  any  of 
the  points  mentioned  in  the  brief  of  appellant.  The  man- 
ner in  which  the  witness  was  traveling,  what  he  was  carry- 
ing, the  condition  and  character  of  the  surface  of  the 
ground,  and  whether  or  not  the  witness  was  walking  in  a 
well  defined  path  at  the  time  he  received  the  injury  com- 
plained of,  were  questions  to  which  the  cross  examination 
was  directed,  and  upon  which  the  witness  testified  fairly 
and  freely,  and  without  any  apparent  endeavor  to  conceal 
the  facts. 

The  complaint  alleged  that  the  excavation  into  which 
the  plaintiff  fell  was  in  a  common  and  public  highway  and 
*' within  the  corporate  limits  of  the  city  of  Centralia." 
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Aod  the  court  held  that  the  plat  of  Railroad  addition  to 
the  city,  which  was  introduced  in  evidence,  and  which  was 
of  record  in  the  office  of  the  county  auditor,  and  on  which 
the  alley  was  shown  in  which  it  was  alleged  that  the  exca- 
vation was  made  by  defendant,  was  sufficient  proof  of  the 
allegation  of  the  complaint.  The  material  question  was  not 
whether  the  city  of  Centralia  was,  in  fact,  incorporated,  but 
whether  the  place  described  was  a  pubKc  highway,  and  the 
plat  was  competent  evidence  to  prove  that  fact.  In  every 
city  or  town  which  has  been  surveyed  and  platted,  and  a 
plat  thereof  showing  the  roads,  streets  and  alleys  has  been 
filed  in  the  office  of  the  auditor  of  the  county  in  which  such 
city  or  town  is  located,  the  roads,  streets  and  alleys  as 
shown  by  such  plat  are  made  public  highways  by  statute. 
See  Gen.  Stat. ,  S§  744,  745,  746,  755.  It  follows,  therefore, 
that  the  alley  between  blocks  15  and  16  of  Railroad  addi- 
tion to  the  city  of  Centralia,  as  shown  by  the  plat,  was  and 
is  a  public  highway  over  which  all  persons  have  a  right  at 
any  and  all  times  to  pass;  and  the  court  would  have  been 
justified  in  so  charging  the  jury.  Moreover,  the  alley 
must  have  been  within  the  jurisdiction  of  the  city,  else  the 
appellant  would  not  have  attempted  to  justify  its  action 
in  digging  the  hole,  as  it  did,  by  introducing  in  evidence  a 
resolution  of  the  city  council  authorizing  it  to  place  its 
telephone  poles  in  the  streets  and  alleys.  It  would  seem, 
therefore,  that  the  fact,  if  it  be  a  fact,  that  the  court  deemed 
the  evidence  sufficient  to  prove  the  incorporation  of  the 
city,  in  no  way  affected  the  rights  of  appellant. 

The  objection  to  the  ruling  of  the  court  on  the  defend- 
ant's motion  for  a  non-suit  cannot  be  sustained.  The  ar- 
gument of  the  learned  counsel  for  appellant  upon  this 
point  is,  that  thei-e  was  no  proof  showing,  or  tending  to 
show,  that  the  path  traveled  by  the  respondent  was  a  high- 
way or  street,  and,  therefore,  no  proof  of  negligence  on  the 
part  of  appellant.     But  the  difficulty  with  the  argument  is. 
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that  it  was  of  no  consequence  whether  there  was  or  was 
not  a  street  or  highway  across  the  vacant  block  over  which 
the  respondent  passed  before  reaching  the  alley,  for  it  was 
in  the  alley,  a  place  where  the  respondent  had  a  right  to 
be,  that  the  act  constituting  negligence  was  alleged  to  have 
been  committed,  and,  as  we  have  already  seen,  the  alley 
was  a  public  highway.  Nor  was  it  material,  so  far  as  ap- 
pellant's liability  is  concerned,  whether  the  city  had  ever 
formally  accepted  it  as  a  public  highway  and  improved  it 
by  grading  or  otherwise.     Beck  v.  Carter^  68  N.  Y.  283. 

The  next  objection  relates  to  the  judge's  charge  to  the 
jury.  It  is  contended  that  in  stating  to  the  jury  that  cer- 
tain facts  if  proved  established  negligence,  or  want  of  or- 
dinary care,  the  court  took  the  question  of  negligence  from 
their  consideration;  and,  further,  that  the  court's  instiiio- 
tion  as  to  the  meaning  of  contributory  negligence  and  the 
rules  of  law  governing  that  que^^tion  were  misleading  and 
erroneous,  and  that  the  jury  were  not  given  any  proper 
rule  or  direction  by  which  they  were  to  be  governed  in  the 
assessment  of  damages. 

We  quite  agree  with  the  view  of  appellant  that  negli- 
gence is,  under  almost  all  circumstances,  a  question  of  fact 
for  the  determination  of  the  jury,  and  we.  may  concede 
that  that  question  should  have  been  unequivocally  left  to 
the  jury  to  determine.  But  upon  the  facts  established  by 
the  evidence  in  the  record,  it  does  not  necessarily  follow 
that  the  action  of  the  court  in  that  regard  is  a  sufficient 
ground  for  a  reversal  of  the  judgment. 

It  can  scarcely  be  denied  that  the  digging  of  a  deep  pit 
in  a  highway,  in  a  town  or  city,  and  leaving  it  uncovered 
and  unguarded  at  night,  with  nothing  to  protect  or  warn 
travelers,  is  negligence.  In  Sexton  v.  Zett^  44  N.  Y.  430, 
it  was  held  that  proof  of  the  fact  that  defendant  dug  a 
ditch  across  a  public  sidewalk  and  allowed  it  to  remain 
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open,  in  the  night  time,  with  no  provision  for  warning  or 
protecting  travelers,  established  negligence  as  matter  of 
law,  and  that  a  refusal  to  submit  the  question  to  the  jary 
was  not  error.  See  also  2  Shearman  and  Redfield  on  Neg- 
ligence, §715.  Such  excavations  are  nuisances.  Beckv, 
Carter^  supra;  Elliott  on  Roads  and  Streets,  pp.  483,  487. 
And  a  license  from  the  city  in  such  cases  is  no  protection 
against  liability  to  persons  injured  while  exercising  ordi- 
nary care  and  diligence.  Pfau  v.  Reynolds^  53  III.  212; 
2  Shearman  and  Redfield  on  Negligence,  §360;  Sexton  -v, 
Z,ett^  supra. 

Assuming  that  the  trial  judge  should  not  have  under- 
taken to  tell  the  jury  upon  what  state  of  facts  appellant 
would  be  deemed  negligent,  yet,  having  done  so,  and,  ac- 
cording to  the  foregoing  authorities,  having  drawn  a  cor- 
rect conclusion  from  the  facts  stated,  a  new  trial  should  not 
be  granted  on  that  ground,  for  the  reason  that  no  injury 
could  result  therefrom.  Thompson,  Charging  the  Jury, 
pp.  160,  161.  And,  besides,  the  appellant  is  hardly  in  a 
position  to  justly  criticise  the  court  for  stating  what  facts 
would  establish  negligence  on  the  part  of  the  appellant,  be- 
cause, at  its  request,  the  court  also  instructed  the  jury  that 
if  they  found  certain  facts  established  by  the  evidence,  then 
the  defendant  (appellant)  would  not  be  guilty  of  negli- 
gence. If  it  is  error  to  say  that  particular  facts  in  a  given 
case  do  constitute  negligence,  it  is  equally  erroneous  to 
state  what  facts  do  not  establish  it. 

We  will  not  now  stop  to  discuss  the  objections  of  appel- 
lant to  the  instruction  of  the  court  upon  the  question  of 
contributory  negligence  and  that  of  the  measure  of  dam- 
ages, but  simply  remark  that  the  former  is  obscure  and  the 
latter  incomplete  and  inaccurate,  but  that  it  does  not  ap- 
pear that  the  jury  were  thereby  misled. 

The  ultimate  fact  for  us  to  determine  is,  whether  the 
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jury  arrived  at  a  correct  conclusion.  And  we  think  they 
did,  and  that  complete  justice  has  been  done  in  this  case. 
There  is  no  conflict  in  the  testimony  on  the  material  ques- 
tions in  issue.  And  the  verdict  is  unmistakably  in  accord- 
ance with  the  evidence  and  consonant  with  justice,  and 
ought  not,  therefore,  to  be  set  aside  and  the  judgment  ren- 
dered thereon  reversed  on  account  of  erroneous  instruc- 
tions bv  the  court.  Harris  v.  Doe^  4  Blackf.  370;  Wood  v. 
Wylds,  11  Ark.  754;  Tei^hune  v,  Dever,  36  Ga.  648;  De- 
peyster  v.  Columbian  Ins.  Co.^  2  Caines,  85;  Branch  v. 
Doane,  17  Conn.  403. 

It  is  clearly  and  indisputably  shown  by  the  evidence  that 
the  injuries  received  by  the  respondent  were  of  an  exceed- 
ingly painful  character.  The  ligaments  of  the  joint  were 
so  sprained  that  his  knee  became  swollen  and  inflamed  to 
such  an  extent  as  to  cause  great  and  constant  suffering  for 
several  days.  He  was  entirely  incapacitated  from  labor 
for  six  weeks,  thereby  losing  his  ordinary  earnings  of  two 
dollars  per  day  during  that  time,  besides  the  physician^s 
bill,  which  was  ten  dollars.  At  the  time  of  the  trial,  some 
ten  months  after  the  injury  was  received,  he  was  lame,  and 
his  knee  joint  was  stiff  and  much  weaker  than  formerly, 
and,  according  to  the  testimony  of  the  attending  physician, 
the  chances  are  that  it  will  permanently  so  remain.  And 
all  these  things  resulted  solely,  according  to  the  evidence, 
from  the  negligent  conduct  of  the  appellant.  Upon  this 
state  of  facts  the  jury  returned  the  following  verdict: 

'*We,  the  jury  in  the  above  entitled  cause,  do  find  for 
the  plaintiff,  and  assess  the  amount  of  his  recovery  at  the 
sum  of  ^85  for  loss  of  time  and  doctor's  fees,  and  the  sum 
of  $600  as  damages  for  injuries  sustained." 

This  verdict  shows  on  its  face  that  the  jury  not  only 
comprehended  the  evidence  in  the  case,  but  also  the  law 
applicable  to  the  assessment  of  damages.  Its  language 
precludes  the  idea  that  punitive  damages  were  given,  and 
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demonstrates  that  the  jury  were  not  misled  by  a  mistaken 
view  of  the  law. 

The  judgment  of  the  court  below  is  affirmed. 

Dunbar,  C.  J.,  and  Scott,  J.,  concur. 

Hoyt,  3,  {dissenting), — The  opinion  of  the  majority  of 
the  court  seems  to  lay  down  the  rule  that  however  errone- 
ous may  be  the  instructions  given  by  a  court  to  a  jury, 
the  judgment  will  not  on  that  account  be  reversed  here  if 
under  all  the  circumstances  of  the  case  this  court  is  of  the 
opinion  that  the  damages  recovered  were  not  excessive. 
In  other  words,  it  seems  to  be  held  that  such  erroneous 
instructions  will  not  reverse  the  cause  unless  it  affirma- 
tively appears  from  the  record  that  the  appellant  has  been 
injured  by  such  instructions.  I  am  unable  to  agree  to 
such  proposition.  As  I  understand  the  rule  in  regard  to 
such  matters,  it  is  that  material  error  in  ruling  upon  a 
question  of  law  during  the  progress  of  the  trial  or  in  in- 
structions given  to  the  jury  will  entitle  the  party  against 
whom  such  ruling  is  made  to  a  reversal  of  the  judgment 
unless  it  affirmatively  appears  from  the  record  beyond  any 
reasonable  controversy  that  the  error  committed  by  the  court 
could  not  have  affected  the  verdict  rendered  by  the  jury  or 
the  judgment  of  the  court.  That  where,  as  in  this  case, 
it  is  conceded  that  the  instruction  of  the  court  as  to  the 
measure  of  damages  was  incorrect,  the  fact  that  even  with 
such  erroneous  instruction  the  jury  did  not  render  a  larger 
verdict  than  under  all  the  proofs  this  court  thinks  the 
plaintiff  entitled  to,  would  in  no  manner  establish  the  fact 
that  the  appellant  had  not  in  fact  been  injured  by  such  er- 
roneous instruction.  The  jury  is  the  body  that  is  to  deter- 
mine the  amount  of  damages,  and  not  this  court.  And 
this  court  can  with  no  more  propriety  refuse  to  reverse  a 
case  under  such  circumstances  because  the  verdict  does  not 
seem  to  it  to  have  been  larger  than  it  should  have  been 
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had  proper  instructions  been  given,  than  it  could  reverse 
a  case  where  no  error  of  law  was  found,  for  the  simple  rea- 
son that  the  verdict  was  somewhat  larger  than  under  the  cir- 
cumstances disclosed  by  the  record  it  would  have  found 
the  party  to  be  entitled  to. 

In  my  opinion  there  are  other  errors  in  the  I'ecord,  but  no 
good  purpose  would  be  subserved  by  a  discussion  thereof 
here.  I  think  the  judgment  should  have  been  reversed, 
and  a  new  trial  had. 

Stiles,  J.,  concurs. 


[Ko.  647.    Decided  January  31, 1893.] 

Bessie  M.  Willson,  Respondent^  v.  Northern  Pacific 

Railroad  Company,  Appellant 
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CARRIERS — EJECTION  OF  PASSENGER — DAMAGES. 

The  wroQgful  expulsion  of  a  passenger  from  a  car,  although  un- 
accompanied by  physical  force  or  violence,  is  actionable  on  the 
theory  that,  when  the  relation  of  passenger  and  carrier  is  estab- 
lished, a  wrongful  violation  of  the  contract  upon  the  part  of  the 
carrier  is  a  breach  of  a  public  duty. 

In  such  a  case  the  sense  of  wrong  suffered  and  the  feeling  of  hu- 
miliation and  disgrace  engendered  is  an  actual  damage  for  which 
the  injured  party  may  recover  compensation,  such  damages  being 
compensatory  and  not  exemplary.  (  Stiles  and  Hoyt,  JJ.,  dis- 
sent.) 

Appeal,  from  Superior  Courts  King  County . 

Mitchell^  Ashton  cfe  Chapman^  and  Andrew  F,  Burleigh^ 
for  appellant. 

Thompson^  Edsen  cfe  Humphries^  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

Scott,  J. — On  June  29, 1891,  the  respondent  purchased 
ti  ticket  from  Vincennes,  Indiana,  to  Seattle,  Washington, 
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via  St.  Paul,  Minnesota,  over  appellant's  road.  On  July 
2d,  soon  after  leaving  St.  Paul,  the  ticket  exchanger  passed 
through  the  train  and  took  up  the  tickets  of  the  passengers, 
giving  them  exchange  tickets  in  return.  By  mistake  the 
respondent  was  given  an  exchange  ticket  to  Missoula,  Mon- 
tana, instead  of  to  Seattle.  The  mistake  was  unnoticed  at 
the  time,  and  respondent  traveled  upon  this  ticket  over  the 
various  divisions  of  appellant's  road  from  St.  Paul  to  Mis- 
soula, arriving  there  on  the  4th  day  of  July.  Just  before 
reaching  this  point,  the  conductor  of  the  train  took  up  the 
respondent's  ticket  whereupon  he  was  informed  by  her  that 
her  destination  was  Seattle;  that  her  original  ticket  which 
had  been  taken  up  was  purchased  to  that  point.  After 
some  conversation  the  conductor  said  to  respondent  that  he 
would  telegraph  back  and  undertake  to  ascertain  the  facts 
and  get  the  mistake  rectified.  He  did  telegraph  accord- 
ingly and  received  an  answer  stating  that  '*Mrs.  Walker's 
ticket  was  to  Missoula,  Montana.'^  It  seems  that  a  mis- 
take was  made  in  the  name  in  sending  this  answer.  The 
conductor  claims  that  he  only  sent  one  telegram  and  that 
this  was  an  answer  to  it,  and  that  the  name  of  Mrs.  Walker 
was  evidently  meant  for  Miss  Willson.  He  then  informed 
respondent  that  she  would  either  have  to  purchase  a  ticket 
to  Seattle  or  he  could  not  carry  her  any  further  than 
Missoula. 

The  price  of  a  ticket  from  Missoula  to  Seattle  was  $30. 30, 
and  respondent  did  not  have  sufficient  money  with  her  to 
pay  for  one,  of  which  fact  she  informed  the  conductor. 
Some  of  the  other  passengers  had  become  interested  in  re- 
spondent's behalf,  and  protested  against  her  being  com- 
pelled to  leave  the  train.  But  the  conductor  insisted  there 
was  no  other  alternative,  if  she  did  not  pay  her  fare  for 
the  remainder  of  the  distance.  One  of  the  passengers  said 
to  the  respondent  that  if  she  was  required  to  leave  the 
train  to  do  so,  and  that  he  would  then  purchase  a  ticket  for 
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her  from  Missoula  to  Seattle,  and  that  she  could  reenter 
the  car  and  continue  her  journey.  At  Missoula  the  con- 
ductor again  said  to  the  respondent  that  she  must  pay  her 
fare  for  the  remainder  of  the  distance  or  leave  the  train. 
Whereupon,  respondent  got  up  from  her  seat,  but  without 
taking  any  of  her  wraps  or  baggage,  and  walked  out  upon 
the  platform,  followed  by  the  conductor  and  by  the  pas- 
senger aforesaid.  The  conductor  held  the  train  a  few  mo- 
ments at  this  place  while  this  passenger  purchased  a  ticket 
for  the  respondent  to  Seattle.  Whereupon  she  reentered 
the  car  and  resumed  her  seat,  arriving  at  Seattle  without 
any  material  delay. 

Soon  after  her  arrival  at  Seattle,  the  appellant's  agents, 
having  further  investigated  the  matter,  and  having  found 
there  had  been  a  mistake  made  in  exchanging  tickets  with 
respondent,  tendered  her  the  sum  of  §30.30,  which  had 
been  paid  for  the  ticket  from  Missoula  to  Seattle.  She 
declined  to  receive  this,  and  brought  an  action  for  damages. 
A  jury  trial  was  had,  which  resulted  in  a  verdict  in  her 
favor  for  ^1,900.  Upon  a  motion  for  a  new  trial,  the  su- 
perior court  required  her  to  remit  $1,400  of  this  sum, 
which  she  did,  and.  the  judgment  was  allowed  to  stand  for 
^500.     Whereupon  the  railroad  company  appealed. 

Appellant  contends  that  the  respondent  should  be  lim- 
ited in  her  recovery  for  damages  to  her  actual  money  out- 
lay; that  she  should  not  be  allowed  to  recover  anything 
for  humiliation  or  mental  suffering;  that  there  was  nothing 
in  the  treatment  which  respondent  received  which  should 
cause  any  feeling  of  humiliation  or  mental  suffering;  that 
there  must  first  be  a  physical  injury  as  a  foundation  for 
such  a  recovery;  that  a  recovery  for  more  than  the  extra 
fare  paid  in  this  case  would  be,  in  effect,  a  recovery  for 
punitive  or  exemplary  damages,  which  are  never  allowed 
except  in  cases  attended  with  insult  indignities  or  oppres- 
sion, and  are  not  recoverable  in  this  state  in  any  event. 
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Spokcme  Truck  <&  Dray  Co.  v.  Hoefer^  2  Wash.  45  (25  Pac. 
Itep.  1072.) 

The  respondent  does  not  claim  to  have  received  any 
physical  injury  and  was  not  subjected  to  any  abusive  treat- 
ment. She  admits  that  the  conductor  treated  her  in  a 
gentlemanly  manner,  and  it  appears  she  understood  he  was 
simply  obeying  the  regulations  of  the  railroad  company  in 
dealing  with  her  as  he  did.  The  principal  damages  which 
respondent  claims  to  have  suffered  were  in  the  publicity 
given  to  the  matter  in  having  the  attention  of  the  other 
passengers  attracted  thereto,  and  in  being  put  under  ob- 
ligations to  the  gentleman  who  purchased  her  ticket,  in  so 
being  compelled  to  accept  financial  assistance  from  him, 
and  in  the  sense  of  wrong  which  she  suffered.  By  reason 
of  these  matters  she  claims  to  have  been  very  much  an- 
noyed, humiliated  and  disturbed  in  her  peace  of  mind. 
The  respondent  had  no  acquaintances  aboard  the  train  upon 
this  occasion,  except  such  as  she  had  made  upon  the  trip. 
She  was  twenty-one  years  of  age,  and  had  traveled  some 
upon  railroad  trains  before  this  time,  but  not  extensively. 
Owing  to  her  inexperience  in  this  dii'ection  it  seems  she 
was  an  object  of  some  solicitude  on  the  part  of  her  relatives 
in  starting  her  upon  this  journey.  An  uncle  purchased  a 
through  ticket  for  her,  and  accompanied  her  from  Vin- 
cennes  to  Chicago,  there  putting  her  .aboard  the  regular 
sleeping  car  for  Seattle,  so  that  she  might  travel  through 
without  a  change  of  cars. 

From  an  examination  of  many  cases  bearing  upon  these 
questions,  we  are  led  to  the  following  conclusions:  That 
there  is  no  distinction  to  be  drawn  between  a  case  like  this, 
where  the  passenger  vacates  the  car  upon  being  told  to  do 
so  by  the  conductor,  and  one  where  resistance  is  offered 
and  no  more  force  is  used  by  the  agents  of  the  company 
than  is  necessary  to  eject,  as  the  passenger  has  no  right  to 
resist,  but  must  rely  upon  an  action  for  damages.     It  is  as 
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moch  a  wrongful  expulsion  in  one  case  as  in  the  other. 
a  B.  <&  Q.  R.  B.  Co.  V.  Griffin,  68  III.  499;  Penn.  B.  B. 
Co.  V.  Connelly  112  HI.  296;  HaU  v.  Memphis,  etc.,  B.  B. 
Co.,  16  Fed.  Rep.  67;  Toiomend  v.  N.  Y.  Cm.  (&  H.  B.  B. 
R.  Co.,  66  N.  Y.  296.  Such  actions  are  not  necessarily 
founded  upon  a  breach  of  the  contract  to  carry,  but  prop- 
erly lie  in  tort  upon  the  theory  that  where  the  relation  of 
passenger  and  carrier  is  established,  a  wrongful  violation 
of  the  contract  upon  the  part  of  the  carrier  is  a  breach  of 
a  public  duty.  An  action  of  case  would  lie  therefor  at  the 
conoimon  law.  PouUin  v.  Ca/nadian  Pac.  By.  Co.,  47  Fed. 
Rep.  868;  Yorton  v.  Milwaukee,  etc..  By.  Co.,  62  Wis. 
367  (21  N.  W.  Rep.  516);  Wahh  v.  Chicago,  etc..  By.  Co., 
42  Wis.  23;  Head  v.  Georgia  Pacific  By.  Co.,  79  Ga.  368 
(7  S.  E.Rep.  217). 

In  this  last  case  it  will  be  observed  that  the  syllabus  with 
regard  to  the  force  used  is  somewhat  at  variance  with  the 
facts  as  stated  in  the  opinion.  It  is  apparent  that  there 
was  no  question  of  undue  force  or  violence  involved.  Of 
course,  no  question  as  to  the  form  of  the  action  can  arise 
under  a  system  of  code  pleading  where  the  facts  are  stated 
{Hall  V.  M.  cfe  C  B.  B.  Co.,  supra),  and  there  is  no  attempt 
to  raise  any  such  question  in  this  case. 

By  the  great  weight  of  authority  it  is  well  established 
that  the  sense  of  wrong  suffered  and  the  feeling  of  humili- 
ation and  disgrace  engendered,  if  any,  is  an  actual  damage 
for  which  the  injured  "party  is  entitled  to  compensation  in 
this  class  of  cases.  Smith  v.  Pittsburyh,  etc. ,  B.  B.  Co. ,  23 
Ohio  St.  10;  Chicago,  etc.,  B.  B.  Co.  v.  Flagg,  43  HI.  364; 
Chicago,  etc.,  By.  Co.  v.  Chisholm,  79  111.  684;  Penn.  B. 
B.  Co.  V.  Connell,  sv/pra;  B.  &  O.  B.  B.  Co.  v.  Bambrey 
(Pa.)  16  Atl.  Rep.  67;  Quigley  v.  Central  Pac.  B.  B.  Co.,  6 
Sawy.  107;  Hamilton  v.  Third  Ave.  B.  B.  Co.,  53  N.  Y. 
25;  Lake  Erie,  etc.,  By.  Co.  v.  Fix,  88  Ind.  381;  Chicago, 
etc.,  B.  B.  Co.  V.  Holdridge,  118  Ind.  281  (20  N.  E.  Rep. 
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837);  FincK  v.  N.  P.  R.  R.  Co.,  47  Minn.  36  (49  N.  W. 
Rep.  329);  Carsten  v.  N,  P.  R.  R,  Co,,  44  Minn.  454  (47 
N.  W.  Rep.  49);  Hoffman  v.  JV.  P  R.  R.  Cfe.,  45  Minn.  53 
(47  N.  W.  Rep.  312);  Penn.  Co.  v.  Bray,  125  Ind.  229  (25 
N.  E.  Itep.  439.) 

That  such  claims  are  here  regarded  as  falling  within  the 
class  known  as  compensatory  damages  and  not  exemplary, 
see  Spokane  Tritck  d&  Dray  Co.  v.  Iloefer,  stipra. 

Those  cases  to  which  our  attention  has  been  called,  most 
directly  in  point  in  support  of  the  proposition  that  there  can 
be  no  recovery  for  wounded  feelings,  etc. ,  where  the  agents 
of  the  railroad  company  acted  in  good  faith  and  used  no 
unnecessary  force  in  ejecting  the  passenger  and  subjected 
him  to  no  insult  or  other  indignity  in  so  doing,  are  Fitz- 
gerald V.  C  R.  I.  cfe  P.  R.  R.  Co.,  50  Iowa,  79,  and  Paine 
V.  C.  R.  T.  ifb  P.  R.  R.  Co.,  45  Iowa,  569.  Also  see  Dorrah 
V.  III.  Cen.  Ry.  Co.,  65  Miss.  15(3  South.  l£ep.  36),  and 
Trigg  v.  St.  L.  K.  C.  d:  N.  Ry.  Co.,  74  Mo.  147.  The 
two  cases  lirst  cited  from  Iowa  fairly  sustain  the  doctrine 
contended  for  by  appellant.  It  is  apparent,  however,  that 
the  feelings  are  not  as  deeply  involved  in  cases  like  those 
as  in  the  one  we  have  under  consideration;  and  the  same  is 
triie  in  a  greater  degree  of  the  two  succeeding  cases  cited. 
In  the  PaiJie  case,  45  Iowa,  569,  the  passenger  had  been 
unable  to  procure  a  ticket  at  the  ticket  office  of  the  com- 
pany, and  upon  going  aboard  the  train  he  refused  to  comply 
with  the  rule  requiring  passengers  to  pay  ten  cents  in  addi- 
tion to  the  regular  fare  where  payment  waja  made  upon  the 
train.  The  Fitzgerald  case,  50  Iowa,  79,  involved  the  right 
of  a  passenger  to  ride  upon  a  freight  train,  in  violation  of 
the  rule  of  the  company  prohibiting  passengers  from  boat- 
ing freight  trains  except  at  the  depot,  and  forbidding  con- 
ductors to  permit  passengers  to  get  upon  the  train  after  it 
had  left  the  depot. 

The  two  cases  last  cited,  in  the  Third  Southern  and 
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SeTenty-fourth  Missouri,  are  cases  where  the  passenger  had 
been  carried  by  his  point  oi  destination.  It  is  evident  that 
in  all  these  cases  the  feelings  of  the  passenger  were  not  as 
deeply  involved  as  in  the  present  case.  No  imputation  of 
falsehood  could  possibly  arise  from  the  circumstances.  A 
party  claiming  to  have  purchased  a  ticket  for  a  greater  dis- 
tance than  the  one  he  held  entitled  him  to  ride,  might  have 
his  word  doubted  by  fellow  passengers.  Very  likely  dif- 
ferent opinions  would  be  entertained  as  to  the  truthfulness 
of  such  a  claim  by  the  other  passengers.  He  might  be  be- 
lieved by  some  and  disbelieved  by  others.  A  passenger 
realizing  this,  and  that  he  might  thus  to  some  extent  be- 
come an  object  of  suspicion,  would  feel  more  or  less  mor- 
tified thereby.  It  is  true,  different  individuals  would  suffer 
in  greater  or  less  degree.  To  some,  perhaps,  it  would 
amount  to  no  more  than  a  trifle,  while  in  other  cases  it 
might  be  severe.  This,  of  course,  would  be  a  question  for 
the  jury  to  determine. 

The  case  of  Johnson  v.  Wdls^  Fargo  <&  Co.,  6  Nev.  224, 
was  also  cited  by  appellant  as  sustaining  the  position  it 
contends  for,  but  it  is  evident,  so  far  as  these  cases  are  in 
point,  that  they  are  completely  overborne  by  the  cases  pre- 
viously cited. 

The  contention  that  there  can  be  no  recovery  for  such 
damages  where  there  has  been  no  direct  physical  injury,  is 
clearly  untenable  under  the  weight  of  the  authorities.  Nor 
is  the  right  to  recover  therefor  limited  to  this  class  of 
cases.  See  W,  U.  Tel.  Co.  v.  Cooper,  71  Tex.  607  (9  S.  W. 
Rep.  598);  W.  U.  Td.  Co.  v.  Simpson,  73  Tex.  422  (11  S. 
W.  R^p.  385 ),  and  W.  U.  Tel.  Co.  v.  JRosentreter,  80  Tex. 
406  (16  S.  W.  Rep.  25),  which  were  cases  involving  failure 
to  deliver  telegrams  furnishing  information  of  the  illness 
and  death  of  relatives. 

The  respondent  excepted  to  the  order  of  the  court  re- 
quiring her  to  remit  $1,400  from  the  verdict.     She  insists 
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upon  this  appeal  not  only  that  the  judgment  should  be  af- 
firmed, but  that  the  original  amount  which  the  jury  found 
she  was  entitled  to  should  be  reinstated;  and  she  claims 
that,  having  taken  an  exception  thereto  and  preserved  the 
question  of  record,  it  is  properly  before  the  court.  A  nam- 
ber  of  cases  have  been  cited  by  her  as  to  the  right  and  power 
of  courts  to  interfere  with  verdicts  in  such  matters.  We 
do  not  feel  called  upon  to  undertake  a  review  of  them,  as 
the  law  is  too  well  settled  that,  where  it  appears  that  a  ver- 
dict is  excessive,  and  that  the  jury  must  have  been  influ- 
enced by  passion  or  prejudice  in  finding  so  large  an  amount, 
the  court  will  reduce  it.  This  is  firmly  established.  Un- 
der the  circumstances  of  this  case  we  think  that  $500,  the 
amount  for  which  the  judgment  was  rendered,  was  amply 
sufficient  to  cover  any  possible  injury  plaintiff  sustained. 
Affirmed. 

Dunbar,  C.  J.,  and  Anders,  J.,  concur. 

Stiles,  J.  [dissenting). — I  dissent.  With  the  law  of 
this  case  as  laid  down  by  the  majority  of  the  court  I  have 
no  controversy.  The  weight  of  authority  in  such  cases  is, 
that  where  a  common  carrier  by  mistake  gives  a  passenger 
a  ticket  short  of  the  destination  for  which  he  has  paid  for 
transportation,  the  action  is  in  case  for  the  tort  in  the  com- 
pany's faihire  to  perform  what  was  its  duty  as  a  carrier. 
And  it  is  also  well  established  that  where  there  are  circum- 
stances such  as  would  cause  inconvenience,  distress  or  morti- 
fication to  the  passenger,  the  measure  of  damages  includes 
compensation  therefor.  But  I  deny  that  this  case  furnishes 
any  facts  sufficient  to  justify  the  verdict  rendered,  or  even 
the  judgment  entered,  upon  any  theory  of  compensation. 

The  evidence  shows  that  the  mistake  was  not  discovered 
until  the  train  had  passed  west  of  Helena,  between  which 
place  and  Missoula  the  distance  is  about  a  hundred  miles. 
As  soon  as  the  conductor  learned  of  respondent's  claim,  he, 
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of  his  own  motion,  telegraphed  to  St.  Paul  with  a  view  of 
having  the  error  corrected.  While  waiting  the  reply,  the 
respondent  rode  comfortably  along  in  the  sleeping  car,  and 
was  in  the  dining  tar  when  the  train  reached  Missoula,  and 
the  conductor  received  his  answer  from  St.  Paul  and  read 
it  to  her.  This  answer  said:  ^^She  will  have  to  purchase 
another  ticket  to  Seattle,  and  take  receipt,  and  take  matter 
up  with  selling  agent, ' '  and  it  left  the  conductor  no  alter- 
native in  the  line  of  his  duty,  which  he  proceeded  to  per- 
form in  a  gentlemanly  and  entirely  friendly  manner.  He, 
upon  his  own  responsibility,  oiOfered  to  carry  her  to  Hope, 
Idaho,  173  miles  beyond  Missoula,  and  where  his  division 
ended,  without  a  ticket,  because,  in  the  meantime,  he  ex- 
pected, by  telegraphing  again  to  St.  Paul,  to  be  able  to 
straighten  the  matter  out;  but  he  advised  her  that  Hope 
would  be  reached  about  3  o'clock  in  the  morning,  and  that 
it  would  be  less  trouble  to  her  if  she  bought  a  ticket  from 
Missoula  and  afterwards  got  her  money  back.  The  talk 
about  the  matter  took  some  fifteen  minutes,  during  which 
the  train  was  held  to  await  her  decision.  But  other  pas- 
sengers' advice  prevailed,  by  holding  out  the  idea  of  dam- 
ages, and  she  determined  to  stand  upon  her  legal  rights  and 
be  '"put  off."  Now,  it  is  perfectly  idle  to  say  that  this 
young  lady  was  ever  put  off  the  train.  She  had  been  told 
she  could  continue  her  journey  at  least  as  far  as  Hope,  and 
the  train  was  standing  at  Missoula.  But  she  determined 
not  to  go  on,  and  in  order  to  make  out  the  necessa»ry  case 
of  ejection  from  the  car  was  compelled  to  ask  the  conductor 
to  put  her  off,  which  he  obligingly  did  by  saying:  '^Come 
on,  then,"  and  himself  walking  out.  She  followed,  with- 
out wraps  or  baggage,  which  she  left  in  her  seat,  and  when 
she  had  reached  the  platform  the  gentleman  who  afterwards 
bought  her  ticket  said:  ''Well,  have  you  put  her  off?"  to 
which  the  conductor  pleasantly  answered,  "Yes."     That 
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is  absolutely  all  there  was  of  it,  and  constitutes  the  sole 
basis  for  this  extraordinary  recovery. 

As  to  the  elements  of  damage  it  is  said  that  she  suffered 
from  the  apprehension  that  she  mi<^ht  have  to  leave  the 
train;  that  she  was  under  the  imputation  of  having  told  an 
untruth  about  her  ticket;  that  she  had  to  step  out  of  the 
car,  and  that  she  was  humiliated  by 'having  to  accept  a  loan 
from  a  stranger.  As  to  the  first  matter  her  disturbance  of 
mind  could  not  have  been  very  severe,Tind  it  certainly  con- 
tinued less  than  half  an  hour.  Concerning  her  veracity, 
there  is  no  evidence  whatever  that  anybody  doubted  it 
The  conductor  believed  her,  and  said  so,  and  proved  it  by 
offering  to  carry  her  nearly  two  hundred  miles  west  of  Mis- 
soula at  the  risk  of  having  to  pay  her  fare  himself;  and  she 
says  herself  that  all  the  other  passengers  believed  her  and 
sympathized  with  her,  and  one  of  them,  a  perfect  stranger, 
voluntarily  paid  upward  of  thirty  dollars  for  her  account. 
She  need  not  have  stepped  out  of  the  car  at  all  for,  as  was 
held  in  Railroad  Company  v.  G-riffin^  68  111.  499,  cited 
above,  her  cause  of  action  was  completed  by  the  require- 
ment to  pay  fare  a  second  time.  She  left  the  car  solely 
for  the  purpose  of  perfecting  her  right  to  substantial  dam- 
ages, fearing  that  the  technical  wrong  that  had  been  done 
to  her  in  taking  away  her  ticket  and  returning  the  short 
check  would  not  sustain  a  suit  unless  she  actually  left  the 
car.  Doubtless  her  mind  and  those  of  her  advisers  would 
have  been  made  easier  if  the  conductor  could  have  been  in- 
duced to  put  his  hand  upon  her,  however  formally,  during 
the  process  of  ejection.  The  last  item,  the  acceptance  of 
the  loan  from  Mr.  Adams,  is  unworthy  of  consideration. 
She  was  not  compelled  to  do  so,  and  no  such  thing  was 
ever  contemplated  in  the  contract.  She  could  have  ridden 
on  to  Hope,  and  probably  in  the  time  it  took  to  go  there 
the  conductor  could  have  had  his  order  to  carry  her  through 
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to  Seattle.     The  luan  was  simply  another  means  of  making 
up  a  case. 

Technically,  nominal  damages  over  the  cost  of  the  ticket 
from  Missoula  to  Seattle,  $30. 30,  should  have  been  allowed, 

« 

perhaps;  but  the  jury,  under  a  general  instruction  that  they 
could  find  damages  for  ^  ^  injury  to  her  feelings  for  the  indig- 
nity suffered  and  for  humiliation,  for  disgrace,  for  wounded 
pride,*'  without  any  fact  upon  which  to  base  a  finding  of 
even  a  sentimental  injury,  and  disregarding  the  law  as  laid 
down  by  the  court,  that  compensation  only  could  be  recov- 
ered, assessed  the  damages  at  an  outrageously  punitive  sum, 
a  very  substantial  part  of  which  is  still  permitted  to  stand. 
I  see  no  reason  why  railroad  companies  should  be  sub- 
jected to  such  penalties  for  unintentional  mistakes,  and  in 
my  judgment  it  is  idle  to  say  that  the  submission  of  the 
case  to  a  jury  makes  such  an  excessive  judgment  any  the 
less  a  rank  injustice.  If  the  jury  had  brought  in  a  verdict 
for  $100,  and  the  trial  court  had  not  interfered,  I  should 
have  been  willing  to  accept  it,  although  not  by  any  means 
admitting  that  injury  to  any  such  extent  was  suffered  by 
respondent.  For  a  recent  case  where  there  was  an  actual 
injury  occurring  through  negligence  of  the  railroad  company 
to  perform  a  duty,  the  passenger  being  actually  put  off  and 
left,  and  whei*e  the  supreme  court  of  Minnesota  divided  a 
judgment  of  $500  in  half,  with  evident  doubt  whether  so 
much  shoiild  be  allowed,  see  Finch  v.  JV,  P,  B.  R.  Co, 
(Minn.),  49  N.  W.  Rep.  329. 

HoYT,  J.,  concurs. 
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[  No.  755.    Decided  January  31, 1898.] 

P.  Laurendeau,  Appellant^  v.  Peter  Fugelli,  Re- 
spondent, 

PUBLIC   LANDS  —  ADVERSE    POSSESSION  —  REPLEVIN    FOR   HAY  CUT. 

A  settler  upon  public  land  may  maintain  replevin  for  hay  cut 
therefrom  by  one  who  forcibly  takes  possession  of  such  land  and 
holds  the  same  adversely  to  plaintiff. 

Appeal  from  Superior  Courts  Exttitas  County. 

Pruyn  dk  Ready ^  for  appellant. 
IL  eA  Snively^  for  respondent. 

The  opinion  of  the  court  was  de^vered  by 

HoYT,  J. — The  questions  presented  by  the  record  in 
this  case  are  in  all  respects  similar  to  those  presented  by  a 
case  between  the  same  parties  decided  by  the  territorial 
supreme  court,  reported  in  1  Wash.  559  (21  Pac.  Rep.  29), 
and  another  also  between  the  same  parties  decided  by  this 
court  in  October  last,  ante^  p.  94;  and  it  is  conceded  that 
if  the  rule  established  in  those  cases  is  to  prevail,  the  judg- 
ment rendered  by  the  court  below  cannot  stand. 

Respondent  contends,  however,  that  the  rule  thus  estab- 
lished is  wrong;  that  the  facts  in  the  case  show  that  he  was 
in  adverse  possession  of  the  premises  as  against  the  plaint- 
iflF,  and  had  been  in  such  adverse  possession  for  several 
years,  and  that  such  being  the  case  the  title  to  the  hay  cut 
by  him  on  the  place  while  thus  in  possession  was  vested  in 
him,  and  that  plaintiff  could  not  recover  the  same  or  the 
value  thereof  in  replevin. 

The  general  rule,  that  the  owner  of  land  cannot  recover 
in  such  an  action  for  crops  grown  thereon  by  one  in  actual 
adverse  possession,  is  established  by  an  almost  universal 
current  of  authority.     This  is  clear  from  the  brief  of  re- 
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spondent,  in  which  a  large  number  of  cases  so  holding  are 
cited.  And  if  the  facts  in  this  case  make  such  rule  ap- 
plicable, the  court  in  deciding  the  cases  above  referred  to 
was  in  error,  and  such  decisions  should  be  overruled.  But, 
in  our  opinion,  they  do  not.  That  rule  obtains  in  the  in- 
terest of  public  policy  as  between  the  owner  of  land  and 
one  occupying  the  same  adversely  to  him  and  gi'owing 
crops  thereon.  The  theory  of  the  cases  holding  such  to  be 
the  rule  is  that,  though  the  entry  upon  the  land  may  con- 
stitute a  trespass,  yet,  if  possession  thereunder  is  main- 
tained until  it  becomes  adverse  to  the  rightful  owner,  it 
ceases  to  he  a  trespass  and  becomes  to  a  certain  extent 
an  interest  in  the  land  which,  if  continued,  will  ripen  into 
what  is  equivalent  to  a  good  title  thereto.  And  that,  such 
being  the  case,  those  dealing  with  one  thus  in  peaceable 
possession  should  not  be  called  upon  to  look  into  the  ques- 
tion of  the  title  to  the  land. 

But  in  this  case  the  possession  of  the  respondent,  though 
it  may  be  said  to  have  been  in  a  sense  adverse  to  that  of 
the  plaintiff,  was  not  such  a  one  as  could  ever  ripen  into 
any  title  as  against  the  plaintiff,  or  any  other  person.  Such 
entry  was,  under  the  decision  of  the  supreme  court  of  the 
United  States  in  Atherton  v,  Fcnoler^  96  U.  S.  613,  unlaw- 
ful, and  not  such  as  could  be  the  foundation  of  any  right 
whatever. 

It  follows  that,  however  long  it  might  have  been  con- 
tinued, it  was  no  better  upon  the  last  day  than  upon  the 
first.  Besides,  the  finding  of  facts  in  the  case  at  bar  show 
that  the  possession  of  respondent  has  at  all  times  been 
maintained  by  force.  It  cannot  therefore  be  said  to  have 
been  such  peaceable  adverse  possession  as  would  give  to 
him  any  rights  as  against  the  person  who,  but  for  such  un- 
lawful exhibition  of  force,  would  have  been  in  possession 
of  the  land. 

In  our  opinion  the  above  cited  cases  were  decided  rightly, 
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and  that,  following  the  rulo  therein  announced,  the  judg- 
ment rendered  in  the  lower  court  in  the  case  at  bar  must 
be  reversed  and  a  new  trial  had. 

Dunbar,  C.  J.,  and  Scott,  Stiles  and  Anders,  JJ., 
concur. 


[No.  767.    Decided  January  31, 1,883.] 

Spokane  Street  Railway  Company,  Appellant^  v.  The 
City  of  Spokane  and  R.  A.  Jones,  Respondent. 

MUNICIPAL  corporations — CONTROL  OF  STREETS  —  INTERFERENCE 
WITH  STREET  RAILWAY  —  INJUNCTION  —  PLEADING. 

Where  a  city,  in  its  grant  of  a  franchise  to  a  street  railway  com- 
pany to  lay  tracks  upon  its  streets,  reserves  "authority  to  enter 
upon  said  streets  or  any  part  thereof  for  the  construction  of  sew- 
ers,'' the  city  may  cause  the  construction  of  sewers  in  that  portion  of 
the  streets  covered  by  the  company's  tracks. 

An  allegation  in  a  complaint  to  enjoin  the  construction  of  a 
sewer  by  a  city,  which  states  that  "the  plaintiff  further  alleges  that 
said  sewer  can  be  constructed  in  the  center  of  said  street,  if  neces- 
sary, without  injuring  the  plaintiff's  property,  and  without  inter- 
fering with  the  operation  of  plaintiff's  said  street  railway,"  does  not 
negative  the  presumption  that  the  city  was  proceeding  in  such  a 
manner  as  not  unreasonably  to  interfere  with  the  rights  of  the 
plaintiff,  and  is  demurrable  for  want  of  sufficient  facts. 

Appeal  from  Supef^ior  Courts  Spokane  County, 

Turner^  Graves  <&  McKinstry^  and  Kinnaird  cfe  Happy ^ 
for  appellant. 

P.  F.  Quinn^  for  respondents: 

The  city  council  has  the  absolute  right  to  control  the 
streets  and  make  such  improvements  as  it  deems  necessar)' 
for  the  public  welfare  and  in  the  manner  it  sees  fit,  unless, 
in  doing  so,  it  acts  maliciously  and  wantonly  in  its  inter- 
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ference  with  private  rights.  Elliott,  Koads  and  Streets,  p. 
368;  Wilson  v.  Mayor ^  etc.y  of  New  York^  1  Denio,  600; 
Middlesex  Railroad  Co,  v.  Wakefield^  103  Mass.  263;  Lynch 
V.  Mayor ^  76  N.  Y.  60;  National  Water  W(yrks  Co.  v.  City 
of  Kamsas^  28  Fed.  Rep.  921;  Louisville  City  Ry.  Co,  v. 
City  of  Louisville^  8  Bush,  421. 

An  allegation  that  the  sewer  might  have  occupied  other 
space  in  the  street  is  not  equivalent  to  an  allegation  that 
the  city  acted  unreasonably  or  maliciously.  Portsmouth 
Gas  Light  Co.  v.  Shanahan^  19  Atl.  Rep.  1002. 

The  opinion  of  the  court  was  delivered  by 

Hoyt,  J. — Plaintiff  brought  an  action  against  the  de- 
fendants and  sought  to  restrain  them  from  proceeding  with 
the  construction  of  a  certain  sewer,  for  the  reason  that  in 
the  prosecution  of  the  work  by  the  contractor  in  accord- 
ance with  the  plans  and  specifications  therefor,  the  railway 
of  the  plaintiff,  and  the  operation  of  the  same,  would  be 
greatly  interfered  with.  The  superior  court  sustained  a 
demurrer  to  the  complaint,  and  plaintiff  electing  to  stand 
thereon,  judgment  of  dismissal  was  rendered,  from  which  it 
has  prosecuted  this  appeal. 

Two  questions  are  presented  by  the  record  for  our  decis- 
ion— First.,  Had  the  city  the  right  to  construct  its  sewer 
along  the  street  in  question  in  the  center  thereof,  notwith- 
standing the  fact  that  there  was  room  upon  either  side  of 
the  track  of  the  plaintiff  to  permit  of  its  construction  with- 
out interfering  therewith;  and,  secondly .,  if  it  had  such 
right,  were  the  allegations  of  the  complaint  sufficient  to 
show  that  in  the  prosecution  of  the  work  as  proposed  the 
rights  of  the  plaintiff  would  be  unreasonably  interfered 
with. 

As  to  the  first  question  above  suggested,  it  may  be  stated 
as  a  general  proposition  well  established  by  the  authorities 
that  a  city  has  absolute  control  over  its  streets  and  every 
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part  thereof,  for  the  purpose  of  constructing  sewers,  or 
making  other  improvements  which  the  welfare  of  the  city 
demands;  and  unless  there  is  some  special  allegation  which 
shows  that  a  different  rule  prevails  as  to  the  street  in  ques- 
tion, this  general  rule  must  be  held  to  establish  the  affirma- 
tive of  said  proposition.  In  our  opinion  the  grant  of  a 
franchise  to  a  street  railway  company  to  construct  and 
operate  its  road  along  any  highway  of  the  city  would  be 
subject  to  this  general  rule,  even  although  there  was  no 
reservation  of  any  rights  of  the  city  in  the  ordinance  by 
which  such  franchise  was  granted.  But  we  are  not  called 
upon  to  decide  as  to  this,  for  the  reason  that  in  the  ordi- 
nance by  which  the  plaintiff  was  authorized  to  construct 
its  said  road  there  was  an  ample  reservation  of  the  rights 
of  the  city.  Sec.  10  of  said  ordinance  is  substantially  as 
follows: 

"Nothing  herein  contained  shall  be  deemed  or  construed 
to  mean  that  the  city  relinquishes  any  of  its  rightful  author- 
ity over  the  streets,  or  any  parts  of  them,  but  the  city,  by 
its  agents,  officers  or  contractors,  shall  have  and  retain  its 
full  power  an*  I  authority  to  enter  upon  said  streets  or  any 
part  thereof,  for  the  laying  of  gas  pipe,  water  pipes,  the 
construction  of  sewers  or  other  public  works. ' ' 

And  it  will  be  seen  therefrom  that  the  rights  of  the  city 
are  fully  protected,  and  that  the  tight  to  thus  control  its 
streets  must  be  held  to  have  been  preserved  as  well  in  that 
portion  thereof  covered  by  the  tracks  of  the  plaintiff  as  in 
any  other.  If  such  had  not  been  the  intention  there  would 
have  been  no  need  of  the  provision  that  the  rights  granted 
the  plaintiff  were  subject  to  the  rightful  authority  of  the 
city  to  enter  upon  said  streets,  or  any  part  thereof,  for  the 
construction  of  sewers,  etc.  It  is  clear  that  without  such 
reservation  the  city  could  enter  upon  the  parts  of  the  street 
not  covered  by  the  tracks,  and  to  give  any  force  to  such 
reservation  at  all  it  must  be  held  to  refer  to  that  portion 
of  the  street  thus  covered. 
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The  city  then  had  the  right  to  construct  the  sewer  in  the 
center  of  the  street,  as  it  was  proposing  to  do.  The  alle- 
gation relied  upon  by  the  appellant  to  show  that  the  city 
was  proceeding  unreasonably  in  the  prosecution  of  the 
work,  and  therefore  unnecessarily  interfering  with  the 
rights  of  the  plaintiflf,  is  the  following: 

**The  plaintiff  further  alleges  that  said  sewer  can  be  con- 
structed in  the  center  of  the  said  street,  if  necessary,  without 
injuring  the  plaintiff's  property,  and  without  interfering 
with  the  operation  of  plaintiff's  said  street  railway." 

It  is  claimed  on  the  part  of  the  appellant  that  this  alle- 
gation being  taken  as  true  establishes  the  fact  that  it  is  not 
necessary  that  the  city  should  interfere  with  the  rights  of 
the  plaintiff  at  all  in  the  construction  of  said  sewer.  In 
determining  the  effect  to  be  given  to  this  language,  the  al- 
legations or  want  of  allegations  in  the  complaint  as  a  whole 
must  be  taken  into  consideration.  In  such  complaint  there 
is  no  allegation  tending  in  the  least  degree  to  show  any  bad 
faith  on  the  part  of  the  city  in  its  determination  to  con- 
struct said  sewer  in  the  manner  proposed.  There  is  no 
allegation  that  in  doing  the  acts  which  were  sought  to  be 
restrained  the  city  was  intending,  to  wantonly  or  malici- 
ously interfere  with  the  rights  of  the  plaintiff.  If  such  al- 
legations had  been  in  the  complaint,  though  they  would 
perhaps  have  been  to  a  certain  extent  but  legal  conclusions, 
they  might  have  aided  the  contention  of  the  appellant  as 
to  the  construction  which  should  be  put  upon  the  language 
above  quoted;  but  in  their  absence  we  must  construe  such 
language  as  it  reads,  and  if  there  is  any  doubt  as  to  the 
proper  construction,  that  most  unfavorable  to  the  plaintiff 
must  be  taken. 

The  only  fact  alleged  in  this  clause  is,  that  the  work  can 
be  done  without  interfering  with  the  rights  of  the  plaintiff, 
and  this  allegation  alone  is  relied  upon  to  show  that  the 
plan  under  which  said  sewer  was  being  constructed  was  un- 
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reai^nable.  That  the  action  of  the  city  council  in  deter- 
mining upon  such  plans  of  construction,  in  the  absence  of 
any  allegation  of  malice  or  wantonness  in  coming  to  such 
detevminsXiony  prima  facie  established  the  fact  that  the  plan 
proposed  was  a  reasonable  and  proper  one,  seems  to  us 
clear,  and  we  are  also  satisfied  that  such  presumption  is  not 
overcome  by  the  allegation  that  the  work  can  be  done  with- 
out thus  interfering  with  the  rights  of  the  plaintiff.  Under 
these  circumstances,  this  allegation  must  be  construed  as 
though  the  language  used  was,  that  it  was  possible  to  con- 
struct the  sewer  without  intei*fering  with  the  rights  of  the 
plaintiff,  but  the  fact  that  the  work  might  possibly  be  done 
in  some  other  manner  than  the  one  prop6sed  would  not 
establish  the  fact  that  such  proposed  plan  was  unreasonable 
or  improper. 

It  is  contended  on  the  part  of  the  appellant  that  if  such 
allegation  had  been  that  the  work  could  be  practicably  done 
in  some  other  than  the  way  proposed,  that  the  addition  of 
the  element  of  practicability  would  have  been  simply  a  le- 
gal conclusion.  In  a  certain  sense  this  is  no  doubt  true, 
and  in  such  a  sense  the  allegation  that  the  work  can  be 
done  at  all  is  a  legal  conclusion;  but  in  another  and  ordi- 
nary sense  such  allegation  may  be  said  to  be  one  of  fact, 
or  at  least  such  as  good  pleading  allows  to  be  so  alleged. 
There  is  hardly  any  pleading  but  what  is  full  of  allegations 
which  when  critically  analyzed  are  nothing  more  than  legal 
conclusions.  Conclusions  of  law  and  allegations  of  fact 
are  often  so  intimately  connected  that  it  is  almost  impos- 
sible to  allege  the  one  without  including  more  or  less  of 
the  other.  To  allege  that  a  certain  thing  can  be  done,  if 
treated  as  an  allegation  of  fact,  is  substantially  different 
from  an  allegation  similarly  treated  that  the  work  can  be 
practicably  done. 

It  follows  that  the  presumption  that  the  city  was  pro- 
ceeding properly  and  in  such  a  manner  as  not  to  unreason- 
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ably  interfere  with  the  rights  of  the  plaintiff  was  not 
negatived  by  any  allegation  in  the  complaint,  and  that  for 
that  reason  a  cause  of  action  was  not  stated.  The  demur- 
rer  was  therefore  rightfully  sustained,  and  the  judgment 
rendered  thereon  must  be  affirmed. 

Dunbar,  C.  J.,  and  Scorr,  Stiles  and  Anders,  JJ., 
concur. 


[  No.  798.    Decided  January  31,  1893.] 

The  State  of  Washington,  on  the  relation  of  J.  S.  P&- 
terson^  v.  The  Superior  Court  of  Pierce  County 
AND  F.  Campbell,  Judge^  Respondents. 

PROPERTY  LEVIED  ON — TRIAL  OF  TITLE  —  VENUE. 

Where  property  seized  by  the  sheriff  under  execution  or  attach- 
ment against  a  debtor  is  claimed  by  a  third  person,  who  files  his 
affidavit  and  bond  as  required  by  Code  1881,  ch.  83,  such  proceed- 
ing is  a  new  and  independent  action  which  must  be  placed  upon 
the  trial  docket  of  the  court  in  the  county  where  the  property  was 
seized,  and  the  court  of  no  other  county  has  jurisdiction  of  the  sub- 
ject matter  of  the  action. 

Original  Application  for  Prohibition, 

Fred.  H.  Peterson^  and  John  H,  Elder^  for  relator. 
Tripp^  Tovm^  Likens  &  Dillon^  for  respondent. 
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of  the  court  was  delivered  by 

— The  relator's  petition  shows  that  about  June 
H.  T.  Wright  commenced  an  action  in  the  su- 
of  King  county  against  one  Thomas  Johnson, 
was  docketed  in  that  court  as  cause  number 
writ  of  attachment  was  issued  in  the  action 
to  the  sheriff  of  Mason  county;  and  on  June 
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16,  1890,  the  sheriflf  levied  upon  personal  property  at  De- 
troit, in  Mason  county,  as  the  property  of  the  attachment 
debtor,  and  made  his  return  accordingly. 

A  few  days  later  the  relator  J.  S.  Peterson  made  the 
affidavit  and  bond  required  of  third  persons  claiming  prop- 
erty seized  by  an  officer  under  attachment,  in  compliance 
with  chapter  33  of  the  Code  of  1881.  Relator  appeared 
before  the  superior  court  of  Mason  county  at  the  next  suc- 
ceeding session,  in  October,  1890,  to  make  good  his  title 
to  the  property  claimed  by  him,  but  the  case  made  by  the 
affidavit  was  not  upon  the  docket  of  that  court,  nor  could 
the  affidavit  or  bond  be  found  among  the  records  of  the 
court. 

The  next  that  was  heard  of  the  matter  was  in  May, 
1892,  when  the  relator  was  notified  by  counsel  for  the  at- 
tachment plaintiff  that  the  action  based  upon  said  affidavit 
and  bond  would  be  called  up  for  final  disposition  in  the 
superior  court  of  Pierce  county  on  the  28th  day  of  that 
month.  Respondent  thereupon  appeared  in  the  superior 
court  of  Pierce  county,  and  interposed  a  plea  to  the  juris- 
diction of  that  court,  on  the  ground  that  under  the  statute 
it  had  no  authority  to  take  cognizance  of  the  issues  raised 
by  the  affidavit.  The  court  overruled  the  plea  and  set  the 
cause  for  trial,  and  this  proceeding  is  brought  to  prohibit 
that  court  from  trying  the  cause. 

Upon  the  return  to  the  alternative  writ  which  was  here- 
tofore issued,  we  find  no  material  matter  presented  in  ad- 
dition to  that  contained  in  the  relator^s  petition.  It  seems 
that  after  the  plea  to  the  jurisdiction  had  been  overruled, 
the  case  was  set  for  trial,  and  the  relator  made  a  motion 
for  continuance,  which  was  granted;  and  it  is  claimed  that 
this  should  be  taken  as  a  yielding  on  the  part  of  the  relator 
to  the  jurisdiction  of  the  court.  It  is  also  maintained  that 
it  was  the  duty  of  the  relator  to  move  for  a  transfer  of  the 
cause  to  Mason  county,  but  in  the  view  we  take  of  the  mat- 
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ter  neither  of  these  points  should  be  allowed  any  force. 
Under  the  statute,  when  the  relator  filed  his  aflSdavit  and 
bond  with  the  sheriff,  it  was  the  duty  of  the  officer  to  re- 
turn these  papers  to  the  clerk  of  the  county  in  which  the 
property  was  seized,  and  not  elsewhere.  The  further  pro- 
visions of  the  statute  are  that  the  clerk  is  to  place  the  cause 
upon  the  trial  docket  of  the  court  of  his  county  at  the  next 
term,  the  person  claiming  the  property  is  to  be  plaintiff  and 
the  sheriff  and  the  plaintiff  in  attachment  are  to  be  defend- 
ants. This  is  a  new  and  independent  action,  and  the  pro- 
visions of  the  statute  requiring  the  papei*s  to  be  filed  in  the 
county  where  the  property  was  seized  is  equivalent  to  that 
clause  of  §  47  of  the  Code  of  1881  which  requires  that  all 
questions  involving  the  right  to  the  possession  of,  or  title 
to,  any  specific  article  of  personal  property  shall  be  com- 
menced in  the  county  in  which  the  subject  of  the  action  is 
situated. 

It  was  held  in  JHcLeod  v.  Ellis,  2  Wash.  117  (26  Pac. 
Kep.  76),  that  the  commencement  of  such  actions  in  the 
county  where  the  property  is  situated  is  mandatory,  and 
that  if  not  commenced  in  the  proper  county  the  court  ac- 
quires no  jurisdiction.  So  in  this  case  we  hold  that  the 
superior  court  had  no  jurisdiction  of  the  subject  matter  of 
this  action,  and  is,  therefore,  without  power  to  try  and  de- 
termine it. 

It  follows  that  the  writ  must  be  made  peremptory,  and 
it  is  so  ordered. 

Anders,  Hoyt  and  Scott,  JJ.,  concur. 

DxjNBAB,  C.  J. — I  dissent,  for  the  reason  that  there  was 
a  remedy  by  appeal,  and  in  such  case  the  writ  should  not 
be  invoked. 

41  —  6  WABH. 
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3S*  461 

s8*»oa*      The   State   of  Washington,  Respondent^  v.  William 
27  §gf|  Van  Cleve,  Appellant 

6  642 

^    *^  CRIMINAL  LAW  — LARCENY  —  AMENDMENT  OF  INFORMATION. 

Where  a  defendant  has  been  placed  upon  trial  upon  an  informa- 
tion charging  him  with  the  larceny  of  ''  seventeen  head  of  horses  of 
the  value  of  $700,  being  then  and  there  the  property  of  one  Wm. 
Burbank/'  the  name  of  the  owner  is  a  material  allegation  in  the 
charge,  and  it  is  error  for  the  court  to  allow  the  information  to  be 
amended  by  the  substitution  of  the  name  **  Walter"  for  **Wm." 

Appeal  from  Superior  Courts  Spokane  County. 

Thomas  C.  Griffitts^  and  Richard  W.  Nuzum^  for  appel- 
lant. 

The  opinion  of  the  court  was  delivered  by 

Stiles,  J.  —  Appellant  was  tried  in  the  superior  court 
of  Spokane  county  on  the  4th  day  of  March,  1892,  upon 
an  information  charging  him  with  having  stolen  seventeen 
head  of  horses.  The  information  filed  and  to  which  he 
pleaded  "not  guilty,"  charged  that  the  horses  were  the 
property  of  ''TF/?i."  Burbank.  After  the  commencement 
of  the  trial  the  court  allowed  the  prosecutor  to  amend  the 
information  by  changing  the  name  of  Burbank  from  Wm. 
to  ^  ^Walter. ' '  Among  other  exceptions,  the  appellant  pre- 
sents this  ruling  as  error  and  seeks  a  reversal  of  the  judg- 
ment. 

It  is  conceded  by  the  appellant  that  an  information 
might  be  amended  in  this  manner  if  the  amendment  went 
to  matters  of  form  merely  and  not  to  a  material  allegation. 
The  question,  then,  is  whether  the  change  in  the  name  of  the 
party  whose  property  is  alleged  to  have  been  stolen  is  a 
material  allegation. 

The  charging  part  of  the  information  was  that  appellant 
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''did,  unlawfully  and  feloniously,  steal,  take  and  drive 
away  seventeen  head  of  horses  of  the  value  of  $700,  being 
then  and  there  the  property  of  one  Wm.  (Walter)  Bur- 
bank/'  As  we  read  this  charge,  the  only  possible  means 
that  the  appellant  had  of  identifying  the  particular  act  with 
the  commission  of  which  he  was  charged,  was  by  reference 
to  the  alleged  ownership  of  the  property.  No  distinguish- 
ing marks  of  the  horses  were  given,  and  no  place  except 
the  county  of  Spokane.  Wm.  Burbank  might  easily  have 
been  one  person  and  Walter  Burbank  another,  and  each 
might  have  suffered  the  loss  of  horses  by  theft  on  or  about 
the  fifteenth  of  December,  1890.  The  charge  of  theft  of 
the  property  of  either  could  not  be  proven  by  evidence  sat- 
isfying the  jury  of  the  theft  of  property  of  the  other;  and  if 
in  this  case  there  had  been  no  amendment  of  the  informa- 
tion, the  testimony  showing  that  Walter  Burbank' s  hoi*ses 
had  been  taken  would  have  been  such  a  material  variation 
as  would  have  defeated  the  prosecution.  It  must  therefore 
follow  that  the  amendment  was  unlawful,  and  the  judgment 
must  be  reversed.   People  v.  Hughes,  41  Cal.  235. 

The  vice  of  this  sort  of  an  amendment  is  made  clear 
when  reference  is  made  to  the  statute  which  requires  in- 
formations to  be  sworn  to,  that  the  defendant  shall  be  ar- 
raigned, and  that  a  certain  time  shall  be  allowed  him  to 
plead.  Code  Proc,  §§  1231,  1269  and  1271.  This  infor- 
mation was  verified  February  27,  1892.  At  the  time  it 
was  amended  no  re  verification  was  made;  no  arraignment 
was  had,  and  no  plea  was  entered. 

The  judgment  is  reversed,  and  the  cause  remanded  to 
the  superior  court  for  further  proceedings. 

Dunbar,  C.  J.,  and  Hoyt,  Anders  and  Scott,  JJ., 
concur. 
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[  No.  564.    Decided  February  2, 1893.] 

F.  C.  TiNGLEY,  Appellcmt^  v.  Bellingham  Bay  Boom 

Company,  Respondent, 

LOGS  AND  LOGGING  —  LIABILITY  OF  BOOH  COMPANY  — DAMAGES- 
AGENCY  —  RATIFICATION  OF  CONTRACT  — STATUTE  OF  FRAUDS- 
COSTS. 

Under  §  4  of  the  act  of  March  17, 1890.  requirinjr  boom  companies 
to  "catch,  hold  and  assort  the  logs  and  timber  products  of  all  per- 
sons requesting  such  service,"  etc.,  a  written  contract  signed  by  the 
boom  company  is  not  essential  to  render  it  liable  for  the  loss  of 
logs  consigned  to  the  company  by  the  owner. 

In  an  action  by  a  logger  to  recover  for  the  loss  of  logs  consigned 
to  a  boom  company,  there  can  be  no  recovery  for  loss  of  profit  in 
operating  his  logging  camp  nor  for  injury  to  his  financial  credit. 

An  allegation  by  a  boom  company,  in  a  mandamus  proceeding 
against  another  boom  company,  that  it  had  a  contract  with  a  cer- 
tain Individual  for  driving  his  logs,  is  a  sufiicient  admission  of  the 
ratification  by  the  corporation  of  the  act  of  one  assuming  to  be  its 
agent  in  the  making  of  such  contract. 

A  contract  is  signed,  within  the  meaning  of  the  statute  of  frauds, 
when  the  name  of  the  party  to  be  charged  is  written  by  him  or  an 
authorized  agent  anywhere  in  the  contract. 

Where  the  appellant  himself  prepares  the  transcript  and  is 
charged  only  half  price  by  the  clerk  for  examining  and  certifying 
the  same,  he  can  recover  as  costs  merely  the  sum  paid  to  the  clerk, 
and  is  entitled  to  nothing  on  account  of  his  own  labor  upon  the 
transcript. 

Appeal  from  Superior  Courts  Whatcom  County. 

Harris^  Black  cfe  Learning^  for  appellant. 
Thomas  G.  Newman^  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

Stiles,  J. — We  are  not  advised  upon  what  ground  the 
court  below  sustained  the  defendant's  motion  for  a  non- 
suit, but,  whatever  may  have  been  the  ground,  we  think 
the  facts  in  this  case,  as  they  appear  from  the  testimony, 
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should  have  been  submitted  to  a  jury  under  proper  instruc- 
tions. 

The  complaint  contains  two  causes  of  action,  which  were 
improperly  united,  but  no  objection  was  made  to  the  com- 
plaint upon  that  ground,  and  no  criticism  can  now  be 
made  of  the  course  of  the  plaintiff  in  making  the  improper 
joinder. 

The  defendant  was  a  corporation  organized  in  pursuance 
of  the  act  of  March  17,  1890  (Laws,  p.  470),  entitled  ''An 
act  to  declare  and  regulate  the  powers,  rights  and  duties  of 
corporations  organized  to  build  booms  and  to  catch  logs 
and  timber  products  therein. '^  It  appears  that  the  boom 
of  the  defendant  was  built  at  the  mouth  of  the  Nooksack 
river,  in  Whatcom  county.  At  a  point  higher  up  the  river, 
a  rival  concern,  known  as  the  ''Nooksack  River  Boom 
Company,"  had  constructed  another  boom.  The  defend- 
ant, in  order  to  fully  secure  the  patronage  of  certain  log- 
gers up  the  Nooksack  river,  procured  from  several  of  them, 
on  the  24th  day  of  June,  1890,  a  written  document,  which 
in  the  case  has  been  termed  a  "contract."  The  plaintiff 
was  one  of  the  signers,  and  the  instrument  took  the  form 
of  a  mutual  agreement.  The  preamble  of  this  document 
recites  that  the  signers  are  in  the  business  of  driving  logs 
down  the  Nooksack  river;  that  there  are  no  proper  facili- 
ties at  the  present  time  for  catching  and  taking  care  of  logs 
at  the  mouth  of  the  river;  and  that  the  defendant  proposes 
to  erect  a  boom  at  the  mouth  of  the  said  river  for  the  pur- 
pose of  catching,  handling  and  securing  logs;  and  then 
proceeds  as  follows: 

^'Now,  therefore,  in  order  to  encourage  and  assist  the 
construction  of  the  said  boom  by  the  said  company,  and  to 
insure  the  safe  and  economical  handling  of  such  logs  as  we 
may  run  down  the  Nooksack  river,  we,  the  undersigned, 
hereby  undertake  and.  agree  that  so  soon  as  the  said  Bel- 
lingbam  Bay  Boom  Company  may  construct  a  boom,  and 
notify  us  that  it  is  ready  to  receive  and  take  care  of  our 
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logs,  that  we  will  consign  to  said  company  all  of  the  logs 
which  we  may  put  into  the  Nooksack  river  for  the  purpose 
of  being  run  into  Bellingham  Bay;  and  it  is  further  agreed 
upon  the  part  of  the  said  boom  company  that  it  will,  as 
soon  as  practicable,  construct  said  boom,  receive  and  take 
care  of  the  said  logs,  in  all  manner  complying  with  the  laws 
of  the  State  of  Washington  in  that  respect,  and  that  it  will 
make  such  boomage  charges  to  the  persons  to  this  agree- 
ment as  is  common  and  customary  with  other  loggers  con- 
signing logs  to  booms,  and  no  other  or  further  charges." 

This  instrument  was  not  signed  by  the  defendant,  or  by 
any  person  upon  its  behalf,  but  it  was  delivered  to  one 
who  claimed  to  act  as  and  who  certainlv  was  in  fact  the 
authorized  manager  of  the  defendant,  and  it  was  by  him 
transmitted  to  his  company,  and  it  was  undoubtedly  acted 
upon  by  all  parties  for  many  months.  A  great  deal  of 
force  was  expended  by  the  plaintiff  in  proving  that  this 
paper  was  the  contract  of  the  defendant,  and  by  the  de- 
fendant in  endeavoring  to  evade  its  effect  as  a  contract,  on 
account  of  the  failure  of  its  officers  to  affix  the  signature 
of  the  company  to  it;  but  it  seems  to  us  that  it  wjis  wholly 
immaterial  whether  this  instrument  was  signed  by  the  de- 
fendant or  not.  Let  it  be  remembered  that  this  was  a  statu- 
tory'^ boom  corporation,  whose  works  were  at  the  mouth  of 
the  Nooksack  river.  Section  4  of  the  act  under  which  this 
corporation  was  organized  provides  as  follows: 

''After  such  work  shall  have  been  constructed,  such 
corporation  shall  catch,  hold  and  assort  the  logs  and  tim- 
ber products  of  all  persons  requesting  such  service,  upon 
the  same  terms  and  without  discrimination:  .  .  .  Pr<h 
vid^d^  That  it  shall  be  the  duty  of  any  corporation  operat- 
ing a  boom  at  the  mouth  of  any  river,  to  catch  and  hold, 
assort,  boom  and  raft  all  logs  and  timber  products,  except 
such  as  may  be  already  in  charge  of  its  owner  or  his  agents, 
without  re(juest  of  the  owner  or  owners,  and  shall  have  the 
right  to  charge  and  collect  tolls  not  to  exceed  seventy-five 
cents  per  thousand  feet  for  such  service." 


TINGLEY  V.  BELLINGHAM  BAY  BOOM  CO.         647 
Feb.  1893.]  Opinion  of  the  Court — Stiles,  J. 

Under  this  statute  it  was  immaterial  whether  this  de- 
fendant had  any  contract  or  request,  either  oral  or  written. 
Any  logs  coming  down  the  Nooksack  river,  not  in  charge 
of  their  owner  or  his  agents,  it  was  bound  to  catch  and 
hold,  raft  and  boom,  as  the  law  required.  Failing  to  do 
this,  it  was  liable  to  the  penalties  prescribed  by  §§  7  and  8 
of  the  act. 

Now  it  was  alleged  in  this  case  that  large  quantities  of 
plaintiff's  logs  were  allowed  by  this  company  to  escape  to 
the  open  waters  of  Puget  Sound,  and  to  be  there  lost;  and 
the  uncontradicted  proof  is,  that  some  logs  belonging  to  the 
plaintiff  did  escape  and  become  scattered  and  lost.  The 
proofs  were  not  altogether  satisfactory  as  to  whether  these 
logs  that  escaped  actually  passed  the  boom  of  the  defend- 
ant or  not.  Some  of  them  came  down  the  river  and  were 
stopped  by  the  arbitrary  action  of  the  Nooksack  River 
Boom  Company  (the  upper  company)  and  held  under  a 
claim  for  boomage  for  a  time;  whether  rightfully  or  wrong- 
fully is  no  matter.  It  seemed  to  be  insinuated  by  the  cross 
examination  of  witnesses  that  it  was  through  the  action  of 
the  Nooksack  company  that  these  logs  escaped  to  the  open 
sea  through  a  slough;  but  it  remains  unexplained,  so  far 
as  we  are  able  to  ascertain  from  the  case,  why  the  escaped 
logs  must  not  have  passed  the  boom  of  the  defendant  on 
their  way  down  the  river  to  the  waters  of  the  Sound.  It 
may  be  that  there  is  some  explanation  not  apparent  in  the 
case  which  the  defendant  may  be  able  to  offer  upon  a  re- 
trial, but  the  main  point  must  stand  that,  if  these  logs 
passed  the  waters  assumed  to  be  controlled  by  the  defend- 
ant for  the  purpose  of  boomage,  it  was  its  duty,  both  to 
the  plaintiff  and  to  the  state,  which  is  interested  in  not 
having  the  navigation  of  its  waters  made  dangerous  by 
floating  logs,  to  catch  them  as  they  passed,  and,  to  save 
itself  from  responsibility  if  they  had  passed  its  boom,  to 
pursue,  catch  and  I'eturn  them. 
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The  plaintijff  sought  to  prove  a  great  many  elements  of 
damage  which  were  rightly  excluded.  He  claimed  that, 
by  reason  of  defendant's  permitting  his  logs  to  escape  and 
be  lost,  he  not  only  lost  their  sale,  but  ran  his  logging  camp 
without  profit,  and  was  finally  compelled  to  shut  it  down, 
to  the  injury  of  his  financial  credit,  etc.,  and  he  appeals 
to  Skagit^  etc.^  Lumber  Co,  v.  Cole,  1  Wash.  330  (26  Pac. 
Rep.  635 ),  to  sustain  his  right  to  recover  all  such  damages, 
because  the  defendant  knew  of  his  situation;  but  there  is 
nothing  in  the  case  to  show  that,  if  this  w.is  a  contract  en- 
tered into  between  the  parties,  any  such  matters  were  in 
contemplation  by  either  of  them.  Nor  do  we  think  the 
statute  was  intended  to  cover  anything  more  than  the 
natural  and  ordinary  damages  resulting  from  failure  of 
boom  companies  to  perform  the  duties  required  of  them 
thereby.  In  Cole's  case,  the  whole  operation  of  logging, 
and  the  furnishing  of  supplies  therefor,  were  covered  by 
the  contract;  but  here  the  marketing  of  the  logs  was  the 
only  matter  between  the  parties. 

The  second  cause  of  action  does  depend  upon  a  contract. 
The  defendant  apparently  included  in  its  business  that  of 
driving  logs  down  the  Nooksack  river.  Therefore,  as  soon 
as  it  got  its  works  in  order  it  procured,  on  the  20th  day  of 
August,  1890,  from  the  plaintiff  and  other  loggers,  an  in- 
strument in  which  it  was  named  as  a  party,  whereby  it 
agreed,  in  consideration  of  fifty  cents  a  thousand  feet,  to 
drive  to  its  boom  at  the  mouth  of  the  Nooksack  river  such 
logs  as  the  plaintiff  and  other  signei^s  should  place  in  the 
river  at  any  time  during  two  years  from  the  date  of  the 
instrument.  The  agreement  stipulated  that  it  should  be- 
gin at  the  next  driving  stage  of  water  in  the  river  occurring 
after  September  19,  1890,  and  that  it  should  drive  not  less 
than  twice  a  year,  provided  there  were  stages  of  water  suf- 
ficient therefor.  There  was  a  provision  that  the  amount  of 
logs  driven  should  be  ascertained  at  its  boom  by  the  usual 
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method  of  scaling,  by  a  competent  scaler  furnished  by  the 
company,  the  company  to  have  a  lien  upon  all  logs  driven 
for  the  unpaid  driving  charges.     Then  there  was  a  very 
important  clause  of  the  agreement  stipulating  that  '^  all  logs 
left  by  the  party  of  the  first  part  (the  company),  and  not 
driven  clean,  shall  be  scaled  back  where  they  lay  and  paid 
for  by  said  party  of  the  first  part  at  the  market  price  of 
such  logs  where  they  lay,  and  the  mark  on  such  logs  shall 
be  changed,  and  they  shall  become  the  property  of  said 
party  of  the  first  part."     This  instrument  was  procured  at 
the  instance  of  the  defendant  company  and  taken  into  pos- 
session by  it,  under  the  promise  made  by  the  company's 
agent  that  the  company  would  sign  it  and  deliver  to  the 
other  parties  a  copy  of  it.     It  was  not  signed,  although 
it  was  retained,  and,  by  what  we  regard  as  indisputable 
evidence,  it  was  fully  ratified  by  and  acted  upon  by  the  cor- 
poration.    Concerning  this  matter  of  ratification  it  is  neces- 
sary to  speak,  since  whether  this  was  a  valid  contract  or 
not  depends  largely  upon  ratification.     The  agreement,  by 
its  terms,  was  not  to  be  completely  performed  within  one 
year.     Code,  1881,  §  2325.    One  J.  S.  Munday,  in  all  these 
matters  between  the  company  and  the  plaintiff  and  the 
other  loggers  who  acted  with  him,  assumed  to  represent 
the  defendant;  but  the  case  does  not  present  other  than 
circumstantial  evidence,  with  one  exception,  to  show  that 
he  was  actually  authorized  to  make  such  a  contract  as  the 
one  under  consideration;  and  much  difficulty  was  made  by 
the  defendant  at  the  trial  upon  this  point,  and  objections 
were  interposed  at  every  stage  to  the  introduction  of  any 
testimony  tending  to  show  his  relations  with  the  defendant. 
But,  in  addition  to  the  transactions  with  this  plaintiff,  it 
was  shown  that  Munday  was  really  the  moving  spirit  of 
the  whole  enterprise,  which  culminated  in  the  organization 
of  the  defendant  as  a  corporation.     Just  what  his  nominal 
position  was  does  not  appear,  but  in  whatever  was  done  by 
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the  defendant,  either  in  the  building  of  its  boom  works,  or 
in  driving  the  logs  in  the  river,  or  the  purchase  of  material 
and  supplies,  it  was  always  Munday  who  was  at  the  front 
and  had  the  actual  management  and  direction  of  affairs. 
And,  moreover,  there  is  in  the  case  one  element  of  proof 
which  ought  to  go  far  towards  foreclosing  this  corporation 
from  denying  that  it  had  fully  ratified  all  of  his  acts  in  pro- 
curing this  contract,  whether  Munday  was  its  authorized 
agent  or  not.     In  November,  1890,  the  defendant  here 
sought  to  obtain  from  the  superior  court  of  Whatcom 
county  a  mandamus  to  compel  the  Nooksack  River  Boom 
Company  to  open  its  boom  and  to  allow  15,000,000  feet  of 
logs  to  pass  to  the  Bellingham  Bay  Boom  Company.     In 
that  proceeding  its  oflScers,  under  oath,  showed  to  the  court 
that  the  very  logs  here  in  question  had  been  consigned  to 
it,  and  that  it  had   '^entei'ed  into  a  contract  with  the  re- 
spective owners  of  said  logs  to  drive  the  same  from  the 
landings  where  they  were  floated  down  said  Nooksack  river 
to  the  boom  of  plaintiff,  and  that,  under  said  contract, 
plaintiff,  by  its  agents,  took  possession  and  control  of  the 
said  logs  and  drove  them  down  the  said  Nooksack  river 
until  they  reached  the  boom  of  the  defendant,  through 
which  they  had  been  refused  passage. ' '     It  also  showed  to 
the  court  that  the  defendant  had  been  served  by  it  with  a 
notice  that  it  was  the  agent  for  the  owners  of  these  logs 
(among  them  Tingley  being  named  as  one)  for  the  driving 
of  said  logs  down  the  said  Nooksack  river  to  the  boom  of 
the  said  Bellingham  Bay  Boom  Company,  at  the  mouth 
thereof.     If  any  more  solemn  admission  could  be  made  by 
a  corporation  of  its  ratification  of  the  acts  of  an  assumed 
agent  than  a  pleading  under  oath,  in  a  mandamu^^  proceed- 
ing in  a  court  of  record,  we  are  unaware  of  what  it  could  be. 
But  the  question  remains  whether,  if  the  act  of  the  agent 
in  procuring  this  contract  was  ratified,  it  was  then  binding 
upon  the  company,  so  that  it  could  now  be  sued  upon. 
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The  statute  provides  that  any  agreement,  contract  or 
promise  shall  be  void  where  by  its  terms  it  is  not  to  be 
performed  within  one  year  from  the  making  thereof,  unless 
such  agreement,  contract  or  promise,  or  some  note  or  memo- 
randum thereof,  be  in  writing,  and  signed  by  the  party  to 
be  charged  therewith,  or  by  some  person  thereunto  by  him 
lawfully  authorized.  The  question  is,  what  is  a  signing  of 
such  an  instrument?  The  instrument  was  in  the  hand- 
writing of  the  agent,  and  the  first  clause  is  as  follows: 

"This  agreement,  entered  into  this  20th  day  of  August, 
1890,  by  and  between  the  Bellingham  Bay  Boom  Com- 
pany, of  Fairhaven,  Washington,  party  of  the  first  part, 
and  J.  H.  Moore  and  others,  respectively,  whose  names 
are  hereto  subscribed,  parties  of  the  second  part,  witness- 
eth,''  etc. 

It  is  a  well  established  rule  of  law  that  a  contract  is 
signed,  within  the  meaning  of  the  statute,  whether  the 
name  of  the  party  to  be  charged  appears  at  the  bottom,* 
top,  middle  or  side  of  the  paper.  Drury  v.  Young ^  68  Md. 
646;  CldHon  v.  Bailey,  14  Johns.  487;  BatTy  v.  Coombe^ 
1  Pet.  640;  1  Reed,  St.  Frauds,  §384. 

We  consider  the  contract  proven,  therefore.  But  what 
eflfect  should  its  existence  have  upon  this  case?  Plaintiff 
brought  his  action  for  damages  upon  two  alleged  breaches 
of  contract:  ( 1 )  A  failure  to  drive  his  logs.  ( 2 )  A  failure 
catch  and  boom  them.  And  his  claim  is  answered  by 
three  propositions,  viz. :  ( 1 )  If  fair  stages  of  water  have 
existed  in  the  river  since  the  19th  day  of  September,  1890, 
so  that  his  logs  could  have  been  driven,  and  they  have  not 
been  driven  clean,  then,  under  the  terms  of  the  driving  con- 
tract, the  logs  left  behind  are  to  be  scaled  where  they  lie, 
and,  upon  payment  of  their  value,  they  become  the  prop- 
erty of  the  defendant.  But  no  such  logs  can  be  recovered 
for  in  this  action,  either  under  the  pleadings  or  the  evi- 
dence.     (2)  If  logs  driven  by  the  defendant,  for  want  of 
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ordinary  care  on  its  part,  failed  to  reach  its  boom,  and 
went  astray  through  "sloughs,"  whence  they  reached  the 
sea  and  were  lost,  for  the  value  of  such  logs,  less  charges 
for  driving,  the  defendant  is  liable;  but  if  the  losses  of  this 
class,  viz.,  through  "sloughs,"  were  caused  by  the  inter- 
ference  of  third  parties,  accompanied  by  such  threats  of 
violence  as  would  have  caused  a  reasonably  prudent  person 
to  abandon  the  possession  of  the  logs  to  avoid  bodily  harm 
to  himself  or  his  employes,  in  case  of  such  logs  the  de- 
fendant would  not  be  liable.  ( 3 )  For  the  loss  of  such  logs 
as  floated  down  the  river  past  the  defendant's  boom,  and 
were  lost  because  of  its  failure  to  catch  and  hold  them,  it 
is  liable  for  the  value  of  the  logs,  less  the  driving  and  boom- 
age  charges. 

The  contracts  Tingleymade  with  the  Bellingham  Mill 
Company,  which  respondent  claims  transferred  the  owner- 
ship of  all  the  logs  in  question  to  that  company,  ought  not 
to  prevent  a  recovery  in  this  case.  The  contracts  show  on 
their  face  that  Tingley  was  responsible  for  the  delivery  of 
the  logs  at  the  mill  in  Whatcom,  and  that  unless  he  deliv- 
ered the  logs,  he  was  to  get  no  pay.  The  mill  books  also 
showed  that  he  was  credited  with  nothing  but  the  value  of 
such  logs  only  as  actually  reached  the  mill  company's  pos- 
session. Meeker  v,  Johnwn^  3  Wash.  247  (28  Pac.  Kep. 
642);  North  Pacific^  etc.^  ^/Q-  Oo.  v.  Kerron^  ante^  p.  214. 
That  portion  of  the  contract  of  September  3,  1890,  which 
provided  for  advances  upon  logs  thereafter  to  be  put  into 
the  river  did  not  have  any  of  the  elements  of  a  sale. 

Judgment  reversed,  and  cause  remanded  for  a  new  trial. 

Dunbar,  C.  J.,  and  Horr  and  Anders,  JJ.,  concur. 
Scott,  J.,  concurs  in  the  result. 

ON    MOTION    TO    RE-TAX   COSTS. 

Dunbar,  C.  J. — The  respondent  moves  to  re-tax  the 
costs  allowed  by  the  clerk  of  this  court  on  appellant's  cost 
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bill.  The  item  objected  to  in  this  case  is  the  item  of 
$198. 60  for  the  transcript.  So  far  as  the  amount  paid  by 
appellant  to  the  stenographer  for  the  purpose  of  preparing 
the  statement  of  facts  is  concerned,  this  court  has  already 
held  that  such  an  item  is  not  a  disbursement  contemplated 
by  the  statute  and  cannot  be  taxed  as  costs.  See  Brown 
V.  Winehill,  4  Wash.  98  (29  Pac.  Rep.  927.) 

It  appears  by  affidavits  accompanying  this  motion,  and 
by  the  counter  affidavits  of  the  appellant,  that  the  tran- 
script was  prepared  by  appellant,  and  that  in  consideration 
of  that  fact  the  clerk  only  charged  the  appellant  half  price, 
or  ten  cents  per  folio,  for  examining  and  certifying  the 
same,  and  that  in  reality  all  that  was  paid  by  the  appellant 
to  the  clerk  or  to  any  officer  of  the  court  for  the  transcript 
was  the  sum  of  $59.25,  and  this  amount  we  think  is  all  he 
is  entitled  to  recover  as  costs  from  respondent.  It  is 
doubtless  true  that  the  transcribing  of  the  transcript  cost 
appellant  something;  but  the  allowance  of  such  expenses 
as  costs,  would  we  think,  be  liable  to  lead  to  abuses,  and 
to  endless  controversies,  and  is  not  such  costs  as  is  con- 
templated b}^  statute.  The  bill  is,  therefore,  retaxed,  and 
the  item  of  $198.60  is  reduced  to  $59.25. 

Scott,  Hoyt,  Stiles  and  Anders,  JJ.,  concur. 
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[No. 736.    Decided  February  2, 1893.] 

John  H.  Wilson,  Respondents  v.  Benjamin  G.  Morrell, 
Defendmit^  and  H.  E.  Simmons,  Appellant. 

APPEAL  —  FORM  OF  BOND— STATEMENT  OF  FACTS  —  CONVEYANCES 
OF  LAND  —  EQUITABLE  TITLE  —  WHEN  CHAKOEABLE  WITH  LIEN 
—  SUBROGATION. 

Where  an  instrument  with  sufficient  sureties  and  properly  condi- 
tioned has  been  given  as  an  appeal  bond,  but  instead  of  being  in 
the  form  of  a  bond  is  in  the  form  of  an  undertaking,  it  will,  under 
the  statute  requiri^ng  courts  to  look  at  substance  rather  than  form, 
be  upheld  as  sufficient. 

An  appeal  will  not  be  dismissed  because  the  original  statement 
of  facts  instead  of  a  transcript  is  sent  to  the  supreme  court. 

The  sole  heir  to  certain  land  of  a  decedent,  who  was  also  ad- 
ministrator of  the  decedent's  estate,  contracted  for  its  sale  and 
subsequently  delivered  an  administrator's  deed  therefor  to  the  pur- 
chaser, although  not  properly  authorized  by  the  probate  court. 
The  purchaser  at  the  time  of  making  the  contract  had  paid  a  por- 
tion of  the  consideration  and  agreed  that  in  case  of  his  failure  to 
make  the  deferred  payment  at  the  time  it  became  due,  all  his  rights 
under  the  contract  should  be  forfeited  and  the  amount  paid  thereon 
retained  by  the  vendor.  The  deferred  payment  was  never  made. 
Subsequent  to  the  making  of  the  defective  administrator's  deed  the 
vendor  mortgaged  the  land  to  a  third  person.  Held,  That  an  equi- 
table title  only  passed  to  the  purchaser,  subject  to  a  lien  in  favor  of 
the  vendor  for  the  amount  remaining  unpaid,  and  that  the  mort- 
gagee, being  subrogated  to  the  rights  of  the  vendor,  is  entitled  to 
the  amount  of  such  deferred  payment,  with  interest,  as  a  condition 
to  the  setting  aside  of  his  mortgage. 

The  grantee  of  an  equitable  title  to  land  takes  subject  to  an  equi> 
table  lien  against  the  same,  although  without  knowledge  that  the 
land  is  charged  with  such  lien. 

Appeal  from  Superior  Courts  Mason  County. 

James  Wickersham^  for  appellant. 
C.  W.  Ilartman^  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

Hoyt,  J. — Respondent  seeks  to  have  this  appeal  dis- 
missed for  the  reason  that  no  such  bond  on  appeal  has 


WILSON  V.  MORRELL.  655 


Feb.  1898.]  Opinion  of  the  Court— Ho yt,  J. 

been  filed  as  the  statute  requires,  and  also  for  the  reason 
that  the  statement  of  facts  is  brought  here  in  the  original 
form  instead  of  by  copy. 

Eespondent  concedes  that  an  instrument  with  sufficient 
sureties  and  properly  conditioned  has  been  duly  filed,  but 
claims  that  because  such  instrument  is  in  the  form  of  an 
undertaking  instead  of  that  of  a  bond,  it  is  ineffectual  for 
the  purposes  for  which  it  .was  given.  Were  it  not  for 
several  provisions  of  our  statute  which  make  it  the  duty  of 
courts  in  the  interpretation  of  instruments  of  this  kind  to 
look  at  the  substance  rather  than  the  form,  there  would  be 
much  force  in  this  position  of  respondent;  but  in  view  of 
such  provisions,  we  think  that  the  intention  of  the  parties 
to  secure  the  respondent  upon  proper  conditions  fully  ap- 
pearing from  the  instrument,  it  should  be  given  force;  and 
that  by  reason  of  this  want  of  form  appellant  should  not 
be  deprived  of  the  benefits  of  his  appeal. 

We  have  passed  upon  the  other  objection  several  times, 
and  have  uniformly  held  that,  though  the  statute  requires 
a  transcript  of  the  statement  of  facts  or  bill  of  exceptions 
to  come  here  instead  of  the  original,  yet  when  the  original 
is  here  we  are  so  possessed  of  the  case  that  we  can  hear  and 
determine  the  merits  of  the  controversy;  and  that  such  be- 
ing the  case,  it  is  our  duty  to  disregard  the  form  in  which 
the  facts  have  reached  us.  The  motion  to  dismiss  must  be 
denied. 

The  record  in  this  case  shows  the  pleadings  to  be  in  a 
somewhat  anomalous  condition,  and  some  technical  ques- 
tions might  have  been  raised  as  to  the  manner  in  which  the 
case  was  so  brought  into  the  lower  court  that  the  respec- 
tive rights  of  the  respondent  and  appellant  could  be  deter- 
mined. But  the  parties  to  the  appeal  have  not  raised  any 
of  these  questions.  They  have  presented  the  case  from 
their  respective  standpoints  upon  the  merits,  and  such  be- 
ing the  case,  we  shall  likewise  disregard  all  technicalities 
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growing  out  of  the  pleadings  and  determine  the  rights  of 
the  parties  upon  the  facts  disclosed  by  the  record. 

Upon  such  record  it  appears  that  the  rights  of  the  re- 
spective parties  largely'  depend  upon  a  certain  contract 
made  by  one  Benjamin  G.  Morrell  to  one  John  Gillespie, 
for  the  sale  of  the  land  the  title  to  which  is  in  question. 
For  the  purposes  of  this  case  the  appellant  must  be  held  to 
have  been  subrogated  to  whatever  rights  the  said  Morrell 
had  in  the  lands  at  the  date  of  the  execution  of  the  mort- 
gage to  the  appellant,  and  the  respondent  to  be  entitled  to 
the  rights  of  the  said  Gillespie  by  virtue  of  the  contract 
above  mentioned.  By  the  terms  of  said  contract  said  Mor- 
rell, as  sole  heir  of  his  wife,  contracted  to  convey  the  said 
land  to  said  Gillespie  for  the  sum  of  $520,  of  which  $300 
was  to  be,  and  was,  paid  down,  and  $220,  with  interest 
thereon  at  ten  per  cent,  from  April  23, 1885,  was  to  be  paid 
in  three  years.  There  was  a  clause  in  said  contract  which 
required  that  said  Morrell  should  obtain  leave  from  the 
probate  court  to  make  to  said  Gillespie  a  proper  deed  to 
said  land.  There  was  also  a  provision  that  upon  failure  by 
the  said  Gillespie  to  pay  the  deferred  payment  at  the  time 
it  became  due,  all  his  rights  under  the  contract  should  be 
forfeited,  and  the  amount  paid  thereon  retained  by  the  said 
Morrell  as  liquidated  damages;  and  a  further  provision 
which  made  time  the  essence  of  the  contract. 

The  proofs  show  that  said  Morrell,  as  administrator  of 
the  estate  of  his  said  wife,  executed  an  administrator's  deed 
sufficient  in  form  to  convey  to  the  said  Gillespie  the  inter- 
est of  his  said  wife  in  the  property  in  question;  but  the 
proof  does  not  show  such  proceedings  on  the  part  of  the 
probate  court  as  would  authorize  the  execution  of  such 
deed.  There  is  no  proof  whatever  that  the  necessary  steps 
to  give  the  probate  court  jurisdiction  to  order  a  sale  of  the 
property  were  ever  taken.  It  further  appears  from  the 
proof  that  the  deferred  payment  of  $220  has  not  been  paid 
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by  said  Gillespie,  or  any  one  representing  him,  and  that  no 
interest  thereon  has  ever  been  paid. 

Jast  before  the  execution  of  the  appellant's  mortgage, 
there  was  an  attempt  made  to  declare  the  contract  in  ques* 
tion  forfeited  by  the  action  of  the  probate  court  and  said 
Morrell,  but  there  is  no  proof  whatever  that  any  notice  of 
such  intention  or  of  such  forfeiture  was  ever  given  to  said 
Gillespie  or  those  representing  him.  The  only  attempt  at 
giving  notice  was  by  the  endorsement,  by  the  auditor,  on 
the  margin  of  the  contract,  which  was  on  record  in  his 
oflSce,  of  a  statement  that  the  same  had  been  canceled  by 
order  of  the  probate  court  and  of  said  Morrell  for  non- 
compliance with  the  conditions  thereof.  But  it  is  evident 
that  this  endorsement  was  entirely  unauthorized  and  could 
have  no  force  whatever.  Under  these  circumstances,  it  is 
contended  on  the  part  of  the  appellant  that  said  adminis- 
trator's deed,  being  void  for  the  purposes  for  which  it  was 
given,  can  have  no  force  whatever,  and  that  the  contract 
having  been  violated  by  said  Gillespie  in  failing  to  make 
the  deferred  payment,  was,  at  the  date  of  his  mortgage, 
forfeited  by  lapse  of  time,  or  was  by  the  act  of  making 
such  mortgage  so  far  forfeited  by  said  Morrell  as  was 
necessary  to  protect  the  appellant's  rights.  That  a  con- 
tract containing  the  provisions  above  mentioned  may  be 
forfeited  for  failure  to  comply  with  the  conditions,  with- 
out notice  to  the  other  party,  by  a  conveyance  of  the  land 
is,  we  think,  established  by  the  authorities.  We  so  held 
in  Draum  v.  Ingels^  3  Wash.  424  (28  Pac.  Rep.  769),  and 
see  no  reason  to  change  the  views  expressed  in  the  opinion 
rendered  in  said  cause. 

And  if  the  administrator's  deed  can  have  no  force  what- 
ever in  determining  the  rights  of  the  parties,  we  should  be 
disposed  to  agree  with  the  contention  on  the  part  of  the 
appellant.  But  in  our  opinion  said  deed,  although  void 
for  the  purposes  for  which  it  was  made,  cannot  be  disre- 

42—5  WASH. 
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garded  in  determining  the  rights  of  the  respective  parties 
to  said  contract.  It  is  evident  from  all  the  proofs  in  the 
case  that  such  deed  was  executed  by  said  Morrell  and  de- 
livered to  said  Gillespie  in  pursuance  of  the  provisions  of 
said  contract.  And  it  is  clear  that  at  the  time  it  was  so 
executed  the  said  Morrell  intended  thereby  to  .pass  title  to 
the  land  in  question  to  said  Gillespie.  And  such  being  his 
intention,  the  said  Gillespie  had  a  right  to  receive  it  as  a 
declaration  on  the  part  of  said  Morrell  that  thereby  he  in- 
tended to  concede  that  the  contract  in  question  had  been 
fulfilled.  Under  these  circumstances,  if  the  contract  had 
in  fact  been  so  fulfilled,  a  perfectly  good  equitable  title 
would  have  passed  to  the  said  Gillespie  as  between  him 
and  the  said  Morrell,  and  thereafter  it  would  not  have  been 
within  the  power  of  said  Morrell  to  have  declared  any  for- 
feiture of  said  contract. 

But  the  said  deferred  payment  not  having  been  paid  at 
the  time  of  the  delivery  of  said  deed,  such  equitable  title 
passed  to  said  Gillespie,  subject  to  a  lien  in  favor  of  said 
Morrell  for  the  amount  i*emaining  unpaid  upon  said  con- 
tract. It  would  follow  that  a  court  of  equity,  in  directing 
a  transfer  of  the  legal  title  to  said  Gillespie,  would  require, 
as  a  condition  to  such  transfer,  payment  by  him  of  the 
amount  due.  And  as  we  have  seen  that  the  appellant,  for 
the  purposes  of  this  case,  has  all  the  rights  which  the  said 
Morrell  would  have  had,  it  follows  that  as  a  condition  to 
the  setting  aside  of  his  mortgage,  the  court  should  have 
required  such  payment,  and  that  the  decree  rendered 
herein  by  the  court  below  must  be  modified  to  that  extent, 
unless  the  respondents  stand  in  a  better  condition  than 
would  said  Gillespie  if  he  had  never  conveyed  the  land. 

If  the  said  Gillespie  had  had  the  legal  title,  even  though 
it  was  charged  with  an  equitable  lien  in  his  hands,  his 
grantee,  without  knowledge  of  such  equitable  lien,  would 
have  taken  a  perfect  title.     But  at  the  time  Gillespie  con- 
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yeyed  to  the  respondent  he  had  only  an  equitable  title,  and 
under  the  well  settled  rule  that  the  grantee  of  an  equitable 
title  gets  no  better  title  than  his  grantor,  the  title  conveyed 
to  respondent  was  subject  to  such  equitable  lien.  Hence, 
the  respondent  has  no  greater  rights  than  Gillespie  would 
hare  had. 

There  is  in  the  case  a  deed  to  the  respondent  from  said 
Morrell  sufficient,  probably,  to  convey  to  him  any  title  which 
said  MoiTell  had  at  the  date  of  its  execution,  but  the  same 
was  not  executed  until  long  after  the  execution  of  appel- 
lant's mortgage  and  could  confer  no  rights  as  against  it. 

The  decree  of  the  lower  court  must  be  reversed,  and  the 
case  remanded  with  instructions  to  enter  a  decree  releasing 
the  lien  of  the  mortgage  of  the  appellant  upon  the  land, 
upon  the  payment  to  the  appellant,  or  into  court  for  his 
use,  of  the  sum  of  $220,  and  interest  thereon  from  April 
23,  1885;  and  that  in  default  of  such  payment  the  appel- 
lant's lien  upon  said  land  to  the  amount  thereof  be  enforced 
by  proper  proceedings  as  in  a  suit  to  foreclose  a  mortgage. 
The  appellant  to  recover  costs  of  both  courts. 

Dunbar,  C.  J.,  and  Anders,  Scott  and  Stiles,  JJ., 
concur. 
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[  No.  678.    Decided  February  3, 1893.] 

John  Lake,  Appellant^  v.  E.  Steinbach,  Respondent.       I  s  669 

PJLEADING— ANSWER — NEW    HATTER  —  LIMITATION    OP    ACTIONS  — 
NON- RESIDENCE  OF  DEFENDANT  —  PRESUMPTION. 

An  answer  which  states  that  it  "does  not  deny  or  admit"  the  al- 
legations of  plaintiffs  complaint  does  not  constitute  ''a  general  or 
specific  denial/'  and  is  therefore  insufficient  under  Code  Proc,  §  185. 

Where  an  answer  does  not  deny  the  facts  stated  in  a  paragraph 
of   the  complaint,  but  controverts  the  conclusion  drawn  by  the 
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pleader  from  the  facts  stated,  the  answer  does  not  traverse  any  ma- 
terial fact. 

Where  the  facts  stated  in  the  complaint  clearly  show  that  more 
than  six  years  have  elapsed  since  the  rendition  of  the  judgment 
sued  on,  an  answer  alleging  "that  more  than  six  years  has  elapsed 
since  the  cause  of  said  action  on  said  judgment  accrued/'  does  not 
set  up  new  matter  constituting  a  defense  to  the  action  and  requir- 
ing a  reply. 

An  action  on  a  judgment  is  not  barred  because  not  commenced 
within  six  years  after  its  rendition,  where  the  complaint  alleges, 
without  denial  in  the  answer,  that  the  defendant  was  out  of  and  ab- 
sent from  the  State  of  Washington  at  the  time  said  judgment  was 
rendered,  and  did  not  come  into  or  return  to  said  state  thereafter 
until  less  than  six  years  prior  to  the  commencement  of  the  action. 

The  fact  that  defendant  was  a  non-resident  of  the  state  at  the 
time  the  cause  of  action  against  him  accrued  must  be  alleged  affirm- 
atively as  a  fact  in  his  answer,  in  the  absence  of  such  averment  in 
the  complaint,  in  order  to  rebut  the  presumption  of  his  residence 
within  the  state. 

Appeal  from  Superior  Courts  Pierce  County. 

Arthur  Remington  {Emmons  cJ&  Emvions^  of  counsel), 
for  appellant. 

SJiank  (&  Murray^  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

Anders,  J. — The  appellant  brought  this  action  against 
the  respondent  to  recover  the  amount  due  upon  a  judgment 
rendered  in  the  State  of  Illinois. 

The  allegations  of  the  complaint  are  as  follows: 

^^ First:  That  at  the  times  hereinafter  mentioned  the  cir- 
cuit court  of  Winnebago  county,  in  the  State  of  Illinois, 
was  a  court  of  general  jurisdiction,  duly  created  and  organ- 
ized under  and  by  virtue  of  the  laws  and  constitution  of 
said  State  of  Illinois. 

^''Second:  That  on  the  15th  day  of  August,  1886,  the 
plaintiff  commenced  an  action  in  said  court  by  the  tiling  of 
a  declaration;  and  that  thereupon  said  defendant,  E.  Stein- 
bach,  on  the  same  day,  duly  appeared  in  said  action  in  said 
court,  by  his  duly  constituted  and  appointed  attorney,  and 
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duly  waived  service  of  procesH  and  admitted  the  cause  of 
action  alleged  against  him  in  said  declaration,  and  the 
amount  therein  claimed  to  be  due  upon  the  promissory 
note  therewith  filed,  and  did  then  and  there  confess  and 
consent  to  the  entry  of  judgment  against  him  in  favor  of 
said  plaintiff,  for  the  sum  of  four  thousand  one  hundred 
and  forty-one  and  j%%  dollars  and  costs  of  suit. 

^"^  Third:  That  thereupon  such  proceedings  were  had 
thei'ein  in  said  court,  that  on  the  16th  day  of  August, 
1885,  a  judgment  for  the  sum  of  four  thousand  one  hun- 
dred and  forty-one  dollars  and  sixty -six  cents,  and  costs, 
duly  taxed  at  two  dollars  and  seventy -five  cents,  was  duly 
given,  made  and  entered  by  said  court  in  favor  of  the  plaint- 
iff, John  Lake,  and  against  the  defendant,  E.  Steinbach. 

^^ Fourth:  That  no  part  of  said  judgment  has  been  paid 
or  satisfied,  except  the  sum  of  three  thousand  six  hundred 
and  forty-two  dollars  and  twenty-two  cents,  and  that  there 
is  now  due  and  owing  to  said  plaintiff,  who  is  now  the  legal 
owner  and  holder  of  said  judgment,  from  the  said  defend- 
ant, upon  the  said  judgment,  the  sum  of  five  hundred  and 
two  dollars  and  nineteen  cents,  together  with  the  interest 
thereon  at  the  rate  of  six  per  cent,  per  annum,  from  the 
18th  of  September,  1885. 

^^Fifth:  That  said  defendant,  E.  Steinbach,  was  out  of 
and  absent  from  the  State  of  Washington  at  the  time  said 
jadgment  was  entered  and  given  as  aforesaid,  and  did  not 
come  into  or  return  to  this  state  thereafter  until  less  than 
six  years  prior  to  the  commencement  of  this  action." 

To  this  complaint  the  defendant  filed  an  answer  consist- 
ing of  the  following  averments: 

*'  1.  That  he  does  not  deny  or  admit  the  first  ( 1 ),  second 
(2)  or  third  (3)  allegations  of  plaintiff^ s  complaint. 

'*2.  In  answer  to  the  fourth  (4)  allegation  of  plaintiff's 
complaint,  defendant  denies  that  there  is  any  money  due 
aod  owing  to  said  plaintiff  on  any  judgment  whatever  ob- 
tained by  said  plaintiff  against  said  defendant. 

'^3.  Defendant  neither  admits  nor  denies  the  fifth  (5) 
allegation  contained  in  plaintiff's  complaint. 

* '  4.  As  a  further  answer  to  plaintiff' s  complaint,  defend- 
ant alleges:  First:  That  more  than  six  years  has  elapsed 
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Bince  the  cause  of  said  action  on  said  judgment  referred  to 
in  plaintiff^  s  complaint  accrued. "" 

The  plaintiff  believing  that  the  answer  neither  contro- 
verted any  of  the  material  allegations  of  the  complaint,  nor 
contained  any  new  matter  constituting  a  defense  or  counter- 
claim, after  waiting  until  the  time  for  answering  had  ex- 
pired, disregarded  the  same  and  moved  for  a  default  and 
for  judgment.  This  motion  was  denied,  and  the  plaintiff 
electing  to  stand  upon  his  motion  and  failing  to  reply  to 
what  the  defendant  deemed  new  matter  in  the  answer,  the 
latter  applied  to  the  court  for  judgment  on  the  pleadings, 
in  accordance  with  §  200  of  the  Code  of  Procedui'e.  The 
court  granted  defendant's  motion  and  entered  judgment 
dismissing  the  action  and  for  costs  against  plaintiff.  The 
plaintiff  appeals,  and  contends  that  the  court  erre<l:  (1)  In 
denying  his  motion  for  judgment,  and  (2)  in  dismissing 
the  action  for  failure  to  tile  a  I'eply.  And  the  question  to 
be  determined  is,  does  this  answer  traverse  any  material 
fact  alleged  in  the  complaint,  or  set  out  any  new  matter 
constituting  a  defense  to  the  action?  If  it  does  not,  then  the 
action  of  the  court  was  clearly  wrong. 

In  deciding  this  question  we  are  to  be  governed  wholly 
by  the  provisions  of  the  statute.  Code  Proc,  §185.  And 
the  statute  provides  that  — 

"The  answer  of  the  defendant  must  contain:  ( 1)  A  gen- 
eral or  specific  denial  of  each  mateiial  allegation  of  the 
complaint  controverted  by  the  defendant.  .  .  .  (2)  A 
statement  of  any  new  matter  constituting  a  defense  or 
counter-claim,  in  ordinary  and  concise  language  without  a 
repetition."  Ih.,  §194. 

It  is  further  declared  that  "every  material  allegation  of 
the  complaint     .      .      .      not  controverted  by  the  answer 
.     shall  be  taken  as  true."     7J.,  §215. 

Now,  tested  by  the  foregoing  requirements,  this  answer 
is  obviously  insufficient.     It  neither  denies  generally  nor 
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specifically  any  material  allegation  of  fact  alleged  in  the 
complaint  Indeed,  the  defendant  explicitly  states  in  the 
answer  that  he  "does  not  deny  or  admit"  the  first,  second, 
third  and  fifth  allegations  of  the  complaint,  all  of  which  are 
material.  And  while  admitting  all  of  the  fact%  stated  in 
the  fourth  paragraph,  by  not  denying  them,  he  controverts 
the  mere  conclusion  drawn  by  the  pleader  from  the  facts 
stated.  End  ''denies  that  there  is  any  money  due  and  owing 
to  the  said  plaintiff  on  any  judgment  whatever  obtained  by 
said  plaintiff  against  said  defendant."  This  is  not  such  a 
denial  as  is  contemplated  by  the  statute,  and  it  puts  in 
issue  no  fact  alleged.  Lightner  v.  Menzd^  35  Cal.  462; 
Nelson  v.  Murray,  23  Cal.  338;  BaUer  v,  Sidell,  43  Fed. 
Kep.  116;  Watson  v.  Lemen,  9  Col.  200  (11  Pac.  Rep.  88). 
The  denial  of  indebtedness  is  merely  a  denial  of  a  legal 
conclusion,  and  is  permissible  only  in  cases  where  indebted- 
ness is  pleaded  as  a  fact,  without  showing  how  it  arose. 
Boone,  Code  Pleading,  §§  63,  67. 

As  to  all  of  the  material  allegations  of  the  complaint  in 
this  case,  the  defendant  says  he  neither  denies  or  admits 
them.  In  other  words,  he  does  not  controvert  them.  And, 
not  l>eing  controverted,  the  statute  declares,  in  unmistak- 
able language,  that  they  shall  he  taken  as  true. 

The  facts  alleged  being  true,  it  follows  that  the  plaintiff 
was  entitled  to  judgment  for  want  of  an  answer,  unless  the 
allegation  in  the  so  called  answer,  "that  more  than  six 
years  has  elapsed  since  the  cause  of  said  action  on  said 
judgment  referred  to  in  plaintiff's  complaint  accrued,"  is 
new  matter  constituting  a  defense  to  the  action.  Port  v. 
Parfit,  4  Wash.  369  (30  Pac.  Rep.  328);  King  v.  Ilwaco, 
et€,,Nav,  Co.,  1  Wash.  127  (23  Pac.  Rep.  924). 

We  are  of  the  opinion  that  it  is  not  new  matter,  for  the 
reason  that  it  is  not  only  consistent  with,  but  fairly  in- 
cluded in,  the  complaint.  Indeed,  the  facts  stilted  in  the 
complaint  clearly  show  that  more  than  six  years  have 
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elapsed  since  the  rendition  of  the  judgment  sued  on,  and 
the  answer  simply  states  the  conclusion  which  necessarily 
follows  from  the  facts  alleged  in  the  complaint,  and  can 
therefore,  in  no  sense,  be  deemed  new  matter  requiring  a 
reply. 

In  dismissing  the  action  the  court  below  must  have  pro- 
ceeded on  the  theory  that  it  was  barred  because  not  com- 
menced within  six  years  after  the  judgment  was  rendered. 
But  upon  the  admitted  facts  in  the  case  the  action  was  not 
barred,  because  the  allegations  of  the  fifth  paragraph  of  the 
complaint  brings  it  clearly  within  the  provision  in  §  123  of 
the  code,  which  is  as  follows: 

"If  the  cause  of  action  should  accrue  against  any  person 
who  shall  be  out  of  the  state  or  concealed  therein,  such  may 
be  commenced  within  the  terms  hei*ein  respectively  limited 
after  the  return  of  such  person  into  the  state,  or  after  the 
time  of  such  concealment." 

It  is  alleged  in  the  complaint,  and  is  not  denied,  that  the 
defendant  was  out  of  and  absent  from  the  State  of  Wash- 
ington at  the  time  said  judgment  was  i*endered  and  given, 
and  did  not  come  into  or  return  to  said  state  thereafter 
until  less  than  six  years  prior  to  the  commencement  of  this 
action.  And  this  refutes  the  idea  that  the  purported  new 
matter  set  up  in  the  answer  is  a  defense  to  this  action. 

It  was  urged  by  counsel  for  the  respondent,  on  the  argu- 
ment, that  §  123  is  not  applicable  to  this  case,  for  the  reason 
that  when  the  cause  of  action  accrued  against  him  he  was  a 
non-resident  of  the  state,  and  that  this  section  only  applies 
to  residents  of  the  state  who  leave  it  and  afterwards  return, 
and  not  to  non-residents  coming  for  the  first  time  into  the 
state.  But  the  pleadings  are  silent  on  the  subject  of  resi- 
dence, and  if  the  position  assumed  by  respondent  were  cor- 
rect (and  we  think  it  is  not),  he  could  only  avail  himself 
of  the  objection  that  he  was  a  non-resident  by  alleging  it 
aflSrmatively  as  a  fact  in  his  answer.  See  Orawford  v. 
RohertB,  8  Or.  324;  Shennan  v.  Oahom^  8  Or.  66.     There 


MANSFIELD  v.  FIRST  NATIONAL  BANK.  665 

Feb.  1B93.]  Syllabus. 

is  nothing  in  the  pleading  to  warrant  even  the  inference 
that  the  defendant  was  a  non-resident,  and  in  the  absence 
of  the  averment  in  the  complaint  the  presumption  would 
have  been  that  he  was  not.  Bass  v.  Berry ^  51  Cal.  264. 
The  whole  argument  therefore  upon  the  construction  of  the 
statute  was  entirely  irrelevant — outside  of  the  case  as  pre- 
sented in  the  record  —  and  will  not  now  be  further  con- 
sidered. 

For  the  reasons  above  indicated,  the  judgment  of  the 
court  below  is  reversed,  and  the  cause  remanded  with  di- 
rections to  enter  judgment  in  favor  of  the  plaintiff  for  the 
sum  demanded  in  the  complaint. 

Dunbar,  C.  J.,  and  Hoyt,  Stiles  and  Scott,  JJ.,  con- 
cur. 
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Aug.  Mansfield,  assignee  of  Burrmos  i&  Anderson^  Ap- 
pellant^ v.  The  First  National  Bank  of  Whatcom,        \  «* 
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The  iDSolvency  law  of  1881  was  repealed  and  set  aside  in  all  its         18  364 
provisions  by  the  assignment  law  of  March  6, 1890  (Gen.  Stat.,  §985).  6  666 

Where  a  debtor  in  failing  circumstances,  contemplating  assign-  s  e65 

ment,  makes  a  chattel  mortgage  in  fraud  of  his  creditors,  and  subse-       ^^-  ^> 
quently  makes  an  assignment  for  their  benefit,  his  assignee  is  entitled 
to,  and  may  recover,  possession  of  the  goods  thus  fraudulently  trans- 
ferred. 

Appeal  frovi  Superior  Courts  Whatcom  County. 

Bruce  db  Brown^  for  appellant. 

Cole  <&  Romaine^  for  respondent  First  National  Bank; 
dw,  Teal  cfe  Minor^  and  Kerr  <£  McCord^  for  respondent 
R.  L.  Sabin. 
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The  opinion  of  the  court  was  delivered  by 

Stiles,  J. — On  the  6th  of  January,  1891,  the  firm  of 
Burrows  &  Anderson  borrowed  $1,000  from  the  First  Na- 
tional Bank  of  Whatcom,  to  secure  the  payment  of  which 
they  gave  the  bank  their  note  due  in  sixty  days.     On 
March  10th  they  gave  a  renewal  of  the  note,  and  on  May 
12th  a  second  renewal  note.     The  last  named  note  would 
not  have  been  due  until  July  14th.     On  May  28d,  ascer- 
taining that  they  were  insolvent,  they  confeired  with  the 
bank  officials  and  infoimed  them  of  their  condition,  and 
that  it  would  probably  be  necessary  for  them  to  make  an 
assignment  at  an  early  day.     Desiring  to  secure  the  bank, 
they  proposed  a  chattel  mortgage  as  collateral  to  their 
existing  note.     The  bank,  however,  while  accepting  the 
proposition  for  the  chattel  mortgage,  insisted  upon  a  new 
note  payable  upon  demand.     This  arrangement  was  carried 
out  and  a  new  note  made  and  chattel  mortgage  executed 
and  placed  upon  record  upon  the  same  day. 

It  is  an  indisputable  fact  that  the  execution  of  the  chat- 
tel mortgage  was  a  part  of  the  plan  entered  into  by  both 
parties  to  devote  the  property  of  Burrows  &  Anderson  to 
the  payment  of  their  debts  by  means  of  an  assignment,  but 
with  the  bank  holding  a  security  for  the  payment  of  its 
claim  in  full.     The  debtors  remained  in  possession  of  the 
goods  until  the  26th  day  of  May,  conducting  the  business 
of  selling  goods  in  the  usual  manner,  when,  apparently 
somewhat  to  their  surprise,  the  bank  took  possession  of 
their  entire  stock  of  goods  under  its  chattel  mortgage,  and 
commenced  a  foreclosure  suit.     This  proceeding  was  taken 
about  10  o'clock  in  the  forenoon,  and  between  that  time 
and  12  o'clock  Burrows  &  Anderson  executed  to  the  appel- 
lant Mansfield  an  assignment  of  their  property  for  the 
benefit  of  creditors,  under  the  assignment  law  of  March  6, 
1890.     On  the  3d  day  of  June,  Burrows  &  Anderson  filed 
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their  answer  to  the  complaint  of  the  bank  in  the  foreclos- 
ure proceeding,  admitting  the  facts  stated  in  the  complaint 
to  be  true,  and  thereupon  a  decree  was  entered  against 
them,  and  the  property  directed  to  be  sold. 

On  the  same  day  the  predecessor  in  interest  of  the  re- 
spondent Sabin  commenced  an  action  in  the  same  court  for 
the  recovery  of  a  large  sum  against  Burrows  &  Anderson, 
upon  claims  assigned  to  him  by  sundry  creditors  of  that 
firm,  and  under  allegations  of  fraud  contained  in  the  affi- 
davit, caused  a  writ  of  attachment  to  be  issued  and  placed 
in  the  hands  of  the  sheriff,  who  levied  the  same  on  the 
stock  of  goods  already  in  his  hands  under  the  execution 
issued  at  the  suit  of  the  bank,  upon  their  decree. 

On  the  1 2th  day  of  June  the  assignee  qualified  by  filing 
a  bond,  and  demanded  possession  of  the  property  of  the 
sheriff;  being  refused  such  possession,  he  brings  this  action 
to  recover  it,  alleging  that  in  the  first  place  the  chattel 
mortgage  to  the  bank  was  void  because  of  its  having  been 
procured  as  the  result  of  fraudulent  collusion  between  the 
bank  and  the  assignors;  and,  secondly,  because  the  attach- 
ment of  Sabin  was  illegal  and  void  under  the  statute. 

The  decree  of  the  court  below  was  against  the  assignee 
and  in  favor  of  the  bank,  as  entitled  to  a  first  claim,  and  of 
Sabin  as  entitled  to  the  second  claim  upon  the  proceeds  of 
the  goods,  which  had  been  sold  by  agreement  of  the  par- 
ties. The  view  which  the  suj)erior  court  took  of  the  matter 
was,  jirst^  that  the  chattel  mortgage  was  not  a  fraud  upon 
the  creditors;  and,  seconds  that  the  attachment,  having  been 
levied  upon  goods  not  in  the  possession  of  the  assignee,  and 
to  the  possession  of  which  the  assignee  had  no  right  because 
they  had  been  placed  out  of  his  reach  by  the  act  of  the  as- 
signors in  making  the  chattel  mortgage,  created  a  valid  lien 
in  favor  of  Sabin. 

The  first  proposition  which  we  have  to  dispose  of  grows 
out  of  the  contention  of  the  parties  over  the  insolvency 
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law  contained  in  the  Code  of  1881  (chapter  143),  and  the 
assignment  law  of  1890  (Gen.  Stat,  §  935).  The  appel- 
lant maintains  that  the  act  of  1881  has  never  been  repealed; 
the  respondents  claim  that  the  act  of  1890  has  swept  it  en- 
tirely out  of  existence.  The  point  is  not  very  material  in 
this  case,  but  it  is  suggested  by  both  parties,  and  it  would 
perhaps  prevent  future  misundei*standings  if  we  decide  the 
matter  now.  We  hold  that  the  act  of  1890  was  intended 
to  be  a  new  law  upon  the  same  subject  niatter  as  that  treated 
of  in  the  insolvency  law  of  1881,  and  that,  while  there  are 
some  matters  in  the  old  law  which  are  not  necessarily  ob- 
noxious to  any  provisions  in  the  new  one,  the  entire  sub- 
ject was  legislated  upon  in  the  new  law,  and  the  old  one 
was  necessarily  repealed  and  set  aside  in  all  its  parts. 

But  the  practical  question  in  this  case  is,  whether  the  act 
of  1890  is  anything  more  than  an  act  to  regulate  common 
law  assignments,  and  whether  if  a  debtor  has  been  guilty 
of  fraudulent  transfers  looking  to  a  future  assignment  of 
his  property  for  the  benefit  of  creditors,  his  assignee  under 
this  law  can  recover  the  property  thus  fraudulently  trans- 
ferred. 

Upon  the  facts,  as  has  teen  already  indicated,  we  hold 
differently  from  the  superior  court  upon  the  good  faith  of 
the  bank  mortgage.  It  was  not  a  purchaser  in  good  faith. 
The  note  which  was  secured  by  the  mortgage  was  one  sub- 
stituted for  the  original  note,  which  was  in  turn  a  renewal 
several  times  removed  from  the  original  loan.  The  terms 
of  this  note  were  different  from  those  of  its  predecessor, 
inasmuch  as  it  was  made  payable  on  demand,  whereas  the 
note  for  which  it  was  substituted  would  not  have  been  due 
until  July.  This  change  was  made  for  no  other  purpose 
than  to  enable  the  bank  at  any  sign  of  danger  through  the 
movements  of  other  creditors  to  seize  the  property  and  re- 
tain it  for  its  own  benefit  while  the  debtors  were  making  a 
general  assignment  for  the  benefit  of  other  creditors. 
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It  has  been  a  common  method  of  treating  such  transac- 
tions to  call  the  mortgage  and  the  assignment  one  transac- 
tion, and  to  construe  the  two  instruments  together  as  though 
the  assignor  had  made  an  assignment  containing  a  prefer- 
ence, which  the  statute  says  shall  not  be  valid.  But  with 
all  deference  to  the  use  of  language  which  frequently  occui'S 
in  the  cases,  they  are  not  the  same  transaction,  nor  are  the 
instruments  one. 

The  assignee,  at  least  ordinarily,  has  no  privity  with,  or 
knowledge  of,  the  mortgage,  and  all  that  the  court,  to  which 
he  is  responsible,  knows  is  the  assignment.  The  debtors 
in  this  case,  it  is  pretty  strongly  hinted  in  the  record,  did 
not  intend  to  make  an  assignment  unless  it  should  be  ab- 
solutely necessary.  They  claim  to  have  relied  upon  some 
promise  made  by  the  bank  to  the  effect  that  the  foreclosure 
of  the  moitgage  should  be  managed  in  such  a  way  as  that 
the  property  should  be  sold  in  bulk,  and  the  possession  of 
it  returned  to  them  for  disposal  in  the  ordinary  course  of 
their  previous  business;  and  it  was  not  until  they  found 
the  bank  disregarding  this  alleged  understanding  and  taking 
possession  of  the  goods,  that  they  finally  made  up  their 
minds  to  execute  the  assignment  to  Mansfield. 

But  whether  these  are  to  be  construed  as  one  instrument, 
and  the  execution  of  them  as  one  transaction,  or  not,  the 
fact  remains  that  the  law  seems  to  have  little  regard  for 
the  one  construction  or  the  other.  It  is  entitled  ' '  An  act 
to  secure  to  creditors  a  just  division  of  the  estates  of  debt- 
ors who  convey  to  assignees  for  the  benefit  of  creditors," 
and  if  the  purpose  of  the  act  can  be  worked  out  by  any 
reasonable  construction  of  its  provisions,  it  is  the  duty  of 
the  courts  to  secure  that  object  without  regard  to  tech- 
nicalities which  have  no  substance.  The  position  taken  by 
the  respondents  is,  that  notwithstanding  the  mortgage  may 
have  been  conceived  and  executed  in  fraud  of  this  law,  the 
mortgagee  having  taken  possession  of  the  property  before 
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the  assignment  was  made,  the  assignee  has  no  power  to 
move  against  the  mortgage  on  the  ground  of  its  fraudulent 
character,  and  can,  therefore,  acquire  no  possession  of  the 
property  covered  by  it. 

If  this  law  is  no  more  than  an  act  to  regulate  common  law 
assignments,  the  point  must  be  conceded  to  be  well  taken. 
A  similar  law  exists  in  Oregon  and  Iowa,  and  in  those 
states  it  has  been  held  generally  that  the  assignee  stood  in 
the  shoes  of  the  debtor  and  could  not  recover  property  con- 
veyed by  him  in  fraud  of  creditors  before  the  assignment 
Ilahn  V.  Salmon^  20  Fed.  Rep.  801;  Dawson  v.  Sitns^  14 
Or.  561  ( 13  Pac.  Rep.  606);  Van  Patten  v.  Burr,  52  Iowa, 
518  (3  N.  W.  Rep.  624);  Prouty  v.  Clark,  73  Iowa,  55 
(34N.  W.  Rep.  614). 

In  each  of  those  states,  however,  there  is  some  difference 

between  the  statutes  passed  upon  and  our  act  of  1890.    In 

Iowa  there  is  no  discharge  of  the  debtor,  and  in  neither 

state  does  the  court  or  creditors  have  any  power  to  change 

the  assignee.     In  both  the  declaration  of  the  first  section 

of  the  act  is  substantially  the  same  as  that  of  our  own  law, 

viz. : 

*'No  general  assignment  of  property  by  an  insolvent, 
or  in  contemplation  of  insolvency,  for  the  benefit  of  cred- 
itors, shall  be  valid  unless  it  be  made  for  the  benefit  of  all 
his  creditoi*s  in  proportion  to  the  amount  of  their  respect- 
ive claims." 

And  in  both  there  is  a  section  substantially  the  same  as 
our  §2753,  viz.: 

''Any  assignee  as  aforesaid  shall  have  as  full  power  and 
authority  to  dispose  of  all  estate,  real  and  personal  as- 
signed, as  the  debtor  had  at  the  time  of  the  assignment,  and 
to  sue  for  and  recover,  in  the  name  of  such  assignee,  every- 
thing belonging  or  appertaining  to  said  estate,  and  gen- 
erally to  do  whatever  the  debtor  might  have  done  in  the 
premises. " 

This  court,  in  Traders  Bank  v.  Van  Wagenen,  2  Wash. 
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172  (26  Pac.  Rep.  253),  passed  upon  the  substance  of  this 
question  as  involved  in  the  insolvency  law  of  1881,  and  un- 
less the  statute  now  in  review  has  some  materially  different 
elements,  we  should  be  inclined  to  maintain  the  principles 
therein  announced.  But  upon  examination  we  find  that 
the  only  material  difference  is  that,  under  the  old  law,  the 
proceeding  was  commenced  by  petition  filed  by  the  debtor 
under  which  an  order  was  made  vestino^  the  debtor's  prop- 
erty  in  an  assignee  appointed  by  the  creditors,  at  a  meeting 
called  under  the  order  of  the  court,  while  under  the  act  of 
1890,  the  deed  of  the  assignor  conveys  his  estate  directly 
to  the  assignee,  who  has  no  power  to  proceed  until  he  has 
filed  his  bond  and  inventory,  and  thus  brought  himself 
within  the  jurisdiction  of  the  court. 

The  ultimate  result  under  each  law  is  the  equal  distribu- 
tion of  the  property  of  the  debtor,  and  his  discharge  from 
his  liabilities  if  his  acts  shall  appear  to  have  been  uncolored 
by  fraud.  The  declaration  of  the  first  section  of  the  act, 
that  no  general  assignment  shall  be  valid  unless  made  for 
the  benefit  of  all  creditors  in  proportion  to  the  amount  of 
their  respective  claims  must  be  limited  as  we  view  the  act  to 
— Firsts  Preferences;  and,  8eco7id^  to  the  effect  on  the  debtor 
brought  about  by  the  denial  of  his  petition  for  discharge. 
If  it  were  not  so,  every  assignment  which  is  made  would 
be  in  continual  jeopardy,  so  long  as  all  property  involved 
in  it  is  undistributed,  by  the  discovery  of  some  fraudulent 
act  perpetrated  by  the  assignor  before  the  assignment  was 
made. 

Section  2650  provides  that  the  debtor  may  be  summoned 
upon  the  application  of  the  assignee,  or  any  creditor,  to 
submit  to  an  examination  for  the  purpose  of  discovering 
whether  or  not  all  his  property  ^has  been  listed  in  the  in- 
ventory, and  ''the  court  may  compel  the  delivery  to  the 
assignee  of  any  propeily  or  estate  not  embraced  in  the  as- 
signment."    But,  according  to  the  theory  of  the  respond- 
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ents,  not  oni}'-  would  the  assignee  be  powerless  to  reclaim 
such  property,  but  the  very  fact  that  the  assignor  had  fraud- 
ulently placed  such  property  out  of  his  hands  for  the  pur- 
pose of  depriving  ci-editors  of  the  benefit  of  its  distribution 
by  the  assignee  would  avoid  the  whole  assignment  and  open 
the  way  to  any  creditor  to  prefer  himself  at  the  expense  of 
the  others. 

Even  in  Iowa,  a  case  of  this  kind  occurring  in  SchaUer  v. 
Wright,  70  Iowa,  667  ( 28  N.  W.  Rep.  460),  the  court  held, 
notwithstanding  Van  Patten  v.  Burr,  that  the  assignee  could 
recover  it. 

An  illustration  is  contained  in  the  body  of  the  statute 
itself  which,  it  seems  to  us,  must  overcome  the  claim  of  the 
respondents  that  the  assignee  could  go  no  farther  than  the 
property  actually  conveyed  to  him,  or  that  discovered  un- 
der the  assignor's  control  though  not  mentioned  in  the 
assignment.  It  is  provided  in  §  2741  that  such  an  assign- 
ment shall  have  the  effect  to  discharge  any  and  all  attach- 
ments on  which  judgment  shall  not  have  been  taken  at  the 
date  of  the  assignment.  Now,  excepting  for  one  ground  of 
attachment,  viz.,  non-residence,  attachments  in  this  state 
are  granted  only  upon  a  showing  of  some  fraud  on  the  part 
of  the  debtor,  the  gist  of  which  is,  that  he  is  disposing,  or 
about  to  dispose,  of  property  with  intent  to  defraud  his 
creditors.  But  if  in  a  case  where  fraud  is  the  basis  of  an 
attachment  lien  the  assignee  is  permitted  to  step  in  and  dis- 
solve an  attachment,  and  thus  deprive  innocent  creditors  of 
the  involuntary  lien  which  other  portions  of  the  law  give 
them,  there  can  be  but  small  reason  assigned  w^hy,  in  a  case 
where  the  debtor  has  disposed  of  his  property  fraudulently 
by  giving  a  voluntary  lien,  with  possession,  the  assignee 
should  not  be  permitted  \q  retake  that  property. 

Upon  consideration  of  §  2763,  however,  we  think  a  bet- 
ter rule  is  laid  down  in  PiLlnhury  v.  Eingon,  33  N.  J. 
Eq.  287,  than  is  found  in  either  of  the  cases  cited  by  the 
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respondents.  That  was  a  case  like  thid,  where  an  assignee 
was  suing  for  the  recovery  of  properly  mortgaged  by  his 
assignor  to  third  persons  in  fraud  of  the  assignment  law. 
The  court  there  reviews  the  whole  subject  of  the  rights  of 
an  assignor  under  statutes  governing  assignments  for  the 
benefit  of  creditors.  The  New  Jersey  statute  bears  the 
same  title  as  ours,  and  the  court,  in  reviewing  the  thirteenth 
section,  which  is  the  same  as  our  §2753,  speaks  as  follows: 

^^Considering  that  the  assignment  creates  a  trust  for  the 
benefit  of  all  the  creditors  of  the  assignor,  and  that  the 
legislative  purpose  was  to  secure  an  equal  and  just  division 
of  the  estate  of  the  debtor  among  his  creditors,  a  construc- 
tion less  comprehensive  will  defeat  the  legislative  purpose. 
In  virtue  of  the  trust  so  created  the  assignee  becomes  the 
representative  of  and  actor  for  creditors,  and  his  powers 
should  be  so  construed  as  to  enable  him  to  carry  into  full 
effect  the  purpose  which  the  statute  designed.  In  the  En- 
glish insolvent  acts,  under  which  assignees  are  allowed  to 
avoid  the  fraudulent  grants  and  conveyances  of  the  debtor, 
the  power  of  the  assignee  to  sue  in  his  own  name  is  granted 
'for  the  recovery,  obtaining  and  enforcing  any  estate,  ef- 
fects or  rights  of  such  prisoner' — language,  in  legal  effect, 
identical  with  that  contained  in  the  thirteenth  section  of 
our  assignment  act.  In  GarreUon  v.  Brown^  2  Dutch.  425, 
Justice  Potts  construed  this  section  as  enabling  the  as- 
signee to  sue  for  property  fraudulently  conveyed  away  by 
the  debtor,  and  to  recover  it  for  the  use  of  the  creditors 
who  should  present  their  claims." 

The  court  then  overrules  Van  Keuren  v.  McLaughlin^  21 
N-  J.  Eq.  163,  and  sustains  the  right  of  the  assignee  to  sue 
to  avoid  the  fraudulent  mortgage.  The  case  above  cited 
is  a  review  of  the  same  reported  in  31  N.  J.  Eq.  619,  where 
the  vice  chancellor  laid  down  the  opposite  doctrine.  These 
two  overruled  cases  are  both  cited  in  the  opinion  of  the 
court  in  Hahn  v.  Salmon^  20  Fed.  Rep.  801,  in  support  of 
the  view  adopted. 

The  case  of  Benham  v,  Ham^  decided  by  this  court,  aiite^ 

43—5  WASH. 
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p.  128,  is  confidently  cited  by  respondent  Sabin  in  support 
of  his  attachment;  but  while  some  language  was  used  in 
the  opinion  in  that  case  which,  taken  alone,  might  be  ground 
to  infer  that  if  the  mortgage  had  not  been  sustained,  the 
attaching  creditor  in  that  case  would  have  been  allowed  to 
retain  his  lien  upon  the  property  in  the  hands  of  the  as- 
signee, the  judgment  there  directed  shows  that  the  whole 
question  of  the  attachment  was  avoided  by  the  finding  that 
the  chattel  mortgage  was  a  bona  fide  transaction,  and  that 
there  was,  therefore,  no  ground  for  the  allegations  of  fraud 
under  which  the  attachment  was  issued. 

The  subsequent  case  of  UamiUon  Brown  Shoe  Co.  v. 
Ad<im8^  ante^  p.  333,  is  more  nearly  in  point,  and  it  was 
therein  held  that  the  property  reaching  the  hands  of  an  as- 
signee was  in  custodia  legis^  and  could  not  be  taken  from 
him  by  the  attaching  creditor  on  the  ground  that  the  as- 
signment was  fraudulent  by  reason  of  acts  committed  by 
the  assignor  before  the  assignment.  There  can  be  no  dif- 
ference between  that  case  and  this  so  far  as  the  rights  of  the 
assignee  are  concerned,  although  here  the  assignee  had  not 
been  able  to  reduce  the  property  assigned  to  his  possession 
at  the  time  the  attachment  was  levied.  He  was  entitled  to 
its  possession,  and  only  needed  the  interference  of  the  court 
in  his  behalf  to  secure  it. 

It  follows  from  the  foregoing  that  the  judgment  of  the 
court  below  must  be  reversed,  and  the  cause  remanded  with 
directions  to  that  court  to  enter  judgment  in  favor  of  the 
appellant  for  the  proceeds  of  the  goods,  to  be  distributed 
by  him  in  accordance  with  the  law  governing  assignments. 

Dunbar,  C.  J.,  and  Anders  and  Hoyt,  JJ.,  concur. 

ON    PETITION    FOR   RE-HEARING. 

Stiles,  J. — Criticism  is  made  of  the  opinion  in  this  case 
because  it  is  therein  said  that  the  Oregon  statute  contained 
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no  provision  for  the  discharge  of  the  debtor  or  for  change 
of  the  assignee.  This  will  have  to  be  qualified.  The  Iowa 
statute  dates  back  to  1857,  and  perhaps  earlier.  We  have 
not  the  session  laws  of  Oregon  which  contain  the  enact- 
ments in  that  state  upon  this  subject.  But  from  the  notes 
to  2  Hill's  Code,  chap.  28,  we  find  that  in  1878  the  Iowa 
statute  seems  to  have  been  adopted  in  Oregon  verbatim^ 
and  this  statute,  without  any  provision  for  discharge  of  the 

m 

debtor  or  change  of  the  assignee,  continued  until  1885, 
when  amendments  were  adopted  which  made  the  Oregon 
statute  verbatvm  with  our  own  statute  of  1890.  Ilakn  v, 
Salmon^  and  all  the  cases  in  the  Oregon  supreme  court,  were 
based  upon  the  old  law,  except  Dawson  v.  Sinis,  aupra^  and 
Helm  V.  Gilray,  20  Or.  517. 

In  Jacobs  Bros,  v,  Ervln^  9  Or.  52,  while  the  court 
doubted  whether,  under  the  statute  of  1878,  an  assignee 
could  move  to  set  aside  an  executed  transfer  made  by  the 
debtor  in  fraud  of  creditors;  yet,  when  the  debtor  had  made 
to  one  of  his  creditors  a  chattel  mortgage,  which  was  held 
to  have  been  fraudulent  as  to  other  creditors,  the  assignee 
having  obtained  possession  of  the  mortgaged  chattels  was 
held  to  represent  creditors  far  enough  to  enable  him  to  de- 
fend against  a  foreclosure.  The  decision  in  Gaminons  v. 
Holman^  11  Or.  284,  was  to  the  effect  merely  that  an  as- 
signee could  not  attack  the  possession  of  one  who  had  re- 
ceived personal  property  from  the  debtor  in  good  faith  as 
a  security  for  advances.  It  was  there  said  that  the  as- 
signee took  the  legal  title,  and  nothing  more,  and  acquired 
just  such  rights  in  the  property  as  his  assignor  had,  and 
none  other.  No  question  of  a  creditor's  rights  was  then  in 
issue;  indeed,  no  creditor  could  have  successfully  attacked 
Holman  &  Co.,  for  the  reason  that  there  was  no  fraud. 
Hdm  V.  Gilroy^  20  Or.  517,  is  substantially  to  the  same 
effect  as  Oammons  v.  Ilolman,     In  Dawson  v,  Coffey^  12 
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Or.  614,  the  court  I'efused  relief  to  a  creditor  who  had  re- 
covered a  judgment  at  law  and  had  an  execution  returned 
unsatisfied,  and  from  what  was  said  on  page  518,  we  should 
infer  the  view  of  the  court  to  have  been  that  the  proper 
proceeding  was  for  the  creditor  to  prove  his  claim  and  then 
move  the  assignee  to  recover  the  value  of  the  property  fraud- 
ulently made  away  with.  In  Dawson  v.  Sims^  aupra^  the 
sole  question  was  whether  there  was  jurisdiction  to  main- 
tain an  equitable  action  to  aid  an  attachment  lien,  and  it 
was  resolved  in  the  aflSrmative.  This  case  was  heard  under 
the  amendments  of  1885,  but  there  was  no  discussion  of  the 
law  as  a  whole,  or  of  the  standing  of  an  assignee  as  between 
the  debtor  and  his  fraudulent  grantees  on  the  one  side  and 
creditors  on  the  other.  In  Stout  v.  Watson^  19  Or.  251, 
there  never  was  any  intention  to  make  an  assignment  under 
the  statute,  but  the  court  held  that  what  had  been  done  was 
forbidden  by  the  statute. 

It  is  possible  that  the  decisions  in  the  State  of  Oregon 
may  have  been  somewhat  influenced  by  the  fact  that  until 
1885  the  statute  was  rather  a  regulation  of  the  common 
law  assignment,  and  that  the  influence  may  continue  in  the 
future,  notwithstanding  the  new  features  which  have  been 
added  to  it,  which  have  not  yet  been  there  considered. 
But  here  we  have  set  up  the  statute  as  a  whole,  substituting 
it  for  an  existing  insolvent  law  which  it  has  repealed  by 
implication;  and  carrying  with  it,  as  it  does,  the  two  feat- 
ures of  entire  control  over  assignees  and  discharge  of  the 
debtor.  We  are  unable  to  see  how  its  evident  purpose  can 
be  carried  out  without  giving  to  the  creditors,  through  the 
court  and  the  assignee,  the  right  to  assail  fraudulent  con- 
veyances and  bring  into  the  administration  all  that  ought 
in  equity  and  good  conscience  to  be  distributed.  In  no 
other  way  will  creditors  be  able  to  "secure  a  just  division 
of  the  estates  of  debtors  who  convey  to  assignees."     Any 
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other  method  would  simply  result  in  a  scramble  among 
creditors,  with  the  very  pi-eferences  which  the  statute  ex- 
pressly denounces. 
Re-hearing  denied. 

DuNBAK,  C.  J.,  and  Hoyt  and  Anders,  JJ.,  concur. 


[  No.  612.    Decided  February  6, 1893.] 

Zaghary  Heald,  Appdlard^  v.  Mary  Hodder  et  ah ,  Re- 
spondents, 

MECHANICS'  LIENS — LABOR  PERFORMED  UPON  CREDIT  OF  CON- 
TRACTOR—  WHEN  OWNER  BOUND. 

A  mechanic's  lien  can  not  be  maintained  by  one  who  performs 
labor  upon  the  credit  of  the  contractors  employing  him,  with  no 
intent,  at  the  time  of  performing  the  labor,  of  claiming  a  lien. 

A  mechanic's  lien  can  not  be  enforced  when  the  claim  therefor 
does  not  show  that  the  work  was  done  at  the  direct  instance  of  the 
owner,  or  that  the  contractors  for  whom  the  work  was  done  occu- 
pied such  a  relation  to  the  owner  as  made  them  his  agent  within 
the  meaning  of  the  lien  law. 

Appeal  from  Superior  Courts  Pierce  County, 

Claypool  (k  Haight^  for  appellant. 
SnelZ  (&  Bedford,  for  respondents. 

The  opinion  of  the  court  was  delivered  by 

Hoyt,  J. — This  action  was  brought  to  foreclose  a  lien 
for  labor  alleged  to  have  been  performed  by  the  plaintiff 
on  two  certain  houses  which  were  being  erected  for  the  de- 
fendants Hodder  by  the  other  defendants.  The  court 
below  found  as  a  fact  that  the  labor  for  which  the  lien  was 
claimed  was  performed  upon  the  sole  credit  of  the  con- 


6 

877 

0 

688 

82*7881 

88*  102' 

5 

677 

8a 

588 

38 

884 

678  HEALD  v.  HODDER. 


Opinion  of  the  Court — Hoyt,  J.  [5  Wash. 

tractors  who  were  erecting  the  buildings,  and  with  no  in- 
tent to  claim  a  lien  thereon.  Taking  all  the  testimony  in 
the  record  together,  we  think  it  justified  this  finding.  It 
is  true  that  there  were  some  isolated  statements  in  the 
testimony  of  the  plaintiff  which  tended  to  show  that  he  at 
all  times  intended  to  claim  a  lien  upon  the  buildings  for 
his  labor,  but  some  of  his  own  testimony  is  inconsistent 
with  this  theory;  and  when  all  of  it  is  investigated  in  the 
light  of  facts  sufficiently  established  by  other  proofs  in  the 
case,  we  think  it  does  not  sustain  his  contention  that  he  so 
intended  to  claim  a  lien. 

The  proof  is  unsatisfactory  as  to  whether  or  not  he  kept 
any  correct  account  showing  just  how  many  days  he  worked 
upon  these  particular  buildings.  His  time  book,  offered 
in  evidence,  shows  that  the  labor  for  which  he  claimed  a 
lien  was  more  than  half  of  it  performed  in  December,  while 
the  testimony  taken  as  a  whole  conclusively  shows  that  the 
buildings  upon  which  he  sought  to  enforce  his  lien  were 
not  commenced  until  some  time  in  Januarv,  the  contract 
for  their  erection  not  having  been  entered  into  until  after 
the  first  of  January.  From  this  it  will  be  seen  that  his 
testimony  as  to  the  amount  of  labor  which  he  had  per- 
formed upon  these  particular  buildings  was  very  unsatis- 
factory, and  when  taken  in  connection  with  the  conceded 
fact  that  he  was  regularly  employed  for  a  period  extending 
over  a  year  or  more  by  the  firm  who  had  the  contract  for 
erecting  these  buildings,  and  worked  for  them  indiscrimi- 
nately upon  these  or  other  buildings  as  they  directed,  it 
seems  clear  that  the  conclusion  of  the  lower  court  was  right 

Beside,  there  is  no  attempt  by  him  to  definitely  specify 
as  to  how  much  of  the  work  for  which  he  claimed  a  lien 
was  done  upon  each  of  the  two  buildings  owned  by  said  de- 
fendants Hodder,  nor  is  there  any  attempt  to  show  such  a 
state  of  facts  as  would  justify  a  joint  lien  for  the  whole 


HEALD  V.  HODDER.  679 

Feb.  1898.]  Opinion  of  ihe  Court  — Hoyt,  J. 

■  ■     ■  -  ■    -  ■  .    ■    -         —  — . . 

amount  upoa  both  of  said  buildings.  There  is  a  claim 
made  only  for  a  separate  lien  as  against  each  of  the  build- 
ings for  half  of  the  amount  due  for  such  labor  upon  the 
general  allegation  and  proof  that  the  work  proceeded  upon 
said  buildings  together,  and  that  he  thinks  he  performed 
about  as  much  labor  upon  the  one  as  on  the  other.  The 
fact  that  he  failed  to  keep  any  separate  account  of  the  work 
done  upon  each  separate  house,  though  not  in  itself  conclu- 
sive, tends  very  strongly  to  sustain  the  finding  of  the  court 
that  he  did  not  intend  at  the  time  he  so  performed  such  labor 
to  look  to  the  buildings  at  all,  but  instead  thereof  relied 
entirely  upon  the  credit  of  the  firm  by  which  he  was  em- 
ployed. 

Another  matter  tending  strongly  to  support  such  finding 
was  the  fact,  conceded  by  the  plaintiff  in  his  testimony, 
that  in  the  settlement  between  him  and  the  firm  for  which 
he  was  working  there  was  a  request  on  the  part  of  such 
firm  that  he  wait  eight  months  for  his  pay,  to  which  re- 
quest he,  without  objection,  agreed.  This  fact  alone  would 
tend  very  strongly  to  show  that  at  that  time  he  did  not  in- 
tend to  claim  a  lien  upon  the  buildings.  And  if  this  agree- 
ment to  give  such  credit  had  been  reduced  to  legal  form, 
so  as  tx>  be  binding  upon  the  plaintiff,  there  would  be  much 
force  in  the  argument  that  by  giving  such  credit  he  had 
waived  his  right  to  a  lien  upon  the  buildings,  even  although 
at  all  times  he  had  intended  to  rely  upon  and,  if  necessary, 
enforce  the  same.  The  decree  of  the  court  below  should 
be  afiSrmed,  for  the  reason  assigned  by  the  superior  court. 

However,  there  is  another  reason  why  this  lien  can  not 
he  maintained.  It  is  not  claimed  that  the  work  was  done 
at  the  direct  instance  of  the  ownera  of  the  buildings,  nor  is 
there  any  allegation  or  claim  in  the  lien  notice  which  shows 
that  those  for  whom  the  work  was  done  occupied  such  a 
relation  to  such  owners  as  made  them  their  agents  within 
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the  meaning  of  the  lien  law.  The  case  is,  therefore, 
brought  directly  within  the  ruling  of  this  court  in  the  case 
of  Warren  v.  Quade,  3  Wash.  760  (29  Pac.  Rep.  827),  in 
which  it  was  held  that  without  such  an  allegation  the  lien 
could  not  be  enforced.  Appellant  practically  concedes 
that  this  lien  is  within  the  ruling  in  that  case,  but  contends 
that  the  decision  therein  was  wrong.  We  have  reexam- 
ined the  question,  and  though  it  is  true  that  there  are  some 
cases  which  hold  that  if  the  lien  notice  contains  the  allega- 
tions specially  required  by  the  statute  to  be  set  out  therein 
it  \^  prima  facie  valid,  and  the  other  facts  necessary  to  its 
enforcement  can  l)e  shown  upon  the  trial,  and  the  lien  sus- 
tained, such  decisions  do  not  so  well  harmonize  with  our 
views  as  those  which  hold  that  there  must  be  sufficient 
facts  set  out  in  the  lien  notice  to  prima  fa>cie  show  that  the 
lien  can  be  enforced.  If  such  is  not  to  be  the  construction 
of  our  statute,  every  beneficial  purpose  would  have  l)een 
accomplished  by  a  provision  that  the  lien  notice  need  only 
contain  an  allegation  of  the  fact  that  the  person  claimed  a  ' 
lien  for  a  certain  amount  upon  certain  property  thei*ein  de- 
scribed. If  the  only  object  of  the  lien  notice  is  to  put 
persons  upon  inquiry,  such  a  notice  would  fully  accomplish 
its  purpose.  This  construction  of  our  law  would  make  a 
large  number  of  provisions,  therein  fully  set  out,  of  no 
practical  utility  whatever,  and  this  being  the  effect  of  such 
interpretation  we  do  not  feel  inclined  to  adopt  it.  We 
prefer  to  adopt  an  interpretation  which  makes  the  lien 
notice  in  itself  of  some  practical  utility,  and  enables  a 
searcher  of  the  title  to  ascertain  from  such  notice  whether 
or  not  the  facts  exist  which  will  warrant  the  enforcement 
of  the  lien  for  which  the  claim  is  filed.  For  these  and 
many  other  I'easons,  which  might  be  given,  we  are  satisfied 
with  the  decision  in  the  case  above  cited,  and  an  adherence 
thereto  will  result  in  an  affirmance  of  the  decree  rendered 
in  this  action. 
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For  the  two  reasons  above  set  forth  the  judgment  of  the 
lower  court  must  be  aflSrmed. 

Dunbar,  C.  J.,  and  Scott  and  Stiles,  JJ.,  concur. 

Anders,  J.,  concurs  in  the  result. 


[  No.  668.    Decided  February  6, 1893.] 

Charlotte  M.  Clark,  Respoivdent^  v.  A.  H:  Sherman, 

Appellant. 

ACTION  FOR  MONEY  HAD  AND  RECEIVED  —  WHEN  MAINTAINABLE  — 

PLEADING  —  VARIANCE  IN   REPLY. 

An  action  for  money  had  and  received  cannot  be  maintained 
upon  a  contract  for  the  payment  of  money  in  consideration  of  the 
surrender  of  an  interest  in  real  estate. 

Plaintiff  cannot  recover  in  an  action  improperly  brought  as  one 
for  money  had  and  received,  although  the  real  cause  of  action  may 
be  disclosed  by  the  answer  and  reply. 

Appeal  from  Superior  Courts  Pierce  County, 

Charles  W.  Seymour  {^Pritchard^  Stevens^  Grosscup  cfe 
Seymour^  of  counsel),  for  appellant. 

A,  H,  Garretsouy  and  Taylor  di  McKay ^  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

HoYT,  J. — PlaintiflP  brought  an  action  for  money  had 
and  received.  The  proof  introduced  showed  that  the  lia- 
bility of  the  defendant,  if  any,  did  not  arise  at  all  on  ac- 
count of  any  money  which  had  come  into  his  possession 
under  such  circumstances  as  would  authorize  a  recovery 
therefor,  as  for  money  had  and  received  for  the  use  of 
plaintiff.  On  the  contrary,  such  proof  showed  that  the  lia- 
bility of  the  defendant  to  the  plaintiff  grew  out  of  an  al- 
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leged  contract,  by  which,  in  consideration  of  her  agreeing 
to  surrender  to  him  the  interest  which  she  had  in  certain 
real  estate,  he  agreed  to  pay  her  the  amount  of  money  for 
which  she  brought  suit.  Such  being  the  fact,  the  case  is 
brought  directly  within  the  decision  of  this  court  in  DUtler 
V.  Dabney,  3  Wash.  200  ( 28  Pac.  Rep.  335 ),  and  under  the 
ruling  therein  announced  the  plaintiff  had  so  failed  to  make 
out  the  cause  of  action  stated  in  her  complaint,  at  the  time 
she  rested  her  cause,  that  the  motion  of  the  defendant  for 
a  non-suit  at  that  time  interposed  should  have  been  granted. 

Plaintiff  ^eeks  to  avoid  the  effect  of  that  decision  by 
showing  that  her  real  cause  of  action  is  disclosed  by  the 
answer  and  reply,  and  that  she  ought  to  be  allowed  to  re- 
cover on  that  account.  We  cannot  sustain  this  contention. 
A  plaintiff  cannot  allege  one  cause  of  action  in  his  com- 
plaint and  then,  by  means  of  a  reply,  recover  upon  an  en- 
tirely different  cause  of  action. 

The  judgment  must  be  reversed,  and  the  cause  remanded 
with  instructions  to  sustain  the  motion  of  the  defendant 
for  a  non-suit. 

Dunbar,  C.  •!.,  and  Anders,  Scott  and  Stiles,  JJ., 
concur. 


[No.  811.    Decided  February  6, 1893.1 

Brandon  Kirby,  Appellant^  v.  Emma   N.  Collins,  Rt^ 

fipondent, 

APPEAL— SUFFICIENCY   OF  BOND  —  NEW  BOND. 

In  attacking  the  sufficiency  of  an  appeal  bond,  merely  a  ftrima 
facie  showing  on  the  part  of  the  respondent  will  cast  the  burden  of 
showing  the  responsibility  of  sureties  upon  the  appellant. 

Where  a  party  is,  in  good  faith,  attempting  to  furnish  asufficient 
bond  he  should  not  be  deprived  of  an  appeal  on  account  of  failure. 
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if,  when  required  so  to  do,  he  will  furnish  such  a  bond  as  will  pro- 
tect the  respondent. 

The  determination  of  the  superior  court  as  to  the  amount  of  the 
bond  required  on  appeal  is  prima  facie  conclusive. 

Appeal  from  Superior  Catirt^  Jefferson  County, 

George  Tr.  Tyler^  'for  appellant. 
Smith  <j&  Fdger^  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

Hoyt,  J. — In  our  opinion  the  affidavits  on  the  part  of 
the  moving  party  pAma  facie  establish  the  fact  that  the 
surety  on  the  bond  was  not  sufficient.  It  is  true  that  the 
showing  that  such  surety  has  not  sufficient  property  is  con- 
fined principally  to  the  county  of  Jefferson,  but  there  are 
some  allegations  which  relate  to  his  general  want  of  prop- 
erty qualification.  The  fact  as  to  whether  or  not  a  surety 
has  property  such  as  will  warrant  the  court  in  finding  that 
he  is  sufficiently  responsible  to  be  approved  as  such  surety 
is  peculiarly  within  his  own  knowledge,  and  for  that  reason 
the  court  should  not  require  a  very  full  showing  on  the 
part  of  one  moving  against  a  bond  in  order  that  it  should 
be  held  ta  establish  a  prima  facie  case,  and  thus  cast  the 
burden  of  showing  that  he  is  responsible  upon  the  surety. 

The  showing,  then,  by  the  moving  party  in  this  case  was 
sufficient,  and  the  only  question  remaining  is  as  to  whether 
or  not  the  counter  showing  made  by  appellant  overcomes 
iickSi  prima  f aide  GStS^^  thus  made.  We  think  it  does  not. 
Taking  the  facts  alleged  in  his  affidavit  in  connection  with 
other  facts  shown  by  the  record  it  appears  therefrom  that 
the  only  property  he  has  is  twelve  shares  of  the  capital 
stock  of  a  certain  corporation  of  the  par  value  of  one  hun- 
dred dollars  each,  and  a  certain  one  hundred  and  sixty  acres 
of  land  situated  in  the  county  of  Jefferson.  And  it  is  not 
shown  that  the  stock  has  any  particular  market  value,  nor  is 
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it  shown  that  the  assets  of  the  corporation  over  and  above 
its  liabilities  are  such  as  to  make  the  capital  stock  of  any 
real  value.  The  only  allegation  in  regard  to  the  value  of 
such  stock  is,  that  it  is  held  by  the  stockholders  for  invest- 
ment, and  is  not  for  sale,  and  that  it  could  not  be  bought 
in  the  market  at  par.  But  in  view  of  the  fact  that  the  affi- 
davit  on  the  part  of  the  moving  party  attacked  the  value 
of  this  stock  by  showing  that  the  assets  of  the  corporation 
were  only  about  two  thousand  dollars,  while  the  par  value 
of  the  stock  was  thirty  thousand  dollars,  we  think  that  it 
should  have  been  met  by  some  showing  as  to  the  net  assets 
of  the  corporation,  or  that  the  stock  had  an  established 
market  value.  As  to  the  one  hundred  and  sixty  acres  of 
land  the  prima  fcune  showing  by  appellant  in  his  affidavit 
would,  perhaps,  be  sufficient  to  show  that  his  interest  therein 
was  such  that  it  made  him  a  competent  surety.  But  the 
force  of  the  allegation  of  his  affidavit,  which  was  intended 
to  meet  that  of  the  respondent  charging  that  the  title  to 
this  land  was  in  question,  is  entirely  overcome  by  a  copy 
of  the  records  of  the  superior  court  of  Jefferson  county 
showing  that  the  judgment  referred  to  in  said  affidavit  of 
appellant  was,  on  the  day  following  its  entry,  set  siside  by 
the  court.  Hence  it  appeai*s  that  the  title  and  right  to 
possession  of  said  land  is  still  in  question  substantially  as 
set  out  in  the  affidavit  of  the  respondent. 

The  object  of  the  statute  which  requires  a  bond  to  be 
given  in  the  course  of  judicial  proceedings  is,  that  the  party 
in  whose  interest  such  bond  is  required  shall  be  absolutely 
protected.  And  he  has  a  right  to  require  such  a  bond  as 
shall  be  clearly  sufficient  to  afford  such  protection.  In 
case  of  a  doubt  as  to  whether  or  not  any  bond  which  is  of- 
fered will  afford  such  protection  it  is  the  duty  of  the  court 
to  require  a  different  one.  But  while  this  is  the  rule  on 
the  one  side,  the  rule  on  the  other  is,  that  a  party  should 
not  be  deprived  of  the  right  to  an  adjudication  by  the 
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courts  on  account  of  a  failure  to  furnish  a  sufficient  bond, 
so  long  as  he  in  good  faith  is  attempting  so  to  do.  In  this 
case  we  are  satisfied  that  the  appellant  has  at  all  times  been 
prosecuting  his  appeal  in  good  faith,  and  endeavoring  to 
furnish  a  good  bond,  and  otherwise  to  comply  with  the 
statute  and  the  orders  of  the  court.  We  are,  therefore,  of 
the  opinion  that  he  should  not  be  deprived  of  the  benefits 
of  his  appeal,  if,  when  required  so  to  do,  he  is  still  willing 
to  furnish  such  a  bond  as  will  protect  the  respondent. 

Something  has  been  said  in  regard  to  the  amount  of  the 
bond  required  by  the  court  below  being  greater  than  was 
necessary  to  protect  the  rights  of  the  respondent,  but  as  to 
this  the  determination  of  the  superior  court  is  at  least 
prima  facie  conclusive.  And  nothing  has  been  shown 
which  would  authorize  us  to  interfere  with  its  conclusion. 

The  respondent,  then,  is  entitled  to  a  further  bond  in  the 
sum  fixed  by  the  order  of  the  superior  court,  and  to  avoid 
the  necessity  of  another  proceeding  in  this  court  upon  any 
further  bond  that  may  be  offered  by  the  appellant,  such  an 
approval  thereof  will  be  required  as  to  make  it  improbable 
that  there  will  be  any  necessity  to  move  against  it.  The 
order  will  be  that  the  bonds  heretofore  filed  by  the  appel- 
lant  be  discharged,  unless  within  twenty  days  from  this 
date  a  further  bond  be  filed  with  two  or  more  sufficient 
sureties;  such  bond,  and  the  sureties  thereon,  to  be  ap- 
proved by  the  judge  of  the  superior  court  of  Jefferson 
county,  after  an  examination  of  such  sureties  before  said 
judge  upon  three  days'  notice  to  the  respondent. 

Dunbar,  C.  J.,  and  Scott,  Stiles  and  Anders,  JJ., 
concur. 
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[  No.  514.    Decided  February  7, 1893.] 

Theodore  W.  McConnell  and  J.  W.  Tharrington,  Be- 
spondents,  v.  David  Kaufman,  Appellant. 

ATTACHMENT  —  EXCESSIVE   LEW  —  EFFECT  OF  JUDICIAL  SALE. 

Where  an  attachment  has  been  levied  upon  the  goods  of  a  debtor 
and  a  sale  made  thereof  under  order  of  court,  the  title  to  the  goods 
passes  to  the  purchaser  at  such  sale,  although  the  levy  ma}*  have 
been  excessive  and  the  debtor  may  have  made  a  sale  of  such  goods 
between  the  time  of  the  levy  and  of  the  judicial  sale. 

Appeal  from  Superior  Courts  King  County. 

P.  P,  Ctu^oll^  and  Thovias  R,  Shepard^  for  appellant. 
Thompson^  Edsen  dt  Humphries^  for  respondents. 

The  opinion  of  the  court  was  delivered  by 

Stiles,  J. — On  December  28,  1889,  the  firm  of  McCon- 
nell, Parker  &  Co.  had  had  their  property  attiiched  by  the 
sheriff  of  King  county  at  the  suit  of  the  I^eak  Glove  Man- 
ufacturing Company  for  the  recovery  of  $494.65.  Two 
days  later,  and  before  any  other  attachments  had  been 
placed  in  the  sheriff^  s  hands,  the  plaintiffs  in  this  action 
took  from  McConnell,  Parker  &  Co.  a  bill  of  sale  of  the 
goods  levied  upon  by  the  sheriff,  and  then  in  his  hands. 
The  plaintiffs  thereupon  notified  the  sheriff  of  the  transfer 
of  the  property  to  them,  and  demanded  that  he  set  aside 
enough  goods  to  satisfy  his  attachment  and  i*elease  the  re- 
mainder to  them.  This  he  refused  to  do,  and  the  goods 
remained  in  his  possession.  Subsequently  other  attach- 
ments were  delivered  to  the  sheriff  for  levy,  and  they  also 
were  levied  upon  these  same  goods.  In  all  some  seven  or 
eight  attachments  were  placed  in  the  hands  of  the  sheriff. 

At  a  subsequent  date,  upon  a  showing  by  attaching  cred- 
itors that  the  property,  which  consisted  of  a  stock  of  boots 
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and  shoes,  was  in  great  danger  of  deterioration  in  value  by 
reason  of  its  situation,  which  was  in  a  tent  where  it  was 
greatly  exposed  to  fire  and  dampness,  the  court  ordered 
the  sheriff  to  sell  the  entire  lot  and  hold  the  proceeds  to 
await  such  judgments  as  might  thereafter  be  entered  in  the 
attachment  suits.  Under  this  order  the  sheriff  sold  the 
property  to  the  defendant  in  this  action  for  $2,600. 

At  the  sale  the  plaintiffs  gave  notice  that  they  claimed 
to  own  the  goods,  and  that  any  person  buying  them  would 
get  no  title.  This  action  is  brought  against  the  purchaser 
at  the  sheriff's  sale  for  the  value  of  the  goods,  less  certain 
amounts  either  received  by  the  plaintiffs  themselves  or 
paid  for  their  use. 

Upon  the  trial  it  appeared  that  the  manner  in  which  the 
plaintiffs  obtained  their  claim  to  be  the  owners  of  the  goods 
was  as  follows:  On  December  28,  1889,  and  for  some  time 
theretofore,  McConnell,  Parker  &  Co.  had  been  indebted 
to  the  plaintiffs  upon  various  notes,  and  both  before  and  after 
the  attachment  of  the  Leak  Glov6  Manufacturing  Company, 
plaintiffs  had  been  pressing  for  a  settlement  of  their  de- 
mands. On  the  second  day  after  the  attachment  was  levied, 
it  was  agreed  between  plaintiffs  and  McConnell,  Parker  &  Co. 
that  the  latter  should  sell  and  deliver  to  the  plaintiffs  the 
goods  then  in  the  sheriff's  hands,  in  consideration  for  the 
surrender  to  them  of  all  of  the  evidences  of  indebtedness 
held  by  the  plaintiffs,  and  in  consideration  of  the  plaintiffs' 
notes  payable  at  a  future  period,  in  the  sum  of  $2,190. 
It  was  also  agreed  by  the  plaintiffs  that  they  would  pay  off 
and  satisfy  the  claim  of  the  Leak  Glove  Manufacturing 
Company  and  the  claims  of  certain  other  creditors  of  Mc- 
Connell, Parker  &  Co.  Plaintiffs  endeavored  to  raise  money 
to  pay  off  the  Leak  Glove  Manufacturing  Company's  attach- 
ment, but  were  unable  to  do  so,  and  it  remained  unpaid 
until  satisfied  by  the  proceeds  of  the  attachment  sale. 

Subsequent  to  the  sale  of  the  goods  by  the  sheriff  the  at- 
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taching  creditors  obtained  judgments  against  McConnell, 
Parker  &  Co.,  and  the  Leak  Glove  Company's  attachment 
was  satisfied  in  full,  and  the  remainder  of  the  $2,500  was 
paid  upon  other  judgments. 

These  matters  appeared  from  the  plaintiffs'  case,  and  at  its 
conclusion  the  defendant  moved  the  court  to  direct  a  ver- 
dict in  his  favor  upon  the  following  ground,  viz. : 

''That  by  reason  of  the  order  read  in  evidence,  directing 
the  sheriff  to  make  a  sale  of  the  property  as  in  case  of  exe- 
cution under  the  'attachments,  and  to  hold  and  apply  the 
proceeds  according  to  subsequent  judgments,  the  title  of 
the  purchaser  at  the  sheriff's  sale  related  back  to  the  lien 
of  the  first  attachment,  which  antedated  the  bill  of  sale  and 
transfer  from  the  attachment  debtors  to  the  plaintiffs,  and 
the  sale  therefore  passed  a  perfect  title  to  the  whole  prop- 
erty." 

This  motion  the  couil  denied,  and  inasmuch  as,  in  our 
opinion,  it  should  have  been  granted,  and,  if  granted,  would 
settle  the  entire  controversy,  we  shall  confine  the  discussion 
of  the  case  to  this  single  point. 

For  the  sake  of  the  argument  it  vnll  be  conceded  that  a 
judgment  debtor  may  make  a  valid  sale  of  property  in  the 
hands  of  an  oflScer  under  an  attachment  so  as  to  vest  in  the 
purchaser  the  title  to  the  property,  subject  to  existing  at- 
tachment liens,  so  as  to  cut  off  any  subsequent  attachment 
creditor's  rights;  and  it  will  be  conceded  also  that  in  this 
case  the  levy  of  the  sheriff  was  excessive.  The  amount  of 
the  Leak  Glove  Manufacturing  Company's  claim  was  only 
$494. 65,  but  by  the  time  the  judgment  was  obtained  it  took 
$859.05  to  satisfy  it.  The  property  was  probably  worth 
six  or  seven  thousand  dollars.  Undoubtedly  a  debtor,  in 
case  of  an  excessive  levy,  is  entitled  to  relief,  and  his  suc- 
cessor in  interest  would  be  entitled  to  the  same  relief. 

But  the  question  is  whether,  the  attachment  being  a  valid 
one,  the  excessiveness  of  the  levy  would  under  any  circum- 
stances render  it  void  as  to  all  or  any  part  of  the  property 
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levied  upon,  so  that  a  sale  under  it  would  prevent  the  title 
passing  to  the  purchaser,  in  whole  or  in  part.  In  this  case 
we  have  seen  that  the  plaintiffs  contracted  with  McConnell, 
Parker  &  Co.  to  pay  off  and  satisfy  the  Leak  Glove  Com- 
pany's attachment.  This  they  did  not  do,  nor  had  they  any 
present  ability  to  do  so  except  through  the  efforts  which  they 
might  make  and  did  make  to  borrow  the  money  elsewhere 
sufficient  to  carry  out  their  agreement.  Therefore,  the  levy 
of  the  Leak  Glove  Manufacturing  Company  continued,  un- 
less the  plaintiffs'  act  in  demanding  of  the  sheriff  that  he 
release  all  but  sufficient  of  the  goods  to  satisfy  the  attach- 
ment, was  sufficient  to  defeat  thjB  entire  levy. 

The  statute  requires  the  sheriff  in  attachment  cases  to 
take  and  retain  in  his  possession  at  least  fifty  per  cent, 
more  than  the  amount  which  the  plaintiff  in  his  affidavit 
claims  to  be  due  (Code  Proc,  §296),  but  there  is  no 
provision  of  the  statute  specifying  the  method  by  which 
it  can  be  determined  whether  a  levy  is  excessive  or  not. 
Obviously  neither  the  debtor  nor  his  successor  in  interest 
in  such  a  case  would  have  a  right  to  set  up  his  judgment 
as  the  criterion  by  which  property  should  be  released. 
Neither  can  the  sheriff  be  held  to  make  a  selection  which 
would  bind  the  creditor,  since  if  in  any  such  case  the  sher- 
iff takes  upon  himself  to  say  when  he  has  sufficient  prop- 
erty, he  will  be  liable  to  the  attachment  creditor  if  he  fails 
to  retain  enough  to  meet  the  requirement  of  the  statute. 
The  only  reasonable  way  that  presents  itself  in  such  cases 
is,  that  the  debtor  or  his  successor  in  interest  should  make 
an  application  to  the  court  from  which  the  attachment  is- 
sued for  relief.  This  was  the  proceeding  taken  in  Hughes 
V.  Tennison^  3  Tenn.  Ch.  641. 

The  sheriff,  of  course,  must  take  his  chance  that  his  levy 
is  so  excessive  as  to  become  oppressive,  but  we  are  aware 
of  no  case  which  holds  that  the  excessiveness  of  the  levy, 
even  if  it  amounted  to  oppression,  would  render  the  whole 
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levy  void  so  that  a  sale  would  not  pass  title  to  the  par- 
chaser.  Nor  can  it  be  said  that  the  levy  would  be  good  as 
to  the  proper  amount,  and  void  as  to  the  remainder;  for 
the  writ  covers  every  article  taken  under  it  until  there  is  a 
specific  release.  Failing  to  take  legal  steps  to  reduce  the 
amount  of  the  levy,  the  debtor  must  be  taken  to  have 
elected  to  rely  upon  his  remedy  against  the  sheriff  for 
damages  as  for  an  excessive  levy;  and  his  vendee  is  in  pre- 
cisely the  same  position. 

The  next  point  is,  that  the  order  made  by  the  court  for 
the  sale  of  the  goods  was  not  made  in  the  Leak  Glove  Man- 
ufacturing Company's  case,  but  was  made  in  another  case 
which  was  the  last  of  the  series  of  attachments  issued  by 
the  creditors  of  McConnell,  Parker  &  Co.  The  fact  about 
that  is,  however,  that,  although  the  motion  for  the  order  of 
sale  was  made  and  the  order  was  entered  in  another  case, 
the  Leak  Glove  Manufacturing  Company  and  all  the  other 
attaching  creditors  of  McConnell,  Parker  &  Co.  were 
brought  into  court  and  actually  joined  in  moving  the  court 
to  make  the  order,  and  the  order  in  terms  recognized  all  of 
the  attachment  cases,  including  that  of  the  Leak  Glove 
Manufacturing  Company,  and  directed  the  property  to  be 
sold  and  the  proceeds  held  to  await  judgments.  At  most 
this  could  only  be  said  to  have  been  an  irregular  order. 

The  statute  (Code  Proc,  §  303)  provides: 

''Whenever  it  shall  be  made  to  appear  satisfactorily  to 
the  court  or  judge  that  the  interest  of  the  parties  to  the  ac- 
tion will  be  subserved  by  a  sale  of  any  attached  property, 
the  court  or  judge  may  order  such  proj^erty  to  be  sold  in 
the  same  manner  as  like  property  is  sold  under  execution.'' 

Now  we  take  it  that  the  plaintiffs,  having  bought  from 
McConnell,  Parker  &  Co.  after  the  property  was  attached, 
were  bound  to  know  that  unless  they  protected  themselves 
by  furnishing  the  sheriff  with  a  bond  to  release  the  goods 
entirely,  or  unless  they  paid  the  Leak  Glove  Manufactur- 
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ing  Company's  claim,  the  court  was  liable,  in  the  ordinary 
course  of  proceeding,  to  make  an  order  for  the  sale  of  these 
goods.  They  bought  with  notice  that  such  a  transaction 
might  take  place,  and  were  fully  bound  by  the  order  it 
made,  since  it  could  not  be  admitted  for  a  moment  that  a 
debtor  might  defeat  the  power  of  the  court  to  make  the 
order  by  transferring  his  title  to  the  property  attached 
after  a  writ  had  been  levied.  The  sheriff  sold  under  the 
order  thus  made,  and  the  plaintiffs  appeared  at  the  sale 
and  gave  notice  which  informed  purchasers  that  no  title  to 
these  goods  would  be  obtained  by  a  purchaser  at  that  sale. 
This  information  was  untrue,  as  we  have  seen,  since  the 
lien  of  the  Leak  Glove  Company's  attachment,  if  not  the 
other  liens,  continued.  The  sale  made  was  neither  void  nor 
voidable,  but  passed  the  title  to  the  defendant  at  the  price 
which  he  bid,  and  if  there  were  irregularities  in  connection 
with  it,  it  is  the  sheriff  that  is  responsible  and  not  the  de- 
fendant. 

Inasmuch  as  the  error  made  was  in  refusing  to  direct  a 
verdict  for  defendant,  there  must  be  a  new  trial  of  the  case, 
unless  the  respondent  will  consent  to  the  entry  of  a  non-suit 
instead,  within  thirty  days  from  the  filing  of  this  opinion. 

Judgment  reversed,  with  costs  to  appellant. 

HorT,  Anders  and  Scott,  JJ.,  concur. 
Dunbar,  C.  J. ,  dissents. 
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[No.  692.    Decided  February  7, 1898.] 

Vandever  p.  Morrow,  Appdlant^  v.  Thomas  Moran, 

Respondent. 

J UD6MENT  —  COLLATERAL  ATTACK  —  EXECUTION  SALE  —  TITLE. 

A  decision  of  the  supreme  court  establishing  property  rights  be- 
tween parties  will  be  held  conclusive  when  attacked  collaterally  in 
a  subsequent  action. 

The  purchaser  of  land  at  execution  sale  acquires  the  equitable 
title  on  payment  of  the  purchase  price,  if  the  proceedings  have 
been  regular  up  to  the  time  of  the  sale,  whether  the  sale  is  prop- 
erly confirmed  or  not. 

Appeal  from  Superior  Courts  Mason  County, 

Action  by  Vandever  P.  Morrow  against  Thomas  Moran 
to  quiet  title  to  certain  land.  The  land  in  controversy  was 
bought  by  defendant  at  an  execution  sale,  pui*suant  to  a 
judgment  rendered  by  the  supreme  court  of  the  Territory 
of  Washington  against  the  plaintiff  in  this  action  and  an- 
other. The  sale  was  confirmed  by  the  supreme  court,  and 
a  sheriff's  deed  issued  to  the  defendant  herein.  From  a 
judgment  in  favor  of  defendant,  plaintiff  appeals. 

C.  IF.  Ilartmmi^  for  appellant. 
Judson  i&  Shurpstein^  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

Dunbar,  C.  J.  —  To  reverse  this  case  it  would  be  neces- 
sary to  overrule  the  supreme  court  of  the  Territory  of 
Washington  in  Willey  v.  Morrow^  1  Wash.  T.  474.  The  su- 
preme court  in  that  case,  after  a  pretty  thorough  examma- 
tion  of  the  law,  decided,  both  upon  the  hearing  and  petition 
for  re-hearing,  that  it  had  jurisdiction  of  the  case,  and  un- 
der the  law  as  it  then  existed  we  are  not  willing  to  say  that 
their  decision  was  erroneous.    At  all  events  it  must  be  held 
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conclusive  where  attacked  collaterally  as  in  this  case.  And 
then,  if  the  appellants  theory  of  law  be  conceded  to  be 
correct,  it  is  cured  by  act  of  congress  approved  April  4, 
1874.  (See  act  entitled  "An  act  concerning  practice  in 
territorial  courts,"  Code  of  Washington,  page  22.) 

Even  if  the  supreme  court  had  no  right  to  confirm  the 
sale,  it  is  not  the  confirmation  that  gives  the  equitable  title 
to  the  land,  but  it  is  the  purchase  at  the  execution  sale  and 
the  payment  of  the  purchase  price  according  to  the  terms 
of  the  sale.  If  the  proceeding  had  been  regular  up  to  the 
time  of  and  including  the  sale,  the  equitable  title  would 
pass  to  the  purchaser.  The  confirmation  is  really  only  the 
announcement  of  the  legal  determination  of  these  facts. 

We  ha^^e  examined  the  whole  case  without  specially  ar- 
guing all  the  errors  alleged  by  appellant,  and  have  been 
unable  to  find  any  error  in  the  rulings  or  judgment  of  the 
couii;  below,  and  the  judgment  is,  therefore,  affirmed. 

Anders,  Stiles,  Hoyt  and  Scott,  JJ.  ,  concur. 


[No.  754.    Decided  February  7, 18B3.] 

David  Murray,  Appellant^  v.  A.  A.  Meade,  Respondent. 

NON-SUIT  — SUBROGATION  —  PAYMENT  OF  JUDGMENT    BY  SURETY- 
ATTORNEYS— AUTHORITY  TO  DIRECT  SHERIFF. 

Where  there  is  a  variance  between  the  proof  and  the  complaint 
in  an  action,  the  proof  having  l^en  received  without  objection,  the 
court  should,  upon  a  motion  for  a  non-suit,  consider  the  complaint 
amended  to  correspond  with  the  facts  proven. 

Where,  after  the  levy  of  execution  upon  the  property  of  a  judg- 
ment debtor  sufficient  to  satisfy  the  judgment  against  him,  the  judg- 
ment and  costs  are  paid  by  a  surety  of  the  judgment  debtor,  who 
takes  an  assignment  of  all  rights  of  the  plaintiff  under  such  judg- 
ment and  execution,  the  surety  does  not  stand  in  the  position  of  a 
volunteer,  but  is  subrogated  to  the  plaintiff's  rights. 
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Where,  after  levy  of  execution,  the  sheriff  is  informed  that  the 
judgment  has  been  assigned,  and  is  directed  in  writing  by  the  exe- 
cution plaintiff  and  his  assignee  to  proceed  with  the  execution  for 
the  benefit  of  the  assignee,  the  sheriff  is  liable  in  damages  for  re- 
leasing the  property  upon  the  subsequent  direction  of  the  attorney 
of  the  execution  plaintiff. 

Appeal  from  Superior  Courts  Kittitas  County. 

Pruyn  db  Ready ^  for  appellant. 
//.  J.  Snively^  for  respondent. 

The  opinion  of  the  court  waa  delivered  by 

Stiles,  J.  —  One  Louden  having  commenced  an  action 
in  the  superior  court  of  Kittitas  county  against  Randall 
and  Carruthers,  partners,  caused  an  attachment  ^to  be  is- 
sued and  levied  upon  certain  personal  property.  There- 
after the  plaintiff  in  this  action,  with  another,  executed  and 
delivered  to  the  sheriff  a  forthcoming  bond,  and  the  prop- 
erty was  returned  to  the  judgment  debtors. 

After  obtaining  his  judgment  Louden  issued  an  execu- 
tion which  was  delivered  to  the  sheriff,  who  was  defendant 
in  this  action,  and  the  sheriff  levied  upon  property  of  the 
judgment  defendants  sufficient  to  pay  the  amount  named 
in  the  execution.  While  the  property  levied  upon  was  in 
the  hands  of  defendant  under  the  execution,  the  plaintiff 
paid  into  the  hands  of  Louden  the  sum  of  $437. 47,  which 
was  the  full  amount  of  the  judgment  and  costs  then  a  lien 
upon  the  property  in  the  hands  of  the  sheriff.  The  plaint- 
iff took  from  Louden  a  document  reading  as  follows: 

"Louden  against  Randall  and  Carruthers,  to  A.  A. 
Meade:  Please  be  directed  and  governed  in  all  matters  per- 
taining to  the  judgment  and  execution  issued  in  this  case, 
by  the  direction  of  David  Murray  and  no  one  else." 

This  paper  plaintiff  delivered  into  the  hands  of  the  sheriff, 
together  with  one  signed  by  himself,  as  follows: 

"Louden  against  Randall  et  al.  to  sheriff  A.  A.  Meade: 
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You  will  proceed  to  sell  the  property  levied  upon  under 
the  execution  issued  out  in  this  cause  and  satisfy  the  judg- 
ment out  of  the  property  levied  upon." 

The  attorney  for  plaintiff,  at  the  time  that  he  delivered 
said  notices  to  the  sheriff,  informed  him  of  the  transaction 
between  Murray  and  Louden,  and  further  directed  the 
sheriff  to  proceed  and  sell  the  property  levied  upon  and 
satisfy  the  execution.  Subsequently  the  sheriff,  under  the 
direction  of  the  attorney  for  Louden  in  the  original  case, 
released  the  levy  and  returned  the  execution  into  court  un- 
satisfied. This  action  was  brought  against  the  sheriff  for 
damages  upon  a  false  return,  and  the  court  below,  after 
hearing  the  plaintiff's  testimony,  entered  a  non-suit. 

The  complaint  contained  the  following  allegation: 

''5.  On  the  27th  day  of  April,  1891,  plaintiff,  as  sui-ety, 
paid  the  execution  creditor,  Louden,  the  full  amount  of  the 
judgment  and  at  once  gave  defendant  sheriff  immediate 
notice  of  that  fact,  which  was  also  done  by  Louden,  and 
defendant  was  required  to  proceed  in  all  things  further  in 
the  interest  of  this  plaintiff,  to  retain  the  goods  and  expose 
them  for  sale." 

In  the  statement  of  facts  we  find  the  following,  certified 
to  by  the  court  below  as  the  proof  introduced  to  sustain 
the  foregoing  allegation  in  the  complaint: 

'^On  the  24th  day  of  April,  1891,  the  above  named 
plaintiff  in  this  case,  to  wit,  David  Murray,  as  surety  on 
said  bond,  to  release  said  writ  of  attachment  so  levied  upon 
the  goods  and  chattels  of  the  said  J.  B.  Randall  as  afore- 
said, paid  said  George  W.  Louden,  the  plaintiff  in  said  ex- 
ecution, the  sura  of  four  hundred  and  thirty-seven  and 
jYir  dollars,  said  sum  being  the  full  amount  of  said  judg- 
ment and  costs  rendered  in  said  action,  in  consideration 
that  the  said  George  W.  Louden,  the  plaintiff  in  said  ex- 
ecution, would  surrender  to  the  said  David  Murray  con- 
trol over  the  judgment  and  execution  in  said  cause  of 
Louden  against  Randall  and  Carruthers,  partners  as  the 
EUensburgh  Trading  Company;  that  in  consideration  of 
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the  payment  of  the  said  sum  of  four  hundred  and  thirty- 
seven  and  ^V^  dollars  by  the  said  plaintiff  in  this  action, 
the  said  George  W.  Louden  did  surrender  to  tlie  said  David 
Murray  control  over  said  judgment  and  execution,  and 
George  W.  Louden  signed  the  following  notice,"  etc. 

Thei'e  was,  perhaps,  a  variation  between  this  proof  and 
the  allegation  of  the  complaint  of  the  payment  of  the  judg- 
ment, but  it  would  appear  that  the  evidence  showing  the 
facts  to  be  as  they  are  stated  in  the  statement  of  facts  was 
admitted  without  objection,  and,  therefore,  upon  a  motion 
for  u  non-suit^  the  court  ought  to  have  considered  the  com- 
plaint amended  to  correspond  with  the  facts  proven.  This 
suggestion  does  away  with  the  point  made  by  the  respond- 
ent that  the  complaint  did  not  state  facts  suflScient  to  con- 
stitute a  cause  of  action. 

The  matters  in  controversy  here  are  two.  First:  Did 
the  transaction  between  Louden  and  Murray  amount  to  an 
assignment  of  the  judgment  and  execution  to  the  latter^ 
Upon  the  facts  as  stated,  we  are  constrained  to  hold  that 
they  did.  The  respondent  maintains  that  inasmuch  as  Mur- 
ray was  merely  a  surety,  the  moment  that  it  is  admitted 
that  suflBcient  property  of  his  principal  has  been  levied 
upon  to  pay  the  judgment,  the  judgment  was  satisfied  as 
against  him;  and  that  he  had  no  further  relation  with  the 
matter,  and  was  a  mere  volunteer  in  paying  any  money  to 
Louden.  If  the  facts  showed  a  mere  voluntary  payment, 
the  general  doctrine  of  the  authorities  might  perhaps  sus- 
tain the  position  taken.  Freeman  on  Executions,  §  269; 
Mulford  V,  Estudillo,  23  Cal.  95;  Howerton  v.  Spragtie^ 
64  N.  C.  451.  Still  our  statute.  Code  of  Procedure,  §  760, 
has  this  to  say  in  cases  of  this  kind: 

''When  any  defendant  surety  in  a  judgment  or  special 
bail  or  replevin,  or  surety  in  a  delivery  bond  or  replevin 
bond,  or  any  person  being  surety  in  any  bond  whatever, 
has  been  or  shall  be  compelled  to  pay  any  judgment,  or 
any  part  thereof,  or  shall  make  any  payment  which  is  ap- 
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plied  upon  such  judgment  by  treason  of  such  suretyship, 
so  much  of  the  judgment  as  remains  unsatisfied 
may  be  prosecuted  to  execution  for  his  use." 

Against  this  statute  it  is  urged,  however,  that  it  is  not  the 
execution  which  is  preserved  for  the  benefit  of  the  surety, 
but  the  judgment  only — a  refinement  of  the  language  of 
the  statute  which  we  do  not  think  should  be  supported. 
If  an  execution  has  been  issued  and  property  levied  on 
thereunder,  we  see  no  reason  why  the  surety  should  not 
have  the  benefit  of  the  levy. 

The  argument  that,  inasmuch  as  property  suflicient  has 
been  levied  upon  to  satisfy  the  judgment,  the  surety  can 
have  no  interest  in  paying  off  the  judgment,  and  therefore 
should  be  treated  merely  as  an  intermeddler  if  he  does  so, 
is  not  well  sustained.  It  may  be  that  the  surety,  through 
mere  friendly  feeling  for  the  judgment  debtor,  may  desire 
to  postpone  for  a  law^ful  time  the  sale  under  the  execution, 
in  order  to  give  the  debtor  an  opportunity  to  save  his  prop- 
erty from  sacrifice,  and  that  alone  would  be  a  sufficient  mo- 
tive for  his  paying  the  creditor  the  full  amount  of  the 
judgment  and  having  himself  subrogated  in  the  place  of 
the  creditor,  a  thing  which  he  might  not  do  at  all  if  imme- 
diately upon  his  payment  the  execution  were  necessarily 
to  lapse,  since  there  might  be  in  the  hands  of  the  officer 
other  subsequent  executions  which  would  thereby  obtain 
priority  and  perhaps  cause  the  loss  of  all  that  he  had  paid. 
However  this  may  be,  as  was  before  stated,  it  is  our  view 
that  the  facts  of  the  transaction  between  Louden  and  Mur- 
ray constitute  an  assignment  from  the  former  to  the  latter 
of  all  his  rights  under  the  judgment  in  execution,  and  that 
when  notice  of  this  ti*ansfer  had  been  given  to  the  sheriff 
he  was  bound  to  proceed  with  the  execution  as  directed  by 
Murray. 

This  must  be  so  unless  the  next  point  made  by  the  re- 
spondent is  well  taken,  viz.,  that  the  sheriff  was  justified, 
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after  he  had  received  the  notices  from  Louden  and  Mur- 
ray, in  obeying  the  direction  of  Louden's  attorney  to  re- 
turn the  execution  unsatisfied. 

The  authority  of  an  attorney  over  an  execution  issued 
in  a  case  wherein  he  has  obtained  a  judgment  extends,  be- 
yond a  doubt,  to  the  control  of  the  execution;  but  it  is  not 
he  alone  that  may  control  the  execution.  The  cases  cited 
by  respondent  {State^  ex  rd.  Share,  v.  Boyd,  63  Ind.  428, 
and  Head  v.  French,  28  N.  Y.  293)  are  cases  where  the  at- 
torney's control  of  an  execution  had  been  exercised  with- 
out any  interference  on  the  part  of  the  execution  plaintiff; 
and  it  may  be  that  in  New  York  an  attorney  has  a  larger 
measure  of  control  of  an  execution  than  elsewhere,  since  in 
that  state  the  attorney  himself  issues  the  execution  without 
resort  to  the  formal  act  of  the  clerk  of  the  court.  This 
appears  from  the  case  cited.  But  in  the  Indiana  case  it  is 
said: 

^^The  attorney  of  the  plaintiff  has  the  right  to  control 
the  service  of  an  execution  by  virtue  of  his  original  re- 
tainer, and  both  the  plaintiff  and  his  attorney  may  author- 
ize the  sheriff  to  depart  from  the  regular  and  ordinarv 
coui'se  of  executing  it." 

That  both  attorney  and  client  may  direct  the  sheriff  is 
sustained  by  Crocker  on  Sheriffs,  ^  412,  and  numerous  cases 
there  cited.  In  a  case  like  the  one  at  bar,  where  the  sher- 
iff is  informed  that  the  judgment  has  been  assigned,  and  is 
dii^cted  by  the  execution  plaintiff  and  his  assignee  in  writ- 
ing to  proceed  with  the  execution  for  the  benefit  of  the  as- 
signee, and  these  directions  remain  unrevoked,  whatever 
may  be  the  authority  of  the  attorney  of  the  plaintiff  before 
the  assignment,  the  sheriff  should  not  be  excused  when  he 
!>o  far  departs  from  his  instructions  as  to  release  the  prop- 
ertv  in  his  hands  and  return  the  execution  unsatisfied.  A 
clients  unless  the  attorney  has  some  interest  in  the  judg- 
ment more  than  that  involved  in  the  making  of  the  money 
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upon  an  execution  for  the  benefit  of  his  client,  has  a  right 
to  control  both  his  attorney  and  the  sheriff. 

The  judgment  is  reversed,  and  the  cause  remanded  for  a 
new  trial  in  accordance  with  this  opinion. 

Dunbar,  C.  J. ,  and  Hoyt,  Anders  and  Scott,  J  J. ,  con- 
cur. 


[  No.  813.    Decided  February  7, 1808.} 

H.  L.  MooDr,  Respondent  v.  The  Spokane  and  Uni- 
versity Heights  Street  Railway  Company,  L.  B. 
Cornell.,  Allan  V.  Garratt  and  Robert  Aber- 
nethy.  Appellants, 

contract  to  convey — COVENANT  AGAINST   INCUMBRANCES  — RE- 
SCISSION. 

The  delivery  of  a  deed  reciting  that  the  land  conveyed  is  free 
from  incumbrance,  when,  in  fact,  there  is  a  mortgage  upon  it,  is 
not  a  performance  of  a  contract  to  convey  free  from  incumbrance, 
and  the  grantee  has  the  right  to  rescind  the  contract. 

Appeal  from  Superior  Courts  /Spokane  County. 

Ilyde^  Glass  cJ&  Reagan^  for  appellants. 
Jones^  VoorhecM  d*  Stephens^  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

Dunbar,  C.  J. — This  is  an  action  brought  by  respond- 
ent against  appellants  to  recover  twenty-five  hundred  dol- 
lars, fixed  value  of  certain  real  estate,  the  right  to  recover 
depending  upon  the  failure  of  appellants  to  perform  a  cer- 
tain agreement  contained  in  a  contract  made  by  Ella  E. 
Tifft  and  William  F.  Tifft,  her  husband,  of  the  first  part, 
and  the  appellants,  of  the  second  part.  The  respondent 
sues  as  assignee  of  the  Tiffts.     The  contract  set  forth  the 
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fact  that  the  parties  of  the  first  part  are  the  owners  in  fee 
simple  of  certain  lands  described  ( which  are  the  lands  in 
question  in  this  case ),  and  the  pertinent  portion  of  the  coo- 
tract  is  as  follows: 

"Now,  therefore,  in  consideration  of  the  conveyance  by 
the  parties  of  the  first  part  to  the  said  Robert  Abernethy, 
by  deed  in  fee  simple  and  fi*ee  from  all  incumbrances,  the 
following  described  property,  to  wit:  .  .  .  The  par- 
ties of  the  second  part  hereby  agree  by  and  with  the  said 
parties  of  the  first  part  to  begin  to  construct  the  above 
mentioned  street  railway  not  later  than  June  1st,  1891,'' 
etc. 

It  is  not  necessary  to  set  forth  the  agreement  at  greater 
length,  as  it  is  conceded  that  the  agi^eement  was  not  carried 
into  effect  by  the  street  railway  company.  The  deed  of 
warranty  to  the  lands  described  was  given  by  the  Tiffts  to 
Abernethy  in  trust  for  the  company,  with  the  covenant  that 
it  was  free  from  all  incumbrances;  but  after  the  accepUmoe 
of  the  deed  by  the  company  it  was  discovered  that  there 
was  an  incumbrance,  to  wit,  a  mortgage  for  a  certain  sum, 
on  the  land  at  the  time  it  was  conveyed.  This  fact  is  not 
disputed  by  the  respondent,  but  it  is  alleged  in  reply  that 
at  the  time  of  the  conveyance  by  the  Tiffts,  Abernethy 
knew  of  said  incumbrance,  and  accepted  the  said  deed  with 
full  knowledge  of  all  the  facts  connected  with  said  mort- 
gage, and  without  objection  thereto,  and  that  plaintiff,  at 
the  time  of  the  delivery  of  said  deed  by  the  Tiffts  to  said 
AbeiTiethy,  executed  a  good  and  suflScient  I'elease  and  sat- 
isfaction of  said  mortgage,  and  tendered  and  offered  to  de- 
liver the  said  release  to  the  said  Abernethy,  which  the  said 
Abernethy  refused  to  accept.  The  record,  however,  wholly 
fails  to  sustain  this  averment.  So  that  the  question  to  be 
considered  here  is,  was  a  deed  with  a  covenant  that  the 
premises  were  free  from  all  incumbrances  the  consideration 
moving  the  company  to  enter  into  the  contract,  or  was  it  a 
conveyance  of  the  land  which  was  actually  free  from  all 
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incumbrances?  The  court  evidently  took  the  view  that  it 
was  the  execution  and  acceptance  of  the  deed  that  was  the 
moving  consideration,  for  it  instructed  the  jury  as  follows: 

"If  the  jury  find  from  the  evidence  that,  in  pursuance  of 
the  aforesaid  contract,  Ella  £.  and  William  F.  Tifft  made, 
executed  and  delivered  to  the  defendant,  Robert  Abernethy, 
a  deed  in  fee  simple  and  with  covenants  against  incum- 
brances, to  and  for  the  lands  described  in  the  complaint,  and 
that  said  Abernethy  accepted  the  same,  and  that  defendants 
did  not  comply  with  their  contract  with  reference  to  the 
construction,  equipment,  maintenance  and  operation  of  the 
street  railway  in  said  contract  provided  for,  and  did  not  be- 
gin the  operation  of  the  said  street  railway  prior  to  or  on 
the  first  of  October,  1S91,  then  the  plaintiff  is  entitled  to 
recover  the  amount  defendants  agreed  to  pay  Ella  E.  and 
William  F.  Tifft  for  the  land  in  said  contract  described, 
even  though  the  jury  should  find  from  the  evidence  that 
there  was  a  mortgage  on  the  aforesaid  land  at  the  date  of 
the  alleged  deed  from  Ella  E.  and  William  F.  Tifft  to  de- 
fendant Robert  Abernethy,  of  the  aforesaid  land,  as  alleged 
in  the  answer  herein. ' ' 

This  instruction  was  excepted  to  by  the  appellants,  and 
is  alleged  here  as  error.  This  contention,  we  think,  must 
be  sustained.  It  is  not  the  ordinary  case  of  the  breach  of 
a  covenant  in  a  deed,  where  the  remedy  would  be  a  suit  on 
the  warranty,  but  the  respective  contracts  here  are  depend- 
ent upon  each  other.  The  deed  was  made  in  consideration 
of  a  separate  instrument  in  writing  entered  into  between 
the  grantor  and  grantee,  and  it  is  very  evident  from  that 
contract  that  it  was  not  simply  a  deed  of  the  fee  that  the 
appellant  was  contracting  with  reference  to,  but  that  it  was 
the  real  title  to  the  land,  and  the  character  of  the  deed  was 
simply  stipulated  as  a  compliance  with  the  forms  prescribed 
for  conveying  such  title;  in  other  words,  there  is  nothing 
to  indicate  that  the  appellants  were  contracting  for  the 
shadow  rather  than  the  substance. 
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The  case  of  Morris  v.  Whitcherj  20  N.  Y.  41,  is  a  leading 
case  on  this  subject.    The  coart  in  that  case  says: 

^^It  needs  no  argument  to  prove  that  a  simple  coveoant 
to  convey  is  performed  by  a  conveyance.  The  obligation 
being  thus  satisfied,  that  is  the  end  of  it.  But  it  i.s  just  as 
plain,  both  in  common  sense  and  in  law,  that  covenants 
which  relate  to  other  things  than  a  mere  conveyance  are 
not  thus  performed  or  satisfied.  ...  In  all  cases, 
then,  where  there  are  stipulations  in  a  preliminary  contract 
for  the  sale  of  land,  of  which  the  conveyance  itself  is  not  a 
performance,  the  true  question  must  be,  whether  the  parties 
have  intentionally  surrendered  those  stipulations.  The 
evidence  of  that  intention  may  exist  in  or  out  of  the  deed. 
If  plainly  expressed  in  the  very  terms  of  the  deed,  the 
evidence  will  be  decisive.  If  not  so  expressed,  the  question 
is  open  to  other  evidence,  and  I  think  in  absence  of  all 
proof  there  is  no  presumption  that  either  party,  in  giving 
or  accepting  a  conveyance,  intends  to  give  up  the  benefit 
of  covenants  of  which  the  conveyance  is  not  a  performance 
or  satisfaction." 

Without  entering  into  a  discussion  or  citation  of  authori- 
ties we  think  they  almost  universally  sustain  the  doctrine 
announced  above.  This  question  of  the  intention  of  the 
parties  was  taken  from  the  jury  by  the  instruction  of  the 
court,  which  was  error.  If  the  respondent  had  not  per- 
formed his  part  of  the  contract,  it  requires  no  citation  of 
authorities  to  show  he  could  not  commence  this  action.  On 
the  other  hand,  the  appellant  would  have  the  right  to  rescind 
the  contract.  This  it  elected  to  do  and  gave  notice  of  its 
purpose  to  the  respondents,  offering  to  deed  back  the  land 
and  place  the  respondents  in  statu  quo. 

The  judgment  is  reversed. 

Anders,  Hoyt,  Scott  and.  Stiles,  JJ.,  concur. 
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[No.  711.    Decided  February  8, 1808.] 

Mary  Hannan,  Appellant^  v.  Ellis  Gross  and  Johanna 

Gross,  Respondents, 

ASSAULT  AND  BATTERY  —  ACTION  FOR  DAM  AGES  —  EVIDENCE  — 

NON-8UIT. 

In  an  action  for  damages  for  assaolt  and  battery  it  is  error  to 
non-sait  the  plaintiff  when  the  undisputed  evidence  shows  that  one 
of  the  defendants  seized  her  by  the  shoulders,  struck  her,  called  her 
foul  names,  choked  her  and  kicked  her  until  her  body  was  black 
and  blue,  and  that  the  other  defendant  meanwhile  beat  her  with  an 
umbrella.' 

In  such  an  action  it  is  error  to  refuse  to  admit  testimony  as  to 
the  condition  of  plaintiff  on  the  morning  after  the  alleged  injury 
was  inflicted. 

'Appeal  from  Supe^'ior  Courts  Pierce  County. 
Taylor  cfe  McKay ^  for  appellant 

The  opinion  of  the  court  was  delivered  by 

Dunbar,  C.  J. — We  are  at  a  loss  to  understand  on  what 
theoiy  of  the  law  the  jury  in  this  case  was  instructed  to 
find  for  the  defendants.  If  it  was,  as  asserted  by  appel- 
lant, based  on  a  construction  of  the  opinion  of  this  court 
in  the  case  of  Spokane  Truck  and  Dray  Co,  v.  Hoefer^  2 
Wash.  46  (26  Pac.  Rep.  1072),  the  scope  of  that  opinion 
was  wholly  misunderstood  by  the  court. 

The  witness  testified  that  Gross  seized  her  by  the  shoul- 
ders, struck  her,  called  her  foul  names,  choked  her,  and 
kicked  her  until  her  body  was  black  and  blue,  and  that 
Mrs.  Gross  belabored  her  with  an  umbrella.  If  this  testi- 
mony be  true,  and  it  must  be  taken  to  be  true  for  the  pur- 
poses of  this  case,  not  having  been  disputed,  it  is  plain  that 
actual  compensatory  damages  should  follow.  The  proof 
of  the  amount  of  damages  is  not  necessary  to  obtain  a  ver- 
dict.    There  has  been  an  infraction  of  a  legal  right.     This 
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proposition  established,  in  contemplation  of  law  there  is 
injury,  and  damages  follow  as  a  conclusion  of  law.  This 
proposition  is  so  elementary  that  a  citation  of  authorities 
seems  to  us  to  be  unnecessary. 

The  court  also  erred  in  not  allowing  the  witness  Matilda 
Anderson  to  testify  as,  to  the  condition  of  the  plaintiff  on 
the  morning  after  the  alleged  injury  was  inflicted. 

The  judgment  is  reversed. 

Scott,  Hoyt,  Anders  and  Stiles,  JJ.,  concur. 


[No.  720.    Decided  February  8, 1893.] 

Lee  W.  Wheeler  and  L.  H.  Wheeler  and  the  Puget 
Sound  Lime  Company,  as  Intervenor,  RespondenU^ 
V.  Edward  S.  Smith,  Appellant, 

PUBLIC   LANDS  —  STONE   DEPOSIT  — LOCATION    AS    MINING    CLAIM  — 
SCHOOL  SECTIONS  —  WHEN  ENTRY  VOID. 

Lands  chiefly  valuable  for  stone,  and  upon  which  no  mineral  de- 
posits exist,  are  not  locatable  under  the  acts  of  congress,  either  as 
lode  or  placer  mining  claims. 

Under  the  act  of  congress  reserving  sections  sixteen  and  thirty- 
six  in  each  township  in  Washington  Territory  for  the  purpose  of 
being  applied  to  its  common  schools,  and  the  enabling  act,  makinsf 
a  present  grant  bt  such  sections  to  the  state  to  take  effect  as  soon 
as  the  state  should  be  organized,  an  entry  made  upon  such  school 
sections  subsequent  to  their  survey  and  to  the  approval  of  said  en- 
abling act,  is  void,  whether  entered  under  the  timber  and  stone  act 
or  under  the  mining  laws. 

Appeal  from  Superior  Courts  San  Juan  County, 

Grreene  c6  Turner^  for  appellant. 

Jenner^  Legg  cfe  Williams,  and  Tiistin^  Oearm  &  Orew»^ 
for  respondents. 


WHEELER  V.  SMITH.  705 

Feb.  1898.]  Opinion  of  the  Court— Stiles.  J. 

The  opinion  of  the  court  was  delivered  by 

Stiles,  J. — Edward  S.  Smith,  the  defendant,  in  1884, 
located  a  lode  mining  claim  upon  ground  situated  at  the 
southeast  comer  of  section  36,  in  township  37  north,  range 
3  west,  and  at  the  southwest,  corner  of  section  31,  in  town- 
ship 37  north,  range  2  west,  under  the  provisions  of  the 
mining  laws  of  the  United  States.  Subsequently,  and  in 
the  same  year,  he  took  the  necessary  steps  to  obtain  a  pat- 
ent to  the  land  described  in  his  claim.  But,  upon  reaching 
the  general  land  office,  it  was  ascertained,  in  September, 
1886,  when  his  application  came  to  be  examined  there,  that 
the  deputy  mineral  surveyor,  in  writing  up  his  field  notes 
of  his  survey,  had  located  the  claim  in  ranges  1  and  2  west, 
instead  of  2  and  3  west,  and  for  that  reason  the  commis- 
sioner of  the  general  land  office  peremptorily  ordered  a  can- 
cellation of  the  entry,  and  upon  appeal  to  the  secretary  of 
the  interior,  that  officer,  in  1888,  modified  the  order  of  the 
commissioner  in  these  words: 

^^  Under  these  circumstances,  and  inasmuch  as  the  mis- 
take in  description  was  a  clerical  error,  the  entryman  should 
be  allowed  to  make  entry  for  the  land  he  claims  upon  show- 
ing that  he  has  given  proper  new  notices  and  furnished  a 
new  plat  and  field  notes  properly  describing  the  land." 

Upon  the  receipt  of  this  modified  order  at  the  Seattle 
land  office,  the  claimant.  Smith,  caused  new  papers  to  be 
prepared,  and  had  taken  the  steps  which  the  statute  re- 
quires in  the  way  of  notice  to  the  public,  when  the  plaint- 
iffs filed  an  adverse  claim  in  the  land  office,  and  in  pui*suance 
thereof  commenced  this  action. 

At  the  threshold  of  the  case  we  will  say  that,  although 
the  disposition  we  find  it  necessary  to  make  of  it  would 
not  absolutely  require  a  decision  of  the  point,  yet  it  is  our 
view  that  under  no  such  circumstances  should  the  claimant 
have  been  put  to  the  trouble  and  expense  of  entirely  new 
proceedings  to  entitle  him  to  a  patent  in  case  his  claim  had 
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been  approved.  The  error  made  was  not  his  error,  bat 
that  of  a  deputy  mineral  surveyor  of  the  United  States, 
whom  he  was  by  law  compelled  to  employ  to  make  the 
survey.  There  seems  to  have  been  no  possible  reason  why 
the  mistake  made  by  the  deputy  should  not  have  been  dis- 
covered in  the  surveyor  general' s  oflSce,  and  there  corrected, 
before  the  plats  and  field  notes  were  delivered  to  the  claim- 
ant for  filing  in  the  land  ofiice  and  posting  on  the  claim. 
The  land  upon  which  this  claim  was  located  was  a  part  of 
Orcas  Island,  over  which  the  public  surveys  had  been  ex- 
tended. The  description  of  the  location  notice  showed  that 
it  was  situated  on  the  west  shore  of  the  island,  and  that  the 
initial  point  was  but  three  hundred  feet  from  the  waters  of 
President's  Channel,  which  was  a  fixed  and  prominent  nat- 
ural object  or  land  mark,  so  that  the  slightest  reference  to 
the  township  plats  would  have  shown  the  error  made  by  the 
deputy.  The  notices  posted  and  published  clearly  showed 
what  the  location  actually  was  upon  the  ground,  and  there 
was  no  reason  why  these  could  not  have  been  accepted  and 
the  correction  made  in  the  land  ofiice  without  any  further 
proceedings.  Duryea  v.  Boucher^  67  Cal.  141;  Metcalfv, 
Prescott,  10  Mont.  283  (26  Pac.  Rep.  1037).  Under  ordi- 
nary circumstances,  therefore,  we  should  hold  that  the 
plaintiffs'  claim,  initiated  nearly  five  years  after  the  com- 
pletion of  the  necessary  proceedings  in  the  land  office, 
ought  not  to  be  entertained  in  a  suit  waged  in  pursuance 
of  the  filing  of  an  adverse  claim  under  Rev.  St.  U.  S., 
§  2326.  But  this  is  not  an  ordinary  mining  claim,  and  its 
disposition  depends  upon  other  matters. 

The  location  of  the  original  claim  was  called  the  **Orcas 
Island  Lime  Mine,"  and  it  was  said  to  be  located  ''along 
the  course  of  this  lead,  lode  or  vein  of  mineral  bearing 
quartz, "  The  other  steps  taken  before  application  for  pat- 
ent were  in  accordance  with  the  United  States  statutes 
governmg  the  disposition  of  mineral  lands.     The  plaintiffs 
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Wheeler  located  over  the  same  land  two  claims,  which 
they  called  placer  mining  claims.  Their  notices  were  to 
the  effect  that  they  had  discovered,  located  and  taken 
possession  of  a  certain  deposit  of  limestone,  situated  on 
portions  of  section  36,  in  township  37  north,  range  3  west, 
and  section  31,  township  37  north,  range  2  west,  in  San 
Juan  county,  Washington. 

The  main  contest  between  the  parties  was  as  to  whether 
the  land  included  within  these  claims  was  locatable  as  a  lode 
mining  claim,  or  as  placer  mining  claims.  The  evidence 
shows,  and  it  is  not  disputed,  that  along  the  line  between 
sections  36  and  31  there  was  a  large  deposit  of  limestone, 
which,  as  one  of  the  expert  witnesses  in  the  case  described 
it,  had  been  pushed  up  through  the  mass  of  the  country 
rock  by  some  convulsion  of  natui-e  in  the  form  of  what 
might  be  commonly  termed  a  ledge  of  rock.  It  was  en- 
tirely devoid  of  ore.  Plaintiffs  maintain  that  because  of 
the  absence  of  ore  it  was  locatable  under  the  mining  laws 
as  a  placer  mine,  although,  in  fact,  it  was  what  is  termed, 
in  mining  parlance,  "rock  in  place."  There  are  several 
valid  reasons  why  we  must  hold  both  parties  in  error,  and 
that  no  valid  location  could  be  made  of  such  land  under 
the  mineral  laws,  and  that,  thei*efore,  neither  party  is 
entitled  to  a  judgment  in  his  favor. 

1.  The  mineral  land  laws  of  the  United  States  were  en- 
acted for  the  pui*pose  of  securing  to  miners  upon  the  public 
lands  the  title  to  mine7*al  discovered  by  them,  and  a  suffi- 
cient quantity  of  the  land  in  which  mineral  is  discovered  as 
will  enable  them  to  prosecute  the  work  of  development  and 
production  successfully.  Mines,  as  known  to  those  laws, 
embrace  nothing  but  deposits  of  valuable  mineral  ores, 
and  do  not  include  mere  masses  of  non-mineralized  rock, 
whether  rock  in  place  or  scattered  about  through  the  soil. 
On  this  point  both  sides  appeal  with  confidence  to  the  case 
of  the  United  States  v.  Iron  Silver  Mining  Company^  128 
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U.  S.  673  (9  Sup.  Ct.  Rep.  195),  in  which  case,  on  page 
679,  the  court  tersely  defined  the  two  classes  of  claims  as 
follows: 

'^By  the  term  < placer  claim,'  as  here  used,  is  meant 
ground  within  defined  boundaries  which  contains  mineral 
in  its  earth,  sand  or  gravel;  ground  that  includes  valuable 
deposits  not  in  place,  that  is,  not  fixed  in  rock,  but  which 
are  in  a  loose  state,  and  may  in  most  cases  be  collected  by 
washing  or  amalgamation  without  milling.  By  'veins  or 
lodes,'  as  here  used,  are  meant  lines  or  aggi*egations  of 
metal  embedded  in  quartz  or  other  rock  in  place.  The 
terms  are  found  together  in  the  statutes,  and  both  are  in- 
tended to  indicate  the  pi'esence  of  metal  in  rock." 

Each  party  maintains  that  the  language  used  which  is 
favorable  to  the  other  side  was  dictum  of  the*  court,  but 
whether  it  be  dictum  or  not,  the  substance  of  the  language 
constitutes  a  concise  definition  of  placer  and  lode  claims  as 
derived  from  innumerable  decisions  of  the  courts  of  the 
United  States  and  of  the  mining  states  and  territories. 
In  our  judgment  a  mining  claim,  whether  lode  or  placer,  is 
not  established  or  entitled  to  be  patented  under  the  mineral 
laws  of  the  United  States  unless  it  contains  some  of  the 
metals  for  which  mining  works  are  prosecuted. 

In  this  connection  we  are  not  unmindful  of  the  fact  that 
several  decisions  of  the  land  office  and  of  the  interior  de- 
partment have  been  promulgated,  which  hold  that  lime- 
stone lands  may  be  patented  as  mineral  claims,  but  as  we 
view  these  decisions  they  are  such  strained  constructions  of 
the  mineral  laws  as  are  unwarranted  by  their  terms  and 
by  the  spirit  and  intent  of  their  enactment.  The  case  of 
Freezer  v.  Sweeney^  8  Mont.  508  (21  Pac.  Rep.  20),  is  also 
cited  in  support  of  the  proposition  that  a  rock  quarry  can 
be  located  as  a  placer  claim,  and  that  case  expressly  so 
holds.  The  argument  there  is,  that  because  the  term  ''valu- 
able deposits"  is  used  in  §  2320,  and  "all  forms  of  deposit'' 
in  §  2329;  therefore,  inasmuch  as  limestone  is  a  deposit,  it 
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must  embrace  quarries  of  rock  valuable  for  building  pur- 
poses. But  in  so  deciding  we  think  the  court  entirely 
overlooked  the  fact  that  the  mining  laws  were  intended  to 
embrace  only  deposits  of  ore,  and  that  the  very  term 
^^mineraP'  excludes  the  idea  of  any  non-mineralized  de- 
posit. Another  consideration  which  seems  to  have  weighed 
with  the  Montana  supreme  court  was,  that  unless  rock  quar- 
ries could  be  embraced  within  the  description  of  placer  min- 
ing claims,  there  was  no  law  of  the  United  States  under 
which  lands  embracing  such  deposits  could  be  acquired  by 
citizens.  What  this  court  said  in  Johnston  v.  Harrington^ 
ante^  p.  73,  concerning  stone  taken  from  public  lands,  re- 
ferred to  the  policy  of  the  government  in  permitting  stone  as 
well  as  other  far  more  valuable  '^minerals"  to  be  devoted 
to  private  use,  in  the  absence  of  positive  prohibitory  stat- 
utes. But  no  title  to  the  land  in  which  even  the  most 
precious  of  minerals  were  found  was  ever  permitted  to  pass 
to  the  miner  until  the  mining  laws  of  1866  were  enacted. 
Johnston  V.  Harrington  upheld  the  title  to  the  stone  when 
severed,  but  had  nothing  to  do  with  the  land  from  which 
it  was  quarried,  except  by  way  of  argument  and  illustra- 
tion. This  last  consideration  leads  to  the  next  point,  viz. : 
2.  Whatever  may  be  the  construction  placed  upon  the 
mining  laws  elsewhere,  it  is  more  than  doubtful  if  it  would 
have  any  application  in  the  State  of  Washington.  The  act 
of  congress  of  June  3,  1878  (20  U.  S.  St.  at  Large,  89), 
commonly  known  as  the  timber  and  stone  act,  provided  for 
the  sale  of  land  chiefly  valuable  for  stone,  in  Washington, 
Oregon,  California  and  Nevada.  The  proviso  to  the  firat 
section  of  that  act  is  as  follows: 

^'^ Provided^  That  nothing  herein  contained  shall  defeat 
or  impair  any  hona  fide  claim  under  any  law  of  the  United 
States,  or  authorize  the  sale  of  any  mining  claim,  or  the 
improvements  of  any  hona  fide  settler,  or  lands  containing 
gold,  silver,  cinnabar,  copper  or  coaU  or  lands  selected  by 
the  said  states  under  any  law  of  the  United  States  donating 
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lands  for  internal  improvements,  education  or  other  par- 
poses.  ' ' 

By  the  second  section  the  claimant  was  required  to  make 
oath  that  the  land  sought  to  be  obtained  was  chiefly  vala- 
able  for  stone;  that  it  was  uninhabited;  that  it  contained 
no  mining  or  other  improvements  excepting  for  ditch  or 
canal  purposes,  where  any  did  exist,  excepting  such  as 
were  made  by  .or  belong  to  the  applicant;  uqv  any  valuable 
deposit  of  gold,  silver,  cinnabar,  copper  or  coal;  that  the 
applicant  under  that  act  did  not  apply  to  purchase  the  same 
on  speculation,  but  in  good  faith  to  appropriate  it  to  his 
own  exclusive  use  and  benefit;  and  that  he  had  not  directly 
or  indirectly  made  any  contract  or  agreement  with  any 
person  whatever  whereby  the  title  which  he  might  acquire 
from  the  United  States  should  inure  in  whole  or  in  part  to 
the  benefit  of  any  person  excepting  himself.  These  pro- 
visions are  entirely  inconsistent  with  the  idea  that  such 
lands  as  are  chiefly  valuable  for  stone  could  be  taken  up 
under  any  mining  law. 

It  has  always  been  recognized  as  the  rule  that  in  grants 
of  land  by  the  government  to  the  states  for  educational  or 
other  purposes,  those  which  contained  any  known  mineral 
deposits  are  excepted  from  the  same.  Yet  this  act  shows 
that  congress  supposed  stone  lands  to  be  selectable  by  the 
states,  and  debars  the  taking  up  of  deposits  of  stone  in  any 
land  selected  by  them;  and  the  affidavit  required  is  sub- 
stantially the  usual  affidavit  which  is  required  to  be  made 
by  all  entrymen  of  agricultural  lands,  to  the  effect  that  the 
land  is  non-mineral,  and  is  not  sought  to  be  entei'ed  for 
speculation. 

3.  There  is  still  another  ground  for  objection  to  a  part 
of  these  entries,  even  under  the  timber  and  stone  act,  viz. : 
One  of  the  sections  upon  which  this  stone  is  found  is  sec- 
tion 36,  and  it  appears  that  at  all  times  when  these  parties 
were  attempting  to  locate  their  claims  the  lands,  were  sur- 
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veyed.  The  act  of  March  2,  1853  (10  U.  S.  St.  at  Large, 
172),  entitled  ^^An  act  to  establish  the  territorial  govern- 
ment of  Washington  Territory,''  provided  as  follows : 

''Sec.  20.  And  be  it  further  enacted,  that  when  the 
lands  in  said  territory  shall  be  surveyed  under  the  direction 
of  the  government  of  the  United  States,  preparatory  to 
bringing  the  same  into  market  or  otherwise  disposing 
thereof,  sections  numbered  sixteen  and  thirty-six  in  each 
township  in  said  territory  shall  be  and  the  same  are  hereby 
reserved  for  the  purpose  of  being  applied  to  common  schools 
in  said  territory." 

This  section  had  been  followed  up  by  section  10  of  the 
enabling  act,  approved  February  22,  1889,  before  the 
plaintiffs'  placer  locations  were  made,  making  a  present 
grant  of  sections  sixteen  and  thirty-six  to  the  state,  to  take 
effect  as  soon  as  the  state  was  organized.  This  third  point 
was  not  suggested  by  counsel  on  either  side,  but  in  view  of 
the  interest  of  the  state  in  these  lands  we  deem  ourselves 
justifiable  in  adducing  it  as  one  of  the  reasons  why  these 
claims  should  not  be  sustained. 

The  judgment  of  the  superior  court  will  be  reversed,  and 
the  case  remanded  with  instructions  to  enter  a  new  judg- 
ment, decreeing  neither  party  to  be  entitled  to  the  posses- 
sion of  the  lands  in  question,  respondents  to  pay  costs  both 
in  the  superior  court  and  in  this  court. 

Dunbar,  C.  J. ,  and  Scott,  Anders  and  Hoyt,  JJ.  ,  con- 
cur. 
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[No.  489.    Decided  February  14, 1893.] 

Frank  P.  Baum,  Respondent^  v.  Joseph  Sweeny,  Kor- 
ERT  McLachlan  and  Samuel  Britt,  AppeUarUs. 

COUNTY  COMMISSIONERS  —  LIMITATION  OF  APPEAL  —  COUNTY  PRINT- 
ING—  NOTICE   FOR  BIDS  —  AWARDING  CONTRACT. 

Sec.  298,  Gen.  Stat.,  requiring  appeals  from  an  order  made  by  a 
board  of  county  commissioners  to  be  taken  within  twenty  days 
thereafter,  is  impliedly  repealed  by  §119,  Code  Proc,  which  pro- 
vides that  an  appeal  may  be  taken  from  such  orders  within  three 
months,  as  §119  is  the  later  expression  of  the  legislative  will. 

The  provision  of  law  requiring  notice  for  bids  for  county  print- 
ing to  be  published  for  a  certain  time  prior  to  the  May  session  of 
the  board  of  county  commissioners,  is  merely  directory,  and  where 
the  rights  of  the  public  have  been  fully  protected,  and  the  bids  were 
received  as  fully  and  completely  as  if  the  proper  notice  had  been 
given,  it  is  the  duty  of  the  board  to  award  the  contract  to  the  best 
and  lowest  responsible  bidder,  who  has  been  the  publisher  of  a 
newspaper  for  at  least  six  months  preceding  such  May  session,  and 
they  may  be  compelled  so  to  do  by  order  of  the  superior  court. 

Appeal  from,  Superior  Courts  San  Jxvan  County. 

Johnson  i&  Moocly^  for  appellants. 
/.  N,  Maxicelly  for  respondent.    • 

The  opinion  of  the  court  was  delivered  by 

Scott,  J. — This  was  an  appeal  from  an  order  of  the 
board  of  county  commissioners  awarding  a  contract  for  the 
county  printing  of  San  Juan  county,  for  the  fiscal  year  of 
1891,  to  one  J.  C.  Wheeler,  publisher  of  a  newspaper 
printed  in  said  county,  known  as  the  "Islander."  The 
respondent,  Frank  P.  Baum,  was  the  pul^lisher  of  another 
paper  printed  in  said  county,  known  as  the  ''San  Juan 
Graphic, ' '  and  he  took  an  appeal  from  said  order  to  the 
superior  court  of  said  county.  The  board  of  commission- 
ers moved  to  dismiss  the  appeal,  because  the  same  was  not 
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taken  within  twenty  days  after  the  making  of  said  order, 
as  is  provided  by  §  298,  Gen.  Stat.  This  motion  was  de- 
nied by  the  court,  and  judgment  being  rendered  in  favor 
of  the  appellant,  the  commissioners  appealed  from  said 
judgment  to  this  court,  and  the  first  ground  of  error  al- 
leged  is  the  refusal  of  the  court  below  to  dismiss  the  appeal 
upon  their  motion  made  as  aforesaid.  The  respondent  here 
contends  that  the  ruling  of  the  lower  court  was  right,  be- 
cause §  119,  Code  Proc,  provides  that  an  appeal  may  be 
taken  from  such  orders  within  three  months. 

It  is  apparent  that  there  is  a  conflict  between  these  two 
sections,  and  the  question  here  is  as  to  which  must  prevail. 
Under  the  decision  of  this  court  in  Graetz  v.  McKenzie^  3 
Wash.  194  (28  Pac.  Rep.  331),  the  section  which  was 
passed  latest  in  point  of  time  must  be  held  in  force.  By 
reference  to  the  session  laws  of  the  state  and  territory  it  is 
found  that  §  298,  limiting  appeals  in  such  cases  to  twenty 
days,  was  originally  passed  Janitary  27,  1863,  and  that  it 
was  substantially  reenacted  from  time  to  time  down  to  and 
including  November,  1879,  the  limitation  being  placed  at 
twenty  days  within  which  such  appeals  might  be  taken 
during  all  of  this  time.  Section  119,  authorizing  appeals 
within  three  months,  first  makes  its  appearance  in  the  Code 
of  1881,  and  having  been  the  last  enactment,  it  follows 
that  the  same  must  govern,  and  that  the  appeal  was  taken 
within  the  requisite  time.  Therefore,  the  action  of  the 
superior  court  in  refusing  to  dismiss  the  appeal  was  well 
founded. 

The  order  aforesaid,  awarding  the  contract  for  the  county 
printing  to  the  publisher  of  the  *' Islander,"  was  made  on 
the  15th  day  of  June,  1891,  at  a  session  of  the  board  of 
commissioners  then  held,  the  same  being  an  adjourned  ses- 
sion from  the  regular  May  session  of  said  board.  Sec. 
2936,  Gen.  Stat.,  provides  that  the  contract  for  county 
printing  shall  be  let  at  the  May  session  of  the  board,  and 
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§  2937  provides  that  it  shall  be  the  duty  of  the  oouaty 
auditor,  at  least  five  weeks  and  not  more  than  eight  weeks 
before  the  meeting  of  such  board  at  the  May  term,  to  ad- 
vertige  for  proposals  for  the  public  printing  for  the  term  of 
one  year,  which  advertisement  shall  be  inserted  for  four 
consecutive  weeks  in  the  official  newspaper  of  the  county, 
etc.  This  notice  had  not  been  published  prior  to  the  meet- 
ing of  the  board  at  its  said  May  session.  Whereupon  the 
commissioners  directed  a  notice  to  he  published  that  such 
bids  would  be  received  and  entertained  at  the  adjourned 
session  of  said  May  term,  and  that  the  same  would  be  re- 
ceived up  to  10  A.  M.  of  the  15th  day  of  June,  1891. 

The- facts  upon  which  the  cause  was  tried  in  the  superior 
court  were  agreed  to  by  stipulation,  and  were  as  follows: 
That  there  were  but  two  newspapers  published  in  said  San 
Juan  county,  being  the  newspapers  before  mentioned;  that 
both  of  them  submitted  bids  for  the  county  printing  to  the 
board  of  commissioners,  and  that  both  of  said  bids  were 
within  the  limits  as  to  prices  prescribed  by  law.  It  further 
appears  beyond  question  that  the  ''San  Juan  Graphic"  was 
the  only  newspaper  published  in  said  county  for  six  months 
preceding  the  May  session  of  said  board,  as  provided  by 
said  §  2936.  The  ''Islander"  had  been  published  in  said 
county  for  a  period  of  time  less  than  three  months  prior  to 
the  letting  of  the  contract,  and  was  clearly  ineligible  to 
enter  into  such  contract.  The  bid  of  the  publisher  of  the 
"Islander"  for  such  county  printing,  however,  being  con- 
siderably lower  than  that  submitted  by  the  publisher  of  the 
"Graphic,"  notwithstanding  the  provisions  of  the  statute, 
the  board  of  commissioners  awarded  the  contract  to  the 
publisher  of  the  "Islander." 

Upon  this  state  of  facts  the  superior  court  entered  a  judg- 
ment setting  aside  the  action  of  the  board  of  commissioners 
and  directing  them  to  proceed  to  re-let  the  contract  as  pro- 
vided by  law.     This  was  in  effect  directing  the  boai'd  to 
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award  the  contract  to  the  publisher  of  the  ^^ Graphic." 
The  board  of  commissioners  allege  that  the  action  of  the 
superior  court  was  erroneous,  because  the  board  had  no 
jurisdiction  to  act  in  the  premises,  in  consequence  of  the 
notice  not  having  been  published  at  the  time  required  by 
law,  and  that  the  action  of  the  board  in  awarding  the  con- 
tract to  the  "Islander"  was  void.  The  respondent  insists 
that  the  board  cannot  set  up  their  own  illegal  action  and 
undertake  to  take  advantage  thereof.  It  is  well  settled, 
however,  that  the  doctrine  of  estoppel  does  not  apply  as 
against  public  officers  acting  in  behalf  of  the  public,  but 
the  point  is  not  a  material  one  in  this  case.  The  appel- 
lants do  not  seek  to  justify  or  uphold  their  action  in  award- 
ing the  contract  to  the  '^ Islander,"  but  insist,  for  the 
reasons  stated,  that  the  superior  court  had  no  jurisdiction 
to  render  any  judgment  in  the  cause,  and  especially  to  direct 
the  board  to  proceed  to  award  the  contract. 

The  determination  of  this  point  must  depend  upon  the 
fact  as  to  whether  the  failure  to  publish  the  notice  at  the 
prescribed  time  was  fatal  to  the  jurisdiction  of  the  board. 
A  number  of  authorities  have  been  cited  by  appellant  as 
supporting  this  proposition,  but  none  of  them  are  in  point 
when  compared  with  the  facts  involved  here.  Ordinarily, 
where,  as  a  prerequisite  to  the  letting  of  the  contract,  a 
notice  is  required  to  be  published,  the  notice  must  be  pub- 
lished in  order  to  sustain  the  action  of  the  board  in  enter- 
ing into  the  contract.  But  in  this  case  everything  was  ac- 
complished by  the  publication  r)f  the  notice  at  the  time  it 
was  published  that  could  have  been  accomplished  had  it 
been  published  previously.  It  appearing  beyond  all  contro- 
versy that  there  were  but  two  newspapers  printed  in  said 
county,  and  that  both  of  these  newspapers  submitted  bids 
for  the  county  printing,  the  object  of  the  notice  was  fully 
attained. 

We  do  not  think  that  the  failure  to  give  notice  at  the 
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time  prescribed  ought  to  be  held  fatal.  In  fact,  where  the 
bids  were  received  as  fully  aod  completely,  and  the  rights 
of  the  public  were  as  fully  protected  without  a  notice  as 
the  same  could  have  been  with  one,  it  seems  to  us  that  the 
failure  to  give  any  notice  would  not  have  been  fatal.  It  is 
the  policy  of  the  law  that  some  paper  should  be  designated 
for  the  county  printing,  and  this  should  not  be  defeated 
upon  some  mere  technical  ground  where  the  rights  of  the 
public  have  in  no  way  been  infringed.  The  object  of  giv- 
ing a  notice  in  such  cases  is  that  bids  may  be  received  from 
all  competent  parties  in  order  that  the  public  may  get  the 
county  printing  done  in  a  desirable  paper  at  the  lowest  ex- 
pense. While  the  statute  provides  that  the  contract  shall 
be  let  to  the  best  and  lowest  responsible  bidder,  it  stands 
admitted  here  that  the  bid  of  the  publisherof  the  ^'Graphic" 
was  a  competent  one  in  all  respects. 

The  provision  of  the  law  requiring  the  notice  to  be  pub- 
lished prior  to  the  May  session  of  the  board  we  think 
should  be  treated  as  directory,  and  that  the  failure  to  pub- 
lish the  same  at  said  time  should  not  preclude  the  board 
from  thereafter  publishing  notice.  Matters  over  which 
the  board  have  no  control  may  prevent  the  giving  of  the 
notice  at  the  time  pi*escribed.  The  time  is  not  the  essen- 
tial thing,  but  rather  that  the  contract  should  be  let. 

In  his  appeal  to  the  superior  court  the  respondent  filed 
a  paper  which  he  designated  as  a  complaint,  setting  up  the 
facts,  and  the  allegations  therein  were  admitted  to  be  true 
by  the  stipulation  of  the  parties.  In  this  complaint  he 
prayed  that  the  action  of  the  board  in  awarding  the  con- 
tract to  the  publisher  of  the  ''Islander"  should  be  set 
aside,  and  that  the  board  should  be  compelled  to  proceed 
and  re-let  the  contract  in  accordance  with  law.  It  was 
somewhat  in  the  nature  of  a  mandamus  to  the  board  to 
compel  them  to  proceed  and  award  the  contract  for  the 
county  printing  to  him,  as  the  publisher  of  the  "Graphic," 
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and  upon  the  facts  submitted  he  was  entitled  to  this  relief, 
as  the  said  newspaper  was  in  every  way  qualified,  and  the 
bid  was  a  competent  one,  and  the  only  possible  competent 
one  under  the  law.  So  that  the  board  of  commissioners 
had  DO  discretion  in  the  premises  in  any  manner,  but  sim- 
ply a  ministerial  duty  to  perform,  under  the  facts  sub- 
mitted, to  award  the  contract  for  the  county  printing  to 
the  publisher  of  this  paper.  The  board  had  no  right  or 
authority  to  entertain  a  bid  from  the  publisher  of  the 
''Islander."  While  this  paper  might  have  been  otherwise 
competent  and  fully  as  desirable  a  paper  as  was  the 
''Graphic,"  to  publish  the  county  printing  in,  in  point  of 
circulation  and  otherwise,  yet  the  law  has  prescribed  an 
arbitrary  time  during  which  such  a  newspaper  must  be 
published  prior  to  the  meeting  of  the  board,  and  that  time 
was  fixed  at  six  months.  It  is  not  questioned  but  that  the 
legislature  had  authority  to  make  this  limitation,  and  con- 
sequently the  board  at  its  meeting  had  nothing  to  do  except 
to  accept  the  proposition  of  the  publisher  of  the  ''Graphic," 
providing  it  had  any  authority  at  all  to  award  the  county 
printing  at  that  time. 

We  think  it  had  authority,  and  that  it  was  its  duty  to 
award  the  contract  at  said  time  under  the  circumstances, 
and  that  the  order  of  the  superior  court  in  directing  them 
to  proceed  to  award  the  contract  in  accordance  with  the 
law  was  in  effect  directing  them  tp  award  the  contract  to 
the  publisher  of  the  "Graphic,"  which  would  have  been  a 
proper  one  to  have  made,  the  publication  of  that  paper 
being  still  continued. 

Therefore,  the  decision  of  the  superior  court  is  affirmed. 

DuNBAK,  C.  J.,  and  Anders  and  Stiles,  JJ.,  concur. 
HoYT,  J.,  dissents. 
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[  No.  550.    Decided  February  14, 1883.] 

Ezra  Meeker  and  Fred  Meeker,  Appellants^  v.  Ira 

Johnson,  Respondent. 

SALE  —  TITLE  DEPENDENT  ON  PAYMENT  —  RESCISSION. 

Where  a  contract  provides  for  payment  for  a  certain  hop  crop 
upon  its  delivery  to,  and  acceptance  by,  the  purchaser  between  cer- 
tain dates,  the  seller  is  entitled,  upon  the  failure  of  the  purchaser 
to  pay  the  stipulated  price  at  the  time  of  delivery  and  acceptance, 
to  rescind  the  contract,  and  such  ri^ht  of  rescission  is  uot  defeated 
by  tender  made  on  a  day  subsequent  to  the  purchaser's  default. 
(Stiles  and  HoYT,  JJ.,  dissent.) 

Appeal  from  Superi^or  Courts  Lewis  County, 

Pritchard^  Stevens^  Grosscup  cfe  Seymoxir^  and  Reynolds 
<&  Stmvartj  for  appellants. 

Uerren  cfe  Elliott^  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

Anders,  J. — On  August  9,  1890,  the  plaintiffs  and  the 
defendant  entered  into  the  following  contract  in  writing: 

"This  agreement,  made  and  entered  into  this  ninth  day 
of  August,  1890,  by  and  between  Ira  Johnson,  of  Napa- 
vine,  county  of  Lewis  and  State  of  Washington,  party  of 
the  first  part,  and  E.  Meeker  and  Company,  of  Puyallup, 
in  the  county  of  Pierce,  State  of  Washington,  parties  of 
the  second  part: 

'' Witnesseth,  That  the  said  party  of  the  first  part,  for 
the  consideration  hereinafter  named,  has  sold,  transferred 
and  set  over,  and  by  these  presents  does  sell,  transfer  and 
set  over  unto  said  parties  of  the  second  part,  their  heirs 
and  assigns,  and  agree  to  deliver  to  said  parties  of  the  sec- 
ond part,  between  the  twentieth  day  of  September,  1890, 
and  the  twentieth  day  of  October,  1890,  at  the  Northern 
Pacific  railway  station  at  Napavine,  10,000,  more  or  less, 
being  the  entire  crop  of  hops  of  the  growth  of  the  year 
1890,  more  particularly  described  as  ten  thousand  pounds 
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of  hops  belonging  to  the  said  party  of  the  first  part  and 
now  growing  upon  his  own  farm  near  Napavine. 

"•The  said  party  of  the  first  part  further  agrees  to  com- 
plete the  cultivation  of  said  hops  and  in  due  season  to  pick, 
cure  and  bale  the  same  in  bales  of  about  180  pounds  each, 
71  pounds  per  bale  allowed  as  tare,  or  200  pounds,  and  at 
the  same  time  and  place  above  specified  to  deliver  the  same, 
of  strictly  choice  quality,  of  even  color,  well  and  cleanly 
picked,  and  thoroughly  cured,  but  not  high  dried. 

"In  consideration  whereof,  the  said  parties  of  the  second 
part  agree  to  pay  said  party  of  the  first  part  the  sum  of 
twenty  cents  per  pound  for  said  hops,  as  follows,  to  wit: 

cents  per  pound,  being  the  sum  of  dollars 

upon  execution  of  said  contract,  the  receipt  of  which  sum 
is  hereby  acknowledged  by  said  party  of  the  first  part; 

cents  per  pound,  being  the  sum  of  dollars, 

for  picking  purposes  on  demand  after  the day  of  Sep- 
tember, 18 ;  twenty  cents  per  p>ound,  or  the  balance  that 

may  be  due  upon  said  hops,  upon  delivery  and  acceptance 
of  the  same  by  said  parties  of  the  second  part. 

"It  is  further  agreed  that  said  party  of  the  first  part 
shall  keep  said  hops  insured  from  the  time  the  same  are 
picked  until  they  are  delivered,  in  a  sum  equal  to  all  ad- 
vance that  shall  have  been  made  by  said  parties  of  the  sec- 
ond part.  Above  insurance  is  not  necessary  unless  part 
payment  is  made  before  delivery  of  hops." 

On  the  15th  day  of  October,  1890,  in  pursuance  of  his 
agreement,  Johnson  commenced  hauling  his  hops  to  the 
station  at  Napavine.  He  hauled  but  two  loads  on  that 
day,  for  the  reason  that  no  more  could  be  put  into  the 
warehouse  where  they  were  to  be  delivered  until  plaintiffs' 
agent,  Mr.  Lowry,  removed  other  hops  which  were  then  in 
the  warehouse,  and  which  were  not  removed  until  late  in 
the  evening.  The  next  day  it  rained  and  no  hops  could 
be  hauled.  On  the  following  day,  the  17th  of  October,  he 
placed  the  remainder  of  his  crop  of  hops  in  the  warehouse 
and  so  notified  Lowry.  At  the  latter' s  request  Johnson 
went  to  Napavine  the  next  morning,  which  was  Saturday, 
for  the  purpose  of  assisting  in  the  weighing  and  inspection 
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of  the  hops.  After  they  were  inspected  and  weighed^  they 
were  placed  in  a  railroad  car  provided  for  that  purpose  by 
the  plaintiffs.  It  was  about  three  or  half-past  three  o^  clock 
in  the  afternoon  when  they  finished  weighing  and  putting 
the  hops  into  the  car.  The  entire  weight  of  the  hops  was 
then  ascertained  and  their  value  at  the  contract  pr^ce  agreed 
upon.  Immediately  thereafter  a  conversation  occurred  be- 
tween Mr.  Lowry,  plaintiffs'  agent,  and  the  defendant,  as 
to  which  there  is  practically  no  controversy.  As  to  what 
was  then  said  the  defendant  Johnson  testified: 

'^I  asked  Mr.  Lowry  if  these  hops  filled  the  bill  and  he 
said  they  did;  said  the  hops  were  all  right.  I  asked  what 
he  was  going  to  do  with  them  and  he  said  he  was  going  to 
send  them  to  Puyallup  to  Mr.  Meeker,  and  I  put  my  hand 
into  my  pocket  and  took  out  my  contract  and  said  my  con- 
tract called  for  cash  on  delivery  or  acceptance,  and  I  called 
Mr.  Keys,  the  station  man  there,  as  a  witness,  and  de- 
manded my  money,  and  told  him  that  if  he  did  not  pay  me 
that  day,  that  I  would  give  him  the  balance  of  that  day  to 
pay  me,  and  if  he  did  not  pay  me,  the  hops  were  mine  and 
I  should  take  them  out  of  the  car." 

To  this  Mr.  Lowry  replied: 

''I  haven't  the  money  here,  Mr.  Johnson,  but  I  will  send 
the  returns  to  Mr.  Meeker  and  the  money  will  be  sent  to 
you.  He  replied:  'If  the  money  is  not  paid  by  12  o'clock 
to-night  I  will  take  the  hops  out  of  the  car. '  I  said  I  could 
not  help  it,  but  would  telegraph  to  Mr.  Meeker  and  see 
what  I  could  do  about  it. ' ' 

During  the  course  of  the  conversation  in  regard  to  the 
payment  for  the  hops,  Lowry  told  Johnson  that  he  would 
guarantee  that  the  hops  would  not  leave  the  station  until 
his  money  was  paid.  Lowry  attempted  to  telegraph  to 
his  principals  at  Puyallup  in  regard  to  the  condition  of 
affairs,  but  the  wires  being  down  he  was  unable  to  reach 
them.  Johnson  '^ fastened  up"  the  car  containing  the 
hops  and  went  home,  and  did  not  return  until  Monday. 
Lowry  took  the  first  train  which  left  Napavine,  about*  5 
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o^clock  in  the  afternoon,  and  went  to  Chehalis  (nine  miles 
distant),  where  the  nearest  bank  was  situated,  and  from 
there  telegraphed  to  Meeker.  When  he  arrived  at  Che- 
halis Saturday  evening  the  bank  was  closed. 

On  Monday  morning  he  returned  to  Napavine  by  the 
earliest  train  from  Chehalis,  arriving  there  about  11  o'clock. 
He  at  once  met  Johnson  and  o^ered  to  pay  him  the  full 
value  of  the  hops  in  gold  coin.  Johnson  declined  to  accept 
the  money,  claiming  that  the  plaintiffs  had  violated  their 
contract,  and  sometime  during  the  afternoon  removed  the 
hops  from  the  car  with  the  knowledge  of  and  without  any 
objection  from  Lowry,  and  placed  them  in  a  building  be- 
longing to  one  Urkhart,  where  they  remained  until  taken 
by  the  sheriff  and  delivered  to  the  plaintiffs  by  virtue  of 
process  regularly  issued  in  this  action. 

This  is  the  second  time  this  case  has  been  before  this 
court,  and  the  facts  disclosed  in  the  record  are  substan- 
tially the  same  facts  which  were  presented  on  the  former 
appeal.  And  the  learned  counsel  for  the  appellants  have 
not  discussed  certain  questions  which  they  considei*ed  de- 
cided on  the  first  appeal,  and  which  are  therefore  not  now 
subject  to  reexamination.  It  is  the  settled  law  of  this  case 
that  the  title  to  the  hops  in  question  did  not  vest  in  the 
plaintiffs  on  the  execution  of  the  contract,  nor  even  when 
they  were  accepted  and  placed  in  the  car,  and,  also,  that 
the  defendant  did  not  waive  the  right  of  possession  by  ex- 
tending the  time  of  payment  until  midnight  of  the  day  on 
which  the  hops  were  delivered.  See  Meeker  v,  Johnson^ 
3  Wash.  247  (28  Pac.  Rep.  542). 

But  appellants  strenuously  insist  that  this  court,  at  the 
former  trial,  decided  that  they  were  entitled  to  a  reasonable 
time  for  payment  after  the  ascertainment,  by  weighing  and 
examination,  of  the  amount  to  be  paid  under  the  contract, 
and  that,  therefore,  the  trial  couil,  by  refusing  the  instruc- 
tions asked  by  appellants,  as  well  as  by  the  instructions 

46 — 5  WASH. 
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given  on  its  own  motion,  erroneously  took  that  question 
from  the  consideration  of  the  jury.  Turning  to  the  opinion 
of  the  court,  at  page  261,  we  find  this  language : 

^^It  is  also  contended  that  the  vendee  was  not  given  a 
reasonable  time  to  procure  the  money  to  make  the  payment 
after  the  delivery  of  the  goods,  but  even  if  the  question  of 
reasonable  time  could  be  considered  at  all  in  an  executory 
contract,  where  the  time  of  payment  was  specified  in  the 
contract,  and  no  provision  made  in  the  contract  for  notice, 
yet  that  question  was  submitted  to  the  jury  under  instruc- 
tions that  were  favorable  to  the  plaintiff,  and  the  jury  have 
passed  upon  that  proposition,  and  this  court  is  not  author- 
ized to  disturb  their  findings/' 

While  the  court  did  not  in  positive  and  unequivocal  lan- 
guage decide  the  question,  it  would  seem  that  the  only  in- 
ference that  could  be  legitimately  drawn  from  what  was 
there  said  is,  that  the  question  of  reasonable  time  for  pay- 
ment should  not  have  been  considered  at  all  in  the  construc- 
tion of  the  contract  under  consideration,  but,  having  been 
considered  and  passed  upon  by  the  jury,  their  verdict, 
under  the  circumstances,  would  not  be  disturbed.  But,  be 
that  as  it  may,  the  real  question  for  us  to  determine  is  not 
whether  the  appellants  were  entitled  to  a  reasonable  time 
in  which  to  comply  with  the  terms  of  their  contract,  for  the 
time  was  fixed  by  the  contract  itself,  but  whether  they  per- 
formed, or  offered  to  perform,  their  part  of  the  agreement 
according  to  its  substance  and  spirit.  If  they  were  them- 
selves in  default  it  needs  no  argument  or  citation  of  author- 
ities to  show  that  they  are  not  in  a  position  to  enforce  the 
contract  as  against  the  respondent. 

The  agreement  provided,  in  legal  contemplation,  that  the 
respondent  might  deliver  his  crop  of  hops  at  Napavine  on 
any  day  between  September  20  and  October  20,  1890,  and 
that  he  should  be  paid  for  the  same  on  delivery  and  ac- 
ceptance by  the  appellants.  And  the  respondent  had  a 
right  to  presume  that  appellants,  having  entered  into  the 
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contract,  would  perform  it  according  to  its  terms  when  the 
time  of  performance  arrived.  And,  not  only  that,  but  he 
had  a  right  to  insist  that  they  should  do  so  before  assuming 
to  be  the  owners  of  the  chattels.  The  hops  having  been 
delivered  at  the  place  designated  within  the  time  specified, 
and  having  been  examined  and  found  to  be  of  the  required 
quality,  the  time  had  then  arrived  for  the  appellants  to  ful- 
fill their  part  of  the  contract,  which  was  to  accept  and  pay. 
They  were,  then  and  there,  ready  and  willing  to  accept,  but 
had  entirely  neglected  to  make  preparation  for  payment, 
although  they  had  agreed  that  acceptance  and  payment 
should  be  concurrent  acts. 

The  agent  of  appellants,  at  the  time  he  accepted  the 
goods  for  his  principals,  neither  paid  nor  offered  to  pay 
for  them.  He  told  the  respondent  that  he  had  no  money 
at  Napavine,  but  would  telegraph  and  see  what  could  be 
done  about  it — that  he  would  send  the  returns  to  Mr. 
Meeker,  who  was  in  another  county,  and  the  money  would 
be  sent  to  him.  Now,  under  these  circumstances,  and  not- 
withstanding the  fact  that  the  respondent  distinctly  told 
Mr.  Lowry  that  he  could  not  have  the  hops  if  the  money 
was  not  paid  that  day,  the  appellants  claim  that  they,  on 
that  very  same  day,  became  the  owners  of  the  hops,  and 
that  the  respondent  violated  his  contract  of  sale  by  not  ac- 
cepting  a  tender  of  the  price  made  two  days  thereafter. 
And  it  is  argued  on  behalf  of  appellants  that  they  were  not 
in  default,  because  they  were  entitled  to  notice  of  the  time 
when  the  hops  would  be  delivered,  so  that  they  might  be 
prepared  to  make  payment  when  they  were  accepted,  and 
that  they  were  entitled  to  a  reasonable  time  thereafter  to 
procure  the  money,  and  that  on  Monday  was  a  reasonable 
time. 

As  to  the  first  proposition,  it  is  sufficient  to  observe  that 
the  testimony  shows  that  Lowry,  who  was  representing  ap- 
pellants, had  notice,  on  the  15th  of  October,  that  the  re- 


724  MEEKER  v.  JOHNSON. 

Opinion  of  the  Court— Anders,  J.  [5  WaalL 

spondent  was  ready  tb  deliver  the  hops.  On  that  day,  not 
only  were  two  loads  hauled  and  put  into  the  warehouse,  but 
Lowry  was  told  by  Johnson  how  many  bales  he  had  alto- 
gether to  deliver.  On  the  17th  the  balance  were  delivered 
and  Lowry  notified  of  the  fact.  Besides,  appellants  were 
to  pay  on  delivery  and  acceptance,  and  it  can  hardly  be 
contended  that  they  had  no  notice  of  their  own  acceptance 
of  the  hops.  Indeed,  under  this  contract,  Johnson  was  not 
bound  to  give  notice  of  performance  on  his  part,  for  it  is  a 
general  rule  that  one  who  binds  himself  to  do  anything  on 
the  happening  of  a  particular  event  is  bound  to  take  notice, 
at  his  own  peril,  and  to  comply  with  his  promise  when  the 
event  happens.  Benjamin  on  Sales  (Bennett's  Notes), 
§577;  2  Schouler  on  Personal  Property,  §291;  5  Law- 
son's  Rights,  Remedies  and  Practice,  p.  4151. 

In  Keys  v.  Powell^  2  A.  K.  Marsh.  254,  it  was  held  that 
the  defendant,  who  had  lost  a  trunk  belonging  to  the  plaint- 
iffs, and  who  agreed  to  pay  plaintiffs  the  value  of  its  con- 
tents, when  ascertained  by  a  certain  designated  pei*son,  was 
not  entitled  to  notice  before  suit  that  the  value  had  been 
ascertained  by  said  person,  for  the  reason  that  the  defend- 
ant's contract  showed  that  he  had  the  means  of  informing 
himself  of  the  fact.  And  the  same  principle  would  apply 
in  this  case.  In  any  event,  therefore,  appellants  are  en- 
titled to  no  immunity  on  the  ground  of  want  of  notice. 

Nor  do  we  think  that  the  claim  that  they  were  entitled 
to  reasonable  time,  in  the  sense  contended  for,  is  sustained 
by  the  authorities  cited,  when  applied  to  the  facts  of  this 
case.  The  case  cited  in  §  708,  Benjamin  on  Sales  (1888), 
is  not  in  point.  There  was  there  no  rescission  of  the  con- 
tract, but  the  vendor  was  about  to  commence  an  action 
against  the  vendee,  who  made  a  tender  before  the  writ  was 
issued,  and  the  court  held  that  it  was  not  too  late.  But 
the  same  author,  in  §  709  of  his  work,  states  the  role  as 
to  reasonable  time  as  follows :  When  the  contract  provides 
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that  the  payment  is  only  to  be  made  on  demand  or  notice, 
a  reasonable  time  must  be  allowed  to  fetch  the  money. 
See  also  2  Schouler  on  Pers.  Prop.,  §  291. 

In  Blackwell  v.  Fosters^  1  Mete.  (Ky.)  88,  the  parties  had 
bound  themselves  to  give  security  for  their  respective  per- 
formance of  the  contract,  if  at  any  time  required,  and  the 
court  held,  in  accordance  with  the  rule  just  stated,  that  the 
party  had  a  reasonable  time  to  get  security  after  demand. 

In  the  Rhode  Islaad  case.  Furlong  v.  Barnes^  8  R.  I. 
226,  the  plaintiff  was  ready  with  the  money,  on  the  even- 
ing appointed,  to  pay  for  the  rags  he  had  purchased,  and 
the  question  in  dispute  was  whether  he  was  required  to  be 

m 

at  the  place  designated  at  a  few  minutes  before  nine  o'clock 
or  between  nine  and  ten  o'clock  on  that  evening,  and  the 
court  held  that  the  contract  must  be  reasonably  construed, 
and  that  it  was  not  necessary  to  show  the  time  to  a  second 
or  minute;  but  that  '^all  that  the  plaintiff  could  be  required 
to  show  was,  that  he  was  in  the  appointed  place  at  the  ap- 
pointed time,  in  readiness  to  perform  his  part  of  the  con- 
tract, and  that  the  defendant  made  default. ' ' 

And  in  Toms  v.  Wilson^  4  Best.  &  S.  442,  it  was  held 
that  a  promise  to  pay  ''immediately  on  demand"  could 
not  be  construed  to  deprive  the  debtor  of  an  opportunity 
to  get  the  money  which  he  may  have  in  bank  or  near  at 
hand,  and  "if  a  condition  is  to  be  performed  immediately, 
or  on  demand,  that  means  that  a  reasonable  time  must  be 
given,  according  to  the  nature  of  the  thing  to  be  done." 
And  CocKBURN,  C.  J.,  said: 

''By  the  terms  of  the  bill  of  sale,  the  plaintiff  was  under 
obligation  to  pay  this  money  immediately  upon  demand  in 
writing,  and  if  he  did  not  then  the  defendants  were  entitled 
to  take  possession  of  and  sell  the  goods.  Here  such  a  de- 
mand was  made.  The  deed  must  receive  a  reasonable  con- 
struction, and  it  could  not  have  meant  that  the  plaintiff 
wais  bound  to  pay  the  money  in  the  very  next  instant  of 
time  after  the  demand,  but  he  must  have  a  reasonable  time 
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to  get  it  from  some  convenient  place.  For  instance,  he 
might  require  time  to  get  it  from  his  desk,  or  to  go  acrofis 
the  street,  or  to  his  banker's  for  it." 

In  Martindale  v.  Smith,  1  Ad.  &  E.  (N.  S.)  389,  the  de- 
fendant, on  the  23d  of  April,  sold  plaintiff  six  stacks  of 
oats,  then  on  defendant's  ground,  under  an  agreement  by 
^hich  the  plaintiff  was  to  have  liberty  to  leave  the  stacks 
on  the  ground  for  four  months  if  he  saw  fit,  and  was  to 
pay  for  them  in  twelve  weeks  from  the  date  of  the  agree- 
ment. In  the  beginning  of  tluly  the  defendant  told  the 
plaintiff  that  if  he,  plaintiff,  did  not  pay  on  the  16th  of  that 
month,  defendant  would  consider  the  contract  at  an  end. 
The  plaintiff  did  not  pay  on  that  day,  but  two  or  three  days 
afterwards  tendered  the  money,  which  the  defendant  re- 
fused to  accept.  Afterwards  the  defendant  sold  the  stacks 
which  had  remained  on  his  ground.  In  an  action  of  trover 
it  was  held  that  the  plaintiff  could  recover.  The  question 
before  the  court  was  whether  the  vendor  had  a  right  to 
treat  the  sale  as  at  an  end,  and  reinvest  the  property  in 
himself,  by  reason  of  the  vendee's  failure  to  pay  the  price 
at  the  appointed  time,  and  the  court  said: 

''We  are  clearly  of  opinion  that  he  had  no  such  right, 
and  that  the  action  is  well  brought  iigainst  him.  For  the 
sale  of  a  specific  chattel  on  credit,  though  that  credit  may 
be  limited  to  a  definite  period,  transfers  the  property  in 
the  goods  to  the  vendee,  giving  the  vendor  a  right  of  action 
for  the  price,  and  a  lien  upon  the  goods,  if  they  remain  in 
his  possession,  till  that  price  be  paid.  But  the  default  of 
payment  does  not  rescind  the  contract.  .  .  .  The  ven- 
dor's right,  therefore,  to  detain  the  thing  sold  against  the 
purchaser,  must  be  considered  as  a  right  of  lien  till  the 
price  is  paid,  not  a  right  to  rescind  the  bargain.  And  here 
the  lien  was  gone  by  tender  of  the  price.'' 

In  the  case  at  bar  the  vendor  had  more  than  a  lien  for 
the  price  of  the  goods.  He  had  the  property  in  the  goods, 
and  did  not,  at  any  time,  agree  to  relinquish  it  until  the 
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price  was  paid,  and,  therefore,  the  question  of  lien  is  not 
here  applicable. 

And  in  Boss  v.  White^  65  N.  Y.  566,  the  plaintiff  was 
prepai*ed  to  pay  for  the  coal,  as  agreed,  upon  receipt  of 
the  bill  of  lading,  and  expected  to  do  so  by  check,  as  that 
was  the  custom  among  merchants  in  New  York.  In  fact, 
the  defendants  themselves  first  demanded  a  check  in  pay- 
ment, but  afterwards  refused  to  take  it  as  the  bank  had 
closed  for  the  day,  which  was  Saturday.  Plaintiff  then 
brought  a  responsible  friend  who  offered  to  indorse  the 
check;  this  was  refused.  And  on  Monday  morning  the 
plaintiff  tendered  to  defendants  the  money  for  the  amount 
of  the  bill,  which  was  also  refused.  Upon  that  state  of 
facts,  the  court  very  properly  held  that  the  plaintiff  was 
entitled  to  a  reasonable  time,  after  refusal  of  the  check,  to 
procure  the  money,  and  that  until  the  morning  of  the  next 
banking  day  was  not  unreasonable,  "particularly  as  de- 
fendants did  not  inform  him  that  he  must  procure  the 
money  at  once  or  forfeit  his  conti-act." 

We  have  but  little  doubt  that  if  the  plaintiffs  in  that 
case,  insteail  of  tendering  their  check  at  the  time  agreed 
on,  had  simply  said  that  they  had  no  money  in  New  York, 
but  would  send  elsewhere  and  have  it  forwarded  at  some 
other  time,  and  the  defendant  had  told  them  to  procure  the 
money  at  once  or  forfeit  their  contract,  the  decision  of  the 
court  would  have  been  in  accordance  with  the  principle 
laid  down  in  Gard/ner  v.  Glark^  21  N.  Y.  399,  where  it  was 
held  that  a  party  under  contract  to  deliver  articles  by  the 
wagon  load,  and  entitled  to  pay  for  each  load  as  delivered, 
does  not  waive  that  right,  but  may  treat  the  contract  as 
broken  by  a  single  failure  to  make  payment  upon  tender 
of  delivery,  although  he  has  repeatedly  delivered  loads  with- 
out payment  and  has  given  the  other  party  no  notice  of  his 
intention  to  insist  upon  immediate  payment. 

We  think  that  it  was  the  duty  of  appellants  to  be  pre- 
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pared  to  pay  the  purchase  price  of  the  hops  at  the  time 
they  proposed  to  accept  them,  aod  having  failed  to  do  so, 
the  defendant  was  at  liberty  to  rescind  the  contract,  and 
that  his  right  of  rescission  was  not  defeated  by  the  tender 
made  subsequently  to  their  default.  They  had  all  of  the 
day  on  which  the  goods  were  accepted  to  make  payment, 
and  the  fact  that  they  could  not  then  do  so  because  the 
wires  were  down  or  there  was  no  bank  at  Napavine,  can 
have  no  effect  upon  the  rights  of  the  respondent.  See 
Bemtchump  v.  Archer^  58  Cal.  431. 

Having  thus  disposed  of  the  principal  question  involved 
in  the  case,  it  is  not  necessary  to  discuss  other  objections 
raised  by  appellants. 

The  judgment  of  the  court  below  is  affirmed. 

Dunbar,  C.  J.,  and  Scott,  J.,  concur. 

Stiles,  J.  (^dissenting). — I  cannot  but  think  that  the 
court  in  its  opinion  has  begged  the  whole  question  at  issue. 
It  cites  all  the  cases  which  hold  that  a  contract  to  pay  '*  im- 
mediately upon  demand"  means  reasonable  notice  and  time 
to  procure  money  after  the  notice,  and  then  proceeds  to  bar 
the  appellants  of  their  rights  under  that  rule  upon  two 
grounds — Firsts  They  knew  the  hops  were  coming;  second^ 
they  signified  that  they  accepted  them.  I  said  all  I  care 
to  say  upon  the  first  point  when  this  case  was  here  before. 

As  to  the  second  point:  The  letter  of  the  contract  is,  that 
payment  is  to  be  made  "upon  delivery  and  acceptance  of 
the  same  by  said  parties  of  the  second  part."  Thus  the 
acceptance  by  appellants  was  just  as  important  to  the  com- 
pletion of  the  transaction  as  delivery  by  the  respondent; 
and  there  can  be  no  question,  and  the  majority  do  not  deny, 
that  Meeker  &  Co.  could  have  postponed  their  acceptance 

• 

at  will  until  October  20th.  Under  the  contract  they  con- 
trolled the  situation  that  far,  and  the  owner  of  the  hops 
could  do  nothing  but  wait  if  they  had  chosen  to  say  that 
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they  would  not  accept  until  that  day.  Mow  is  it  not  a  re- 
finement of  technicality  to  hold  that  because  they  did  not 
take  advantage  of  their  full  rights  under  the  express  terms 
of  the  contract,  and  keep  Johnson  dancing  attendance  until 
the  last  day,  they  lost  all  rights  of  every  kind  because  they 
did  not  produce  their  money  '^ immediately  upon  demand?" 
I  cannot  look  upon  business  transactions  between  men  in 
any  such  light,  and  I  do  not  think  the  law  contemplates  the 
bestowment  of  any  such  unfair  advantage  upon  one  party 
to  a  contract  over  another,  and  therefore  I  dissent. 

HoYT,  J. ,  concurs. 
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The  Fairhaven  Land  Companit  et  aZ.^  Respondents^  v.  SJt^ 
R.  C.  Jordan,  Carmi  Dibble  and  James  P.  Demat-  |  »  ^g 
TOS,  Appellants. 

REFERENCE  — ADDITIONAL    TESTIMONY  —  MECHANICS'    LIENS  — SUF- 
FICIENCY   OF    CLAIM  —  ASSIGNMENT  —  VERIFICATION  —  EVIDENCE. 

Where  the  order  of  the  court  setting  aside  the  report  of  a  referee 
and  ordering  the  cause  to  be  retried  before  the  court  is  unobjected 
to,  the  admission  of  testimony,  other  than  that  taken  before  the  ref- 
eree, is  harmless  error,  when  it  adds  nothing  material  to  the  plaint- 
ifTs  case  and  is  without  prejudice  to  the  defendants. 

It  sufficiently  appears  from  a  lien  notice  that  the  materials  were 
furnished  to  be  used  in  a  certain  building  when  the  preamble  alleges 
that  the  sub -con  tractor  furnished  material  actually  used  in  the  con- 
struction of  the  building  and  a  subsequent  portion  of  the  notice 
alleges  that  the  contract  was  for  materials  for  the  building. 

The  contractual  relation  between  owner  and  ageut  is  sufficiently 
alleged  in  a  lien  notice  by  the  recital  that  a  certain  person,  as  agent 
of  the  owner  named,  contracted  for  the  materials  for  which  lien  is 
claimed. 

A  lien  notice  for  lumber  furnished  is  insufficient  which  does  not 
otherwise  indicate  the  character  of  the  material  than  by  reciting : 
"Bought  of  the  Fairhaven  Land  Co.,  manufacturer  and  dealer  in 
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rough  and  dressed  lumber,  sash,  doors,  shingles  and  blinds."     "  1890, 
Aug.  14.    To  mdse.,  $93.90." 

The  fact  that  the  law  implies  an  agreement  to  pay  upon  delivery 
does  not  render  a  statement  of  such  legal  rule  essential  in  a  lien 
notice  as  a  term  or  condition  required  to  be  recited. 

A  claim  of  lien  for  a  balance  of  account  upon  materials  furnished 
is  insutlicient. 

Where  a  party  has  a  contract  to  furnish  all  the  bricks  used  in  a 
building  and  delivers  a  quantity  at  the  ruling  market  price,  the  fact 
that  he  subsequently  throws  off  tifty  cents  a  thousand  when  the  price 
falls  is  a  mere  modification  of  the  original  contract  and  not  a  dif- 
ferent one,  and  delivery  to  the  contractor's  bondsmen  after  he  had 
left  the  country,  to  be  used  by  them  in  the  construction  of  the  build- 
ing, is  a  delivery  under  the  contract. 

The  assignee  of  a  lien,  after  the  commencement  of  a  suit  to  fore- 
close the  same,  may  be  substituted  as  a  party  plaintiff. 

Where  the  body  of  a  lien  notice  shows  that  a  certain  amount  it 
due  after  deducting  all  just  credits  and  offsets,  a  verification  thas 
the  afhant  "has  read  the  foregoing  statement  of  notice  of  lien, 

.  .  and  that  said  statement  is  true,  as  he  verily  believes,"  suffi- 
ciently complies  with  the  statutory  requirement  that  the  verifica- 
tion be  "to  the  effect  that  the  affiant  believes  the  same  to  be  just." 

The  introduction  of  an  original  lien  notice  in  evidence,  with  the 
auditor's  certificate  that  it  was  "as  the  same  appears  of  recoi"d," 
etc.,  is  sufficient  proof  of  the  fact  and  date  of  record. 

The  knowledge  of  the  owner  that  materials  were  furnished  for 
his  building  is  not  ground  for  sustaining  a  defective  lien  thereon. 

Appeal  from  Saperior  Courts   Whatcom  County. 

Brace  cfe  Brown^  for  appellants. 

Cole  <&  Romaine  (^Kerr  <&  McCord^  of  counsel),  for  re- 
spondents. 

The  opinion  of  the  court  was  delivered  by 

Stiles,  J. — This  action  was  brought  to  foreclose  five 
mechanics'  liens  upon  the  property  of  the  defendant  De- 
mattos.  The  lien  claimants  joined  in  their  complaint,  which 
set  out  each  claim  in  a  separate  cause  of  action.  The  cause 
was  referred  by  the  consent  of  the  parties,  under  the  pro- 
visions of  chapter  6,  title  7,  Code  of  Procedure.     The 
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referee  took  the  proofs  and  made  his  report  upon  the  testi- 
mony and  his  findings  of  fact  and  conclusions  of  law.  To 
this  report  the  defendant  excepted,  on  the  ground  that  the 
findings  of  fact  were  contrary  to  the  evidence,  and  the  con- 
clusions of  law  were  not  warranted  by  the  findings  of  fact. 
These  exceptions  the  court  sustained,  and  ordered  that  the 
report  be  in  all  things  set  aside,  and  held  for  nothing.  The 
same  order  set  the  case  for  trial  before  the  court  at  a  future 
day. 

Before  the  trial  the  plaintiffs  were  allowed  to  file  an 
amended  complaint,  and  the  parties  stipulated  that  the 
testimony  taken  before  the  referee  should  stand  as  though 
it  had  been  taken  before  the  coui*t  at  the  hearing  ordered 
by  it.  The  cause  proceeded  to  judgment,  and  errors  are 
assigned  on  the  ground  that  the  court  permitted  other  testi- 
mony than  that  reported  by  the  referee  to  be  introduced, 
and  that  the  court  allowed  the  amended  complaint  to  be 
filed.  The  most  that  can  be  said  on  this  point  is,  that  the 
action  of  the  court  was  apparently  irregular  in  permitting 
additional  evidence  to  be  taken  without  some  showing  of 
its  having  been  inadvertently  omitted.  The  statute  evi- 
dently contemplates  that  the  court,  after  the  reference, 
shall  only  revise  Hhe  findings  of  fact  and  conclusions  of 
law  upon  the  testimony  produced  before  the  referee,  and 
to  bring  about  the  admission  of  further  testimony  there 
ought,  certainly,  in  such  a  case,  to  be  a  showing  made  by 
the  party  desiring  to  produce  such  testimony  to  authorize 
any  such  proceeding.  But  in  this  case  the  order  of  the 
court  setting  aside  the  report  of  the  referee,  and  ordering 
the  same  to  be  retried,  was  unobjected  to,  and  inasmuch  as 
the  subsequent  testimony  produced  nothing  that  was  really 
material  to  plaintiff \s  case  in  addition  to  what  had  been 
testified  to  before  the  referee,  we  think  the  error,  if  any, 
was  without  any  prejudice  to  the  defendants.  Besides 
which,  this  was  an  equity  cause,  and  although  §  389  of  the 
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statute  provides  that  the  conclusions  of  the  referee's  report 
shall  be  deemed  and  considered  as  the  verdict  of  a  jury,  it 
may  well  be  questioned  whether  the  report  of  a  referee  in 
an  equitable  action  is  entitled  to  any  greater  consideration 
than  the  verdict  of  a  jury  in  an  equitable  action,  viz.,  that 
of  an  advisory  finding. 

A  great  number  of  objections  are  made  to  plaintiff's  lien 
notices,  and  it  is  claimed  that  in  many  particulars  the  state- 
ments of  the  liens  do  not  accord  with  the  evidence  pro- 
duced in  their  support. 

First:  It  is  said  that  the  liens  do  not  show  that  the  ma- 
terials were  furnished  to  be  used  in  the  building,  but  only 
that  they  were  so  used.  But  this  point  is  not  well  taken, 
since  upon  reference  to  the  liens  we  find  that  although  in 
the  preamble  it  is  only  alleged  that  the  sub-contractor  fur- 
nished material  actually  used  in  the  construction  of  the 
building,  a  subsequent  portion  of  the  liens  alleges  that  the 
contract  was  for  materials  for  the  building. 

Second:  Each  lien  alleges  that  ^'R,  C  Jordan  is  the  name 
of  the  contractor  who  (on  a  given  date),  as  such  contractor 
and  agent  of  said  owner,  entered  into  an  oral  contract  with 
the  claimant,"  etc.,  and  there  was  no  further  allegation  of 
the  existence  of  such  a  relation  between  defendant  and  Jor- 
dan as  the  statute  miakes  sufficient  to  charge  a  building  with 
a  lien.  The  lien  accrues  for  materials  furnished,  whether 
furnished  at  the  instance  of  the  owner  of  the  building  *'or 
his  agent. ' '  We  have  held  that  the  naming  of  one  pei-son 
as  the  owner  of  the  land,  and  the  statement  that  another 
person  was  the  contractor,  without  any  allegation  of  con- 
tractual relation  between  the  two,  did  not  satisfy  the  stat-" 
ute;  Warren  v.  {hiad^,  3  Wash.  750  (29  Pac.  Eep.  827); 
but  where  the  statutory  requirement  is  so  squarely  met  as 
it  is  here,  by  the  recital  that  Jordan,  as  agent  of  the  owner 
named,  contracted  for  the  materials,  we  think  further  par- 
ticularity was  unnecessary.     Upon  the  trial  it  developed 
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that  Jordan's  agency  was  by  reason  of  his  having  a  con- 
tract for  the  erection  of  the  building,  so  that  the  statement 
in  the  lien  notice  was  made  good. 

Third:  Each  lien  notice  contained  the  following  clause: 
'^  And  the  following  is  a  statement  of  the  articles  so  fur- 
nished under  said  contract,  hereto  itemized  and  annexed, 
marked  exhibit  A,  and  made  a  part  of  this  notice. ' '  The 
exhibits  contained  bills  of  items  sufficiently  detinite,  except 
in  the  case  of  the  Fairhaven  Land  Company.  This  com- 
pany filed  two  lien  notices,  in  which  it  was  set  out  that  the 
claimant  was  a  "dealer  in  rough  and  dressed  lumber." 
Its  exhibits  were  the  usual  merchants'  bill  heads,  reciting: 
*' Bought  of  the  Fairhaven  Land  Company,  manufacturer 
and  dealer  in  rough  and  dressed  lumber,  sash,  doors,  shin- 
gles and  blinds."  Then  followed  in  regular  bill  form  a 
number  of  items,  each  in  form  like  the  following:  ''1890, 
Aug.  14.  To  mdse. ,  $93. 90. "  There  was  no  other  indica- 
tion of  the  character  of  the  materials  in  the  notices;  but 
the  proof  showed  that  the  entire  bill,  amounting  to  upward 
of  $1,600,  was  for  lumber,  which  had  been  furnished  at 
the  agreed  price  of  $12  for  rough,  and  $22.60  for  dressed, 
per  thousand  feet.  Counsel  for  respondent  says  this  charge 
for  ''mdse."  shows  a  charge  for  lumber,  but  why  might 
it  not  represent  sash,  dooi*s,  shingles  or  blinds,  in  each  of 
which  the  respondent  dealt  ?  The  knowledge  of  the  owner 
that  lumber  was  furnished  can  make  no  difference;  the  lien 
claimant  is  required  by  the  statute  to  set  out  a  statement 
of  his  demand,  which  it  has  been  frequently  held  in  the 
case  of  material  men  means  a  reasonable  bill  of  items: 
Gates  V.  Broum^  1  Wash.  470  (26  Pac.  Rep.  914);  Warren 
V.  Quade^  supra;  and  there  is  no  reason  under  the  sun  why 
a  claimant  should  not  have  complied  with  so  plain  a  pro- 
vision. 

Fourth:  An  objection  is  made  by  appellants  that  none 
of  the  notices  state  the  terms  of  payment,  while  the  evi- 
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dence  shows  that  there  were  terma.  If  there  were  terms 
it  was  incumbent  for  the  lien  claimant  to  set  them  forth, 
for  the  statute  (Gen.  Stat.,  §  1667)  says  that  the  ^^terms 
if  any  "  are  to  be  contained  in  the  notice.  But 
the  evidence  here  shows  no  agreement  whatever  as  to  the 
time  or  method  of  payment.  It  is  true  that  several  of  the 
witnesses  said  they  "understood,"  or  *' expected,"  that 
cash  would  be  paid  at  the  end  of  each  month  for  what  had 
been  furnished  during  that  month,  or  at  least  upon  the 
architect's  making  the  usual  certificate  to  the  owner,  and 
payment  by  the  latter  to  the  contractor ;  but  when  pursued 
it  appeared  that  in  each  case  the  expectation  was  based 
upon  the  usual  course  of  business  pursued  by  the  party  tes- 
tifying, and  not  upon  any  agreement  made  with  the  con- 
tractor. It  is  urged,  however,  that  if  there  was  not  an 
express  agreement  the  law  implied  payment  on  delivery, 
and  that  was  a  term  or  condition  which  ought  to  have  been 
stated ;  but  we  do  not  think  the  statute  was  intended  to 
provide  for  notice  to  the  owner  of  a  universal  rule  of  law 
which  he  ought  to  infer  if  no  exceptional  terms  were  stated. 

Fifth:  Frizell  filed  his  claim  for  $302.60,  and  the  proof 
shows  that  this  was  only  a  balance  of  account.  He  had 
furnished  more  than  twice  the  amount  of  materials  he 
claimed  for,  and  must  fail  for  that  reason.  Gates  v. 
Brovm^  supra. 

Sixth:  Austin's  claim  is  bad  for  the  same  reason  as 
Frizell's. 

Seventh:  Estabrook's  contract  was  to  furnish  all  the 
brick  wanted  for  the  building.  He  delivered  a  quantity 
at  the  ruling  price  in  the  market,  and  when  the  price  fell 
he  threw  off  fifty  cents  a  thousand.  This  was  a  mere  mod- 
ification of  the  original  contract,  and  not  a  different  one. 
The  facts  sufiiciently  appeared  in  the  notice.  The  brick 
delivered  at  the  building  while  the  contractor's  bondsmen 
were  undertaking  to  proceed  with  the  work,  after  their 
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principal  had  left  the  country,  were  delivered  under  the 
contract  with  Jordan  as  much  as  though  he  had  been  there 
still. 

The  original  lien  notice  which  is  in  evidence  has  written 
along  the  margin  what  appears  to  be  an  assignment  of  the 
lien  to  A.  E.  Estabrook,  who  was  the  claimant's  mother* 
The  evidence  showed  that  this  assignment  was  made  to  se- 
cure a  loan,  and  was  made  after  the  suit  to  foreclose  was 
commenced.  Therefore,  if  the  rule  laid  down  in  Davis  v. 
Erickaon^  3  Wash.  654  (29  Pac.  Rep.  86),  that  the  payee 
of  a  promissory  note  could  not  sue  upon  the  note  while  it 
was  held  by  a  third  person  as  collateral,  be  applicable  to  a 
case  like  this,  the  facts  here  avoid  it.  The  court  permitted 
the  assignee  to  be  made  a  party,  though  she  was  not  fully 
substituted,  as  we  think  she  should  have  been,  inasmuch  as 
the  whole  lien  was  assigned  to  her. 

\  Eighth:  It  is  objected  that  the  Mechanics  Mill  and 
Lumber  Company's  lien  notice  was  not  properly  verified. 
The  verification  is,  that  the  afiiant,  who  was  president  of 
the  claimant  company,  '^has  read  the  foregoing  statement 
of  notice  of  lien,  and  knows  the  contents  thereof,  and  that 

I 

said  statement  is  true  as  he  verily  believes."  The  statute 
requires  that  the  verification  be  "to  the  effect  that  the  af- 
fiant believes  the  same  to  be  jicst, ' '  The  body  of  the  notice 
contains  a  statement  of  the  necessary  facts,  and  shows  a 
certain  amount  due  after  deducting  all  just  credits  and  off- 
sets. If  this  be  true,  then  the  effect  of  the  verification  is 
that  the  claim  is  just. 

Other  ^natters  urged  against  this  lien  are  not  made  clear 
enough  in  the  record  to  justify  notice  here. 

Ninth:  The  original  lien  notices  were  put  in  evidence, 
with  the  auditor's  certificate  of  recording  and  an  additional 
certificate  that  they  were  "as  the  same  appears  of  record," 
etc.     We  think  this  proved  the  fact  and  date  of  record, 
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notwithstanding  Jewett  v.  Dm*lvngton^  1  Wash.  T.  601,  and 
Cowie  V.  Ahrenstedt,  1  Wash.  416  (25  Pac.  Rep.  458). 

Much  of  the  respondent's  evidence  and  of  the  argument 
here  was  devoted  to  showing  that  the  appellant  had  knowl- 
edge of  the  fact  that  materials  were  furnished  for  his  build- 
ing, and  that  he  in  some  instances,  perhaps,  promised  to 
pay  the  bills,  wherefore  the  liens  ought  to  be  sustained. 
But  under  the  law  there  is  no  greater  reason  for  sustaining 
a  bad  lien  because  the  owner  has  himself  bought  the  ma- 
terials and  promised  to  pay  for  them,  than  there  is  under 
any  other  state  of  circumstances.  If  he  binds  himself  per- 
sonally a  case  may  be  made  against  him,  but  it  is  not  the 
case  presented  here.  The  decree  will  be  set  aside  and  the 
cause  i*emanded,  with  directions  to  the  superior  court  to 
enter  a  new  decree  in  favor  of  A.  E.  Estabrook  and  the 
Mechanics'  Mill  and  Lumber  Company  for  the  amounts 
claimed,  with  $1.50  and  $3.25,  respectively,  paid  out  for 
filing  liens.  Seventy-five  dollars  to  each  as  an  attorney's 
fee,  and  the  costs  of  both  courts.  As  against  the  other 
plaintiffs  the  complaint  will  be  dismissed  with  costs  in  both 
courts  to  appellant. 

Dunbar,  C.  J.,  and  Hoyt,  Scott  and  Anders,  JJ., 
concur. 


[No.  779.    Decided  February  14, 1893.] 

!a22  Iiri         John  Elwood,  Respondent^  v.  Abraham  Stewart,  Jeec- 
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Spinning,  Appellants, 

conveyance — MISDESCRIPTION  —  REFORMATION  OF  DEED  —  SUBSE- 
QUENT GRANTEE  —  TITLE  ACQUIRED  AT  EXECUTION  SALE. 

A  grantee  is  entitled  to  a  reformation  of  the  description  of  the 
land  contained  in  a  deed,  although  there  were  no  contract  relations 
between  him  and  his  grantors,  and  they  in  fact  thought  they  were 
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conveying  to  another,  when  it  appears  that  the  same  land,  misde- 
scribed  as  in  the  deed,  had  been  mortj^aged  to  a  third  party  by  the 
grantors,  and  that  such  third  party  had  contracted  to  take  the  land 
in  satisfaction  of  his  mortgage,  and  that  at  his  instance  the  deed 
was  made  to  the  grantee. 

A  subsequent  grantee  who  obtains  a  deed  to  land  that  has  been 
theretofore  conveyed  to  another,  although  under  a  wrong  descrip- 
tion, does  not  stand  in  the  position  of  an  innocent  purchaser,  when 
he  has  sufficient  knowledge  of  the  fact  to  put  him  upon  inquiry. 

Where  a  grantor  has  intended  and  attempted  to  convey  a  certain 
tract,  but  misdescribes  the  same  in  the  deed  therefor,  its  subsequent 
sale  by  the  sheriff  upon  execution  against  the  grantor  will  confer 
upon  the  purchaser  no  greater  rights  therein  than  the  grantor  act- 
ually had. 

Appeal  from  Superior  Courts  Pierce  County. 

Jvdson  de  Sharpstein^  for  appellants. 

EVwood  Evans^  and  H.  A.  Fairchild^  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

Hoyt,  J. — ^This  action  was  brought  to  reform  the  de^ 
scription  in  a  deed  made  by  two  of  the  appellants  to  the 
respondent.  Two  principal  questions  are  presented:  Firsts 
Has  the  plaintiff  shown  that  there  was  a  mistake  in  the  de- 
scription such  as  would  authorize  a  court  of  equity  to 
amend  the  same  as  between  the  parties  thereto;  and,  sec- 
ondly^ does  the  proof  show  that  the  appellants  Spinning 
occupied  such  a  relation  to  the  land  in  question  that  they 
will  be  protected  as  innocent  purchasers? 

The  pleadings  and  proofs  show  that  the  mistake  in  the 
description  originally  occurred  in  a  certain  mortgage  made 
by  the  appellants  Stewart  to  one  James  £.  Mume.  The 
fact  that  there  was  in  said  mortgage  a  mistake  in  the  de- 
scription, as  set  out  in  the  complaint,  is  clear  from  the 
proofs.  Some  time  after  the  making  of  said  mortgage 
such  negotiations  were  had  between  said  appellants  Stewart 
•and  said  Murne  that  he  agreed  to  take  that  part  of  the 
land  cov^i^  by  the  mortgage,  situated  at  Tacoma,  and 
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$500  in  cash,  as  full  payment  and  satisfaction  of  the  mort- 
gage debt.  That  such  was  the  arrangement  is  shown  by 
undisputed  proofs;  but  it  is  contended  on  the  part  of  the 
appellants  that,  at  the  time  the  deed  to  that  portion  of  the 
mortgaged  premises  was  executed,  it  was  understood  by 
the  grantors  therein  that  one  Eisenbeis,  of  Port  Townsend, 
was  to  be  named  as  grantee,  and  that  they  never,  in  pursu- 
ance of  said  arrangement,  understood  that  they  were  to 
execute,  or  did  execute,  a  deed  to  the  respondent  El  wood. 
Assuming  such  to  be  the  fact,  appellants  argue  with  much 
force  that,  since  they  never  had  any  contract  I'elations 
whatever  with  the  respondent  beyond  the  execution  of  said 
deed,  there  could  be  no  mistake  in  the  description  as  be- 
tween them  and  the  said  respondent,  since  the  deed  itself 
constituted  and  evidenced  the  entire  transaction  between 
them.  This  contention  loses  its  force  when  we  consider 
the  relation  of  all  the  parties  to  this  transaction.  At  all 
times  the  entire  negotiations  were  between  appellants  Stew- 
art and  said  Murne,  and  it  could  make  no  difference  what- 
ever to  such  appellants  as  to  who  was  named  as  the  grantee 
in  the  deed  executed  as  a  part  of  such  transaction.  The 
entire  consideration  for  the  land  deeded  was  paid  by  said 
Murne  to  the  grantoi's,  and  it  was  never  intended  that  any 
part  of  such  consideration  should  come  to  said  grantors  from 
any  other  person.  Such  being  the  fact,  the  rights  of  the  par- 
ties must  be  determined  by  the  same  rules  as  though  the 
entire  transaction,  including  the  making  of  the  deed  as  a 
part  of  the  consideration  for  the  satisfaction  of  the  mort- 
gage, had  been  with  said  Murne.  We  are,  therefore,  of  the 
opinion  that  the  contention  that  the  deed  embodied  the  en- 
tire contract,  which  can  be  looked  to  by  the  court  in  the 
determination  of  the  cause,  is  untenable. 

Appellants  make  a  further  contention  that  the  deed  to 
Elwood  was  absolutely  void,  and  therefore  not  subject  to 
reform,  for  the  reason  that,  at  the  time  it  was  executed  and 
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delivered,  there  was  no  grantee  named  in  it.  There  are 
some  parts  of  the  proof  tending  to  establish  this  state  of 
facts,  but,  taking  all  the  testimony  together,  in  connection 
with  the  presumptions  which  prevail  in  favor  of  a  sealed 
instrument,  we  think  it  sufficiently  appears  that  the  deed 
was  fully  filled  out  before  its  execution  and  delivery.  The 
rights  of  the  respondent,  then,  are  the  same  as  would  have 
been  those  of  the  said  Murne  if  the  deed  had  been  made 
directly  to  him,  and  as  the  proofs  clearly  show  that,  as  a 
part  of  the  transaction  for  the  satisfaction  of  the  mortgage, 
the  property  covered  by  the  mortgage  was  to  be  conveyed, 
and  as  at  the  time  such  agreement  was  entered  into  it  was 
supposed  that  the  property  intended  to  be  mortgaged  was 
correctly  described  therein,  it  must  be  held  that  the  prop- 
erty which  was  contracted  to  be  conveyed  was  in  equit}'' 
not  the  property  actually  described  in  the  mortgage,  but 
instead  thereof  the  property  which  should  have  been  so 
described  to  carry  out  the  intention  of  the  parties  at  the 
time  said  mortgage  was  executed. 

As  against  the  appellants  Stewart,  then,  the  respondent 
is  entitled  to  the  relief  prayed  for  in  his  complaint;  and, 
if  the  other  appellants  are  in  no  better  situation  than  they 
would  have  been  if  they  had  not  conveyed,  the  deci-ee  of  the 
lower  court  must  be  affirmed.  Such  appellants  Spinning 
assert  that  for  two  reasons  they  are  entitled  to  be  pro- 
tected as  innocent  purchasers  of  the  land:  Firsts  For  the 
reason  that,  at  the  time  the  land  was  conveyed  to  them  by 
the  other  appellants,  they  had  not  such  full  knowledge  of 
the  mistake  in  the  description  contained  in  the  mortgage 
and  deed  as  charged  them  with  knowledge  of  the  equities 
of  the  grantee  in  said  deed.  We  are  satisfied,  however, 
fi'om  tne  proofs  that  they  had  at  least  sufficient  knowledge 
to  put  them  upon  inquiry,  and,  this  being  so,  they  must  be 
held  to  have  had  such  knowledge  as  would  have  resulted 
from  such  inquiry;  and,  under  all  the  crcumstances  of  the 
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case,  it  is  clear  that,  bad  such  inquiries  been  prosecuted 
with  reasonable  diligence,  full  knowledge  of  all  the  facte 
would  have  been  obtained.  The  fact  of  such  knowledge 
is  shown  by  extrinsic  proofs,  and  is  further  evidenced  by 
the  deed  under  which  said  appellants  hold.  The  consider- 
ation therein  named  is  nominal,  and,  though  there  is  an 
attempt  to  meet  that  fact  by  showing  other  consideration 
than  that  recited  in  the  instrument,  we  are  not  satisfied 
that  such  additional  consideration  was  to  be  paid  except  in 
the  event  that  it  could  be  made  out  of  the  property,  after 
the  rights  of  said  Mume  under  said  mortgage,  or  the 
grantee  in  the  deed  which  had  been  executed  as  a  part  of 
the  consideration  for  the  satisfaction  thereof,  had  been 
fully  protected.  The  other  ground,  upon  which  such  ap- 
pellants claim  that  they  hold  as  purchasers  in  good  faith, 
is,  that  the  property  was  sold  under  execution  against  the 
appellants  Stewart,  and  was  bid  in  by  one  D.  B.  Hannah, 
and  that  they  now  hold  the  title  as  acquired  by  him  at  such 
sale;  but  they  cannot  assert  any  right  thus  derived  against 
the  respondent,  for  the  reason  that,  at  the  time  the  land 
was  so  bid  off  by  said  Hannah,  both  he  and  said  appellants 
had  full  knowledge  of  the  mistake  in  the  mortgage  and 
deed. 

The  judgment  of  the  lower  court  must  be  aflSmied. 

Stiles,  Scott  and  Anders,  JJ.  ,  concur. 

Dunbar,  C.  J. ,  not  sitting. 

ON   PETITION   FOR   RE-HEARING. 

HoYT,  J. — The  petition  for  re-hearing  in  this  case  satis- 
fies us  that  we  did  not  make  ourselves  fully  understood  in 
the  opinion  rendered  herein.  We  said  something  in  refer- 
ence to  the  title  derived  by  the  appellants  under  the  execu- 
tion sale  which  was  entirely  unnecessary  to  the  decision  of 
the  case.  The  principal  thought  which  we  had  in  mind  at 
the  time  was  that  under  the  well  settled  rule  applicable  to 
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such  sales  the  title  derived  by  the  purchaser  is  measured 
by  the  real,  and  not  the  apparent,  title  of  the  judgment 
debtor,  and  that,  as  under  the  facts  disclosed  by  the  record 
the  judgment  debtor  was  not  in  a  condition  to  assert  any 
rights  as  against  the  mortgage  in  question,  or  the  deed 
made  in  satisfaction  thereof,  the  purchaser  at  such  sale  took 
subject  thereto. 

We  see  no  reason  to  change  the  opinion  that  we  then  had 
in  regard  to  that  matter,  and  the  petition  for  re-hearing 
most  be  denied. 

Stiles,  Anders  and  Scott,  JJ.,  concur. 


[No.  672.    I>ecided  February  17, 1898.] 

Bessie  J.  Lewis,  Respondent^  v.  The  City  of  Seattle, 

Appellant. 

SMINENT    DOMAIN  —  DAMAGES  — PAYMENT    IN    ADVANCE  —  OFFSET- 
TING BENEFITS  — PROCEDURE— CONSTITUTIONAL   LAW. 

The  right  to  prepayment,  guaranteed  by  the  constitution,  for  land 
appropriated  to  public  use,  is  a  personal  privilege  which  the  owner 
may  waive ;  and  where  a  municipal  corporation  is  permitted  to 
proceed  in  condemnation  proceedings  without  tirst  requiring  pay- 
ment, the  proceedings  upon  the  part  of  the  city  are  not  thereby  in- 
validated, but  the  city's  right  to  the  land  will  become  a  vested  one 
upon  the  owner's  securing  compensation  by  suit  or  otherwise. 

Where  a  proceeding  for  the  appropriation  of  land  for  street  pur- 
poses can  be  instituted  only  by  the  city's  seeking  to  condemn  the 
land,  the  failure  to  act  of  appraisers  selected  to  assess  benefits  and 
damages  will  give  the  owner  a  common  law  right  of  action  for  dam- 
ages for  the  land  appropriated,  and  does  not  necessitate  his  pro- 
ceeding by  mandamus  to  enforce  the  prosecution  of  the  special 
proceeding. 

The  constitutional  provision  relating  to  full  compensation  for 
land  appropriated  for  right-of-way,  "irrespective  of  any  benefit 
from  any  improvement  proposed,"  has  no  application  lo  the  appro- 
priation of  land  by  municipal  corporations  for  streets. 
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The  provisions  of  the  Seattle  city  charter  of  1886,  allowing  bene- 
fits to  be  offset  against  the  value  of  land  taken  for  municipal  par- 
poses,  are  not  repugnant  to  the  state  constitution,  and  such  benetits 
as  are  special  and  peculiar  to  the  tract  from  which  the  land  appro- 
priated was  severed  may  be  deducted. 

Appeal  from  Superior  Courts  King  County. 

George  Doriworth^  and  James  B.  Howe^  for  appellant. 
Tustin^  Gearin  c&  Orews^  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

Scott,  J. — This  is  an  appeal  from  a  judgment  recovered 
by  the  respondent  for  the  value  of  certain  real  estate  ap- 
propriated by  the  city  of  Seattle  for  a  street.  The  action 
was  commenced  in  January,  1892,  by  the  filing  of  a  com- 
plaint wherein  the  plaintiff  alleged  her  ownership  of  such 
real  estate  on  the  22d  day  of  March,  1890.  That  the  city 
had  a  charter  from  the  Territory  of  Washington  (granted 
in  1880)  up  to  October  10,  1890,  at  which  time  it  adopted 
a  "freeholders'  charter,"  under  the  act  of  the  legislative 
assembly  of  the  state,  approved  February  26,  1890.  That 
on  said  22d  day  of  March,  1890,  said  city,  by  its  common 
council,  passed  ordinance  No.  1313,  for  the  condemmition 
of  such  real  estate  as  a  street,  in  and  by  which  ordinance 
all  of  said  property  was  condemned  and  appropriated  as  a 
portion  of  Weller  street.  That  thereafter,  and  pretending 
to  act  by  virtue  of  said  ordinance,  and  without  paying  or 
tendering  plaintiff  anything  therefor,  and  without  causing 
an  assessment  of  plaintiff's  damages  caused  thereby  to  be 
made,  said  city  unlawfully  and  forcibly  ousted  plaintiff  of 
her  possession  of  said  property  and  entered  into  the  posses- 
sion of  the  same,  and  proceeded  to  and  did  grade  the  same 
as  a  street,  and  has  thrown  said  property  and  the  whole 
thereof  open  for  the  use  of  the  public  as  a  street  and  com- 
pletely deprived  plaintiff  of  the  use  and  enjoyment  thereof, 
to  her  damage  in  the  sum  of  $2,500. 
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The  city  admitted  the  plaintiff^s  ownership  of  the  prop- 
erty, except  an  alley  running  across  the  same,  and  admitted 
that  in  pursuance  of  said  ordinance  No.  1313  it  had  appro- 
priated and  taken  possession  thereof  as  a  street;  but  denied 
that  the  value  of  such  real  estate  exceeded  the  sum  of  $500, 
and  denied  that  the  plaintiCF  had  been  damaged  in  any  sura 
whatever. 

It  further  set  up  two  affirmative  defenses,  in  the  first  of 
which  it  pleadeii  said  ordinance  No.  1313,  which  provided 
that  due  compensation  should  be  made  for  said  real  estate 
in  accordance  with  ^<^  11  and  101  of  the  charter  of  1886, 
and  that  the  amount  of  said  compensation  should  be  made 
a  charge  upon  the  lots  and  parcels  of  land  embraced  within 
an  assessment  district  created  under  the  authority  of  said 
charter,  which  provided  for  the  appointment  of  three  ap- 
praisers, one  of  them  to  be  appointed  by  the  mayor,  one 
by  the  owner  or  owners  of  the  property  subject  to  assess- 
ment, and  one  by  the  owner  or  owners  of  the  property  con- 
demned, whose  duties  were  to  find  and  report  the  value  of 
the  land  taken  and  the  value  of  the  land  in  such  district 
benefited,  so  that  the  cost  of  such  improvements  might  be 
assessed  thereon.  It  further  alleged  in  said  defense  that 
proceedings  were  duly  had  accordingly  under  said  charter 
and  ordinance,  up  to  and  including  the  appointment  of  such 
appraisers,  one  of  whom  was  appointed  by  the  plaintiff, 
but  that  no  meeting  of  said  appraisei*s  was  ever  held  and 
that  they  never  made  any  assessment,  report  or  award; 
that  the  defendant  stood  ready  to  pay  to  the  plaintiff  such 
sum  as  should  be  ascertained  by  the  appraisers  when  they 
should  make  an  award. 

In  the  second  defense  it  is  alleged  that  the  land  con- 
demned was  a  part  of  block  one  in  Terry's  Fifth  Addition 
to  the  city  of  Seattle;  that  prior  to  said  widening  of  Weller 
street  at  said  point,  block  one  of  said  addition  projected 
into  Weller  street  a  distance  of  twenty-three  feet;  that  both  to 
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the  east  and  west  of  said  block  said  Weller  street  was  sixty- 
six  feet  wide,  and  that  by  reason  of  the  projection  of  said 
block  into  the  street  there  was  a  width  of  only  forty-three 
feet  of  street  abutting  upon  said  block,  thei'eby  making  a 
jog  in  said  Weller  street  by  reason  of  the  irregular  and  de- 
fective platting  of  said  land  in  the  original  plat  of  said 
addition.  It  is  further  alleged  that  at  the  time  of  the  pas- 
sage of  the  ordinance,  and  ever  since,  the  plaintiff  has  been 
the  owner  in  fee  simple  of  the  whole  of  said  block  one,  ex- 
cept lot  six,  and  also  of  six  other  lots  in  the  immediate 
vicinity  described  in  the  answer;  that  each  and  every  of 
said  lots  of  land  is  situated  in  blocks  bordering  on  said 
Weller  street  in  the  immediate  vicinity  of  said  widening 
and  improvement,  and  that  the  plaintiff  derived  special, 
direct,  immediate  and  gi*eat  benefit  through  the  condemna- 
tion of  the  land  so  taken  by  reason  of  the  increased  value 
of  each  and  every  of  the  lots  mentioned  consequent  upon 
the  said  widening  of  the  street,  and  that  the  special  and 
peculiar  benefit  so  derived  from  the  widening  of  said  street 
not  in  common  with  the  public  generally  exceeded  the 
value  of  said  real  estate  so  condemned. 

This  condemnation  took  place  after  the  adoption  of  the 
state  constitution,  but  before  the  city  organized  under  a 
'* freeholders' ''  charter.  Its  charter  of  1886  was  in  force 
except  as  modified  by  the  state  constitution.  Section  16 
of  article  1  of  the  constitution  provides  that: 

'^No  private  property  shall  be  taken  or  damaged  for 
public  or  private  use  without  just  compensation  having 
been  first  made,  or  paid  into  court  for  the  owner,  and  no 
right-of-way  shall  be  appropriated  to  the  use  of  any  corpo- 
ration other  than  municipal  until  full  compensation  there- 
for be  first  made  in  money,  or  ascertained  and  paid  into 
court  for  the  owner,  irrespective  of  any  benefit  from  any 
improvement  proposed  by  such  corporation." 

Appellant  contends  that  the  plaintiff  cannot  maintain  a 
common  law  action  to  recover  the  value  of  the  property 
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taken,  as  the  proceedings  were  instituted  and  conducted 
under  the  charter  of  1886,  although  the  appraisers  failed 
to  act;  and  that  she  can  only  proceed  by  trvandamim  against 
the  appraisers  to  compel  thein  to  proceed.  That  this  is 
especially  the  case  where,  as  in  this  instance,  such  payment 
is  to  be  made  out  of  a  particular  fund,  as  a  recovery  in  this 
action  would  be  a  charge  upon  the  whole  city.  Appellant 
further  contends  that,  conceding  this  action  can  be  main- 
tained, the  special  and  peculiar  benefits  derived  by  the 
plaintiff  in  consequence  of  the  improvements  can  be  offset 
against  the  value  of  the  property  taken  for  which  the 
plaintiff  seeks  to  i-ecover  (she  makes  no  claim  for  any  dam- 
ages to  the  remainder  of  the  property  and  her  proofs  were 
limited  to  the  value  of  the  land  taken). 

In  Brmon  v.  SeattU^  ante^  p.  35,  this  court  virtually  held 
that  under  our  constitutional  provision,  in  exercising  the 
right  of  eminent  domain,  payment  must  be  made  in  advance 
in  all  cases.  If  this  construction  is  to  be  adhered  to,  it  fol- 
lows that  the  provisions  of  the  city  charter  relating  to  a  post- 
ponement thereof  were  inoperative,  for  the  constitution  was 
in  force  when  the  plaintiff's  land  was  appropriated.  How- 
ever, the  city  might  have  pursued  the  assessment  scheme 
for  the  purpose  of  reimbursing  itself.  But  this  right  to 
prepayment,  if  it  existed,  was  a  privilege  which  the  plaintiff 
could  and  did  waive.  As  to  how  far  this  waiver  went  there 
may  be  some  question.  But  the  most  favorable  claim  upon 
the  part  of  the  appellant  could  only  be  that  it  had  the  effect 
of  postponing  the  right  of  payment  for  such  reasonable 
time  as  would  allow  the  city  to  provide  a  fund  therefor  by 
the  assessment  plan  which  it  had  adopted.  The  right  to 
prepayment  is  personal  to  the  owner,  and  a  failure  to  insist 
upon  it  would  not  necessarily  invalidate  the  proceedings 
upon  the  part  of  the  city.  The  plaintiff  acquiesced  in  the 
appropriation  and  permitted  the  city  to  proceed  without 
first  requiring  payment.     She  affirmed  the  city's  right  to 
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the  land  by  bringing  her  action  to  recover  compensation, 
and  at  least,  upon  securing  compensation,  the  city^s  right 
to  the  land  would  become  a  vested  one.  Embury  v,  Conner^ 
3  N.  Y.  611;  Sovlard  v.  City  of  St.  Louis,  36  Mo.  646; 
Wichita,  etc.,  Rd.  Go.  v.  Fechheimer,  36  Kan.  45  (12  Pac. 
Rep.  362);  Lawrence  v.  New  Orleans,  12  Rob.  (La.)  453; 
G.  C.  <&  S.  T.  Ry.  Co.  v.  DonaJwe,  69  Tex.  128;  Mayor,  etc.^ 
of  Rome  v.  Perkins,  30  Ga.  154. 

But  treating  the  acquiescence  of  the  plaintiff  in  this 
matter  as  a  consent  upon  her  part  that  the  city  might  ap- 
propriate the  land  and  provide  a  fund  for  her  compensation 
in  the  way  it  was  attempting  to  do,  could  she  thereafter, 
under  the  circumstances  of  this  case,  maintain  such  an  ac- 
tion as  she  instituted,  or  must  she  have  proceeded  by  rmmr 
dainns  to  enforce  the  prosecution  of  the  special  proceeding? 
In  support  of  its  contention  appellant  cites  Paret  v.  Bar 
yonne,  40  N.  J.  Law,  333.  In  that  case,  however,  under 
the  langnage  of  the  decision,  it  seems  that  the  city  had  no 
power  to  appropriate  lands  for  streets  except  by  making 
the  damages  a  charge  upon  the  lands  specially  benefited. 
It  would  not  apply  here  in  the  absence  even  of  the  consti- 
tutional provision,  as  §  5  of  the  charter  of  1886,  empowered 
the  city  of  Seattle  to  condemn  lands  for  streets  and  to  col- 
lect the  necessary  amount  to  pay  therefor  by  a  general  tax. 
It  could  proceed  in  this  way  or  could  collect  the  same  by 
an  assessment  upon  the  lands  benefited,  under  §§11  and 
101  of  said  charter,  which  it  did  imdertake  to  do. 

Appellant  argues  that  it  had  performed  its  duties  in  the 
premises  and  was  no  more  in  default  than  was  the  I'espond- 
ent ;  that  the  default  was  upon  the  part  of  the  appraisers, 
and  that  an  action  against  the  city  could  not  be  founded 
upon  the  failure  of  the  appraisers  to  act.  To  show  that  the 
plaintiff  could  have  proceeded  by  ntandainus,  appellant 
quotes  a  clause  contained  in  the  freeholders'  charter,  which 
is  as  follows : 


LEWIS  V.  SEATTLE.  747 

Feb.  1898.]  Opinion  of  the  Court— Scott.  J. 

^'The  adoption  of  this  charter  shall  not  operate  to  abate 
or  discontinue  any  existing  suit,  action  or  proceeding  in 
court  or  elsewhere  to  which  said  city  is  a  party. ' ' 

It  is  questionable  whether  this  clause  could  be  held  to 
apply  to  this  particular  matter.  Appellant  did  not  allege 
that  the  proceedings  instituted  by  the  city  under  said  charter 
and  ordinance  were  being  prosecuted  or  were  pending.  It 
set  up  the  proceedings  down  to  and  including  the  appoint- 
ment of  the  appraisers  and  here  the  proceedings  stopped. 
It  alleged  a  total  failure  of  the  appraisers  to  act.  They 
were  entitled  to  thirty  days  within  which  to  make  a  report, 
and  this  time  had  long  expired.  It  can,  scarcely  be  main- 
tained upon  this  state  of  facts  that  the  proceedings  were  ex- 
isting. It  rather  showed  an  abandonment  thereof  previous 
to  the  adoption  of  the  freeholders'  charter.  And  for  this 
the  city  was  responsible.  It  was  incumbent  on  it  to  show 
that  this  procedure  which  it  had  set  on  foot  was  carried  to 
an  effectual  termination.  The  phiintiff  is  not  chargeable 
with  any  negligence  or  laches  in  the  premises.  She  had  no 
action  to  take  therein  beyond  the  right  to  name  one  of  the 
appraisers,  and  this  right  she  exercised.  She  had  no  control 
over  them,  but  the  city  did  have,  and  could  have  suspended 
the  proceedings  at  any  time  and  have  resorted  to  a  general 
tax  to  make  payment. 

If  the  proceedings  were  existing  and  were  kept  alive  by 
the  new  charter,  still  the  action  was  properly  brought  in 
consequence  of  the  failure  of  the  city  to  prosecute  them. 
The  city  condemned  the  land  and  created  the  assessment 
district.  The  appraisers  were  to  report  to  it,  whereupon 
the  city,  through  its  common  council,  was  to  declare  the 
rate  of  assessment,  and,  through  its  clerk,  to  prepare  the 
assessment  roll  and  deliver  it  to  the  treasurer,  and  in  case 
of  non-payment  the  amounts  were  to  be  collected  by  a  suit 
in  the  name  of  the  city.  The  rule  obtaining  in  such  a  case 
as  this  is  stated  in  Lewis  on  Eminent  Domain,  §  607  : 
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' '  If  no  remedy  is  provided  by  the  statute,  or  if  the  statu- 
tory remedy  is  taken  away  by  repeal,  or  if  the  initiation  is 
given  only  to  the  party  condemning,  who  fails  to  pursue  it, 
the  owner  may  have  his  common  law  action." 

When  the  radical  changes  made  in  the  manner  of  exer- 
cising the  city's  governmental  powers  by  the  adoption  of 
the  new  charter  are  considered,  it  is  still  more  doubtful 
whether  the  means  existed  whereby  to  carry  these  proceed- 
ings to  a  termination  if  they  were  pending  up  to  the  time 
the  new  charter  went  into  effect.  The  old  officers  had  no 
further  power  to  act.  The  old  council  had  been  abrogated 
and  in  its  place  two  legislative  bodies  had  been  created. 
The  right  to  recover  under  the  former  method  was  at  least 
rendered  uncertain  and  the  enforcement  of  it  delayed,  all 
of  which  is  directly  chargeable  to  the  city. 

The  cases  cited  by  the  appellant  in  support  of  the  prop- 
osition that  the  plaintiff  could  only  proceed  by  matidamtis 
can  mostly  be  placed  in  two  classes — Firat^  Where  the 
municipality  has  no  power  to  condemn  except  by  making 
compensation  therefor  in  a  particular  manner,  as  by  levy- 
ing a  tax  upon  a  special  district,  like  the  case  of  Paret  v. 
Bayonne^  previously  cited;  second^  where  a  particular  rem- 
edy has  been  provided  by  statute  which  may  be  instituted 
by  either  party,  as  in  the  case  of  LinddVs  Adm?r  v,  Han- 
nibaly  etc,^  R.  R.  Co,^  36  Mo.  543. 

In  this  case,  however,  the  proceedings  could  only  be  in- 
stituted by  the  city,  and  where  no  remedy  is  given  at  the 
election  of  either  party  the  common  law  right  of  action  re- 
mains intact.  In  a  case  like  this,  where  the  city  fails  to 
prosecute  the  particular  proceeding,  or  where  the  same  re- 
sults in  failure,  the  owner  may  bring  a  common  law  action. 
Soulard  v,  St,  Louis^  supra;  Bigelow  v.  City  of  Los  An- 
gelas, 85  Cal.  614  (24  Pac.  Rep.  778);  BentoiivUle  R.  R. 
V.  Baker ^  45  Ark.  252;  Jamison  t\  City  of  Springjield^  53 
Mo.  224;  Blake  v.  City  of  Duhwjue^  13  Iowa,  %Q. 
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Some  cases  go  further  and  are  to  the  effect,  where  pri- 
vate property  is  sought  to  be  condemned,  and  payment 
therefor  is  not  necessary  in  advance,  that  nothing  less  than 
the  pledge  of  the  faith  and  credit  of  the  state  or  one  of  its 
political  divisions  for  the  payment  of  the  property  owners 
will  be  sufficient,  and  this  must  be  accompanied  with  prac- 
tical, certain  and  available  provisions  for  securing  the  ap- 
plication of  the  public  faith  and  credit  to  the  discharge  of 
the  constitutional  obligation  of  payment  without  any  un- 
reasonable or  unnecessary  delay,  and  that  a  remedy  for 
compensation  contingent  upon  the  realization  of  a  fund  for 
benefits  within  a  limited  assessment  district,  the  collection 
of  which  may  be  deferred  for  an  unreasonably  long  time, 
does  not  meet  the  constitutional  requirement,  and  that  in 
such  cases  the  owner  may  I'esort  to  a  common  law  action. 
Chapman  v.  Gates^  54  N.  Y.  146;  Sa^e  v.  City  of  Brooh- 
lyn,  89  N.  Y.  189. 

In  considering  the  right  to  offset  benefits  involved  in  the 
second  defense,  it  is  necessary  to  construe  the  constitutional 
provision  relating  thereto.  If  the  clause  ''irrespective  of 
any  benefit  from  any  improvement  proposed  by  such  cor- 
poration" applies  to  municipal  corporations,  it  must  be 
given  effect  in  this  instance,  the  constitution  being  then  in 
force.  The  constitutions  of  a  number  of  the  states  contain 
substantially  the  first  clause  in  oura,  that  ''No  private  prop- 
erty shall  be  taken  or  damaged  for  public  or  private  use 
without  just  compensation  having  been  first  made  or  paid 
into  court  for  the  owner; ' '  but  in  none  of  them,  where  this 
clause  has  received  a  judicial  interpretation,  does  the  con- 
stitution contain  the  following  clause  found  in  ours,  viz. , 
"And  no  right-of-way  shall  be  appropriated  to  the  use  of 
any  corporation  other  than  municipal  until  full  compensa- 
tion therefor  be  first  made  in  money  or  ascertained  and  paid 
into  court  for  the  owner,  irrespective  of  any  benefit  from 
any  improvement  proposed  by  such  corporation,"  with  the 
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exception  of  the  constitution  of  the  State  of  California,  and 
here  the  language  is  identical  with  our  own. 

In  Pacific  Coast  Railway  Company  v.  Porter^  74  Cal.  261 
(15  Pac.  Rep.  774),  the  provision  relating  to  compensation 
irrespective  of  benefits  was  ixscognized  as  not  applying  to 
municipal  corporations.  It  is  urged  by  respondent  that 
this  case  should  not  be  regarded  as  authority  in  this  par- 
ticular because  the  point  was  not  involved  therein.  How- 
ever this  may  be  it  was  sustained  by  the  cases  there  cited. 
The  case  of  Butte  County  v,  JBoydston^  64  Cal.  110  (29 
Pac.  Rep.  511 ),  was  decided  upon  the  theory  that  benefits 
might  be  deducted  from  damages  in  the  case  of  an  appro- 
priation of  land  by  a  municipal  corporation.  The  case  of 
Tehama  County  v.  Bryan,  68  Cal.  57  (8  Pac.  Rep.  673), 
is  to  the  same  purport.  These  cases  were  both  decided 
under  the  constitution  of  California  adopted  in  1879,  which 
is  the  one  we  have  referred  to.  We  also  find  that  the  case 
of  Pacific  Coast  Ry,  Co.  v.  Porter  was  thereafter  confirmed 
in  this  respect  in  Muiler  v.  South,  Pac, ,  etc. ,  Ry.  Co. ,  83  Cal. 
240  (23  Pac.  Rep.  265);  San  Jose,  etc.,  R.  R.  Co.  v,  Mayne, 
83  Cal.  566  (23  Pac.  Rep.  622);  and  San  Bernardino,  etc., 
R.  R.  Co.v.  Haven,  94  Cal.  489  (29  Pac.  Rep.  875).  In 
accordance  with  such  an  interpretation  of  this  constitu- 
tional provision  the  legislature  of  California  provided  that 
the  value  of  land  condemned  should  be  paid  for  in  all  cases, 
but  that  the  benefits  resulting  to  the  remainder  of  the  land 
not  taken  might  be  offset  against  the  damages  to  it.  This 
construction  was  the  settled  law  of  that  state  at  the  time 
our  constitution  was  framed  and  adopted,  and  that  pay- 
ment must  be  made  at  or  before  the  taking  of  property 
thereunder  was  unquestioned.  Lamh  v.  Schottler,  54  Cal. 
319,  324. 

It  is  a  rule  that  where  a  law  is  taken  from  another  state, 
which  has  there  received  a  judicial  interpretation,  such  in- 
terpretation should  be  of  force  and  recognized  in  the  state 
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adopting  the  law.  While  it  may  be  that  this  rule  has  not 
been  observed  as  much  in  later  years  as  it  was  formerly, 
most  likely  owing  to  the  fact  that  laws  existing  in  various 
states  of  substantially  the  same  character  have  received 
conflicting  constructions,  and  for  that  reason  it  could  not 
be  said  which  one  the  state  adopting  the  law  intended  to 
recognize,  yet  here  is  a  strong  case  for  the  application  of 
the  rule,  and  furnishes  an  instance  where,  if  ever,  it  should 
be  observed,  for  there  was  no  other  similar  provision  at 
the  time  in  the  constitutions  of  any  of  the  states  excepting 
that  of  California. 

It  is  Apparent  that  the  exception  relating  to  municipal 
corporations  contained  in  the  second  clause  must  either 
apply  to  the  rule  of  damages  or  it  must  have  the  effect  of 
exempting  such  corporations  from  paying  in  advance. 
Appellant  contends  that  it  should  apply  to  the  rule  relating 
to  the  ascertainment  of  damages,  and  argues  that  the  de- 
cision rendered  in  Brown  v.  Seattle  in  effect  decides  that 
the  city  may  deduct  benefits,  and  that  it  should  be  per- 
mitted to  do  so  under  the  weight  of  the  authorities,  there 
being  no  legislation  on  the  subject.  In  that  case  the  court 
held  that  damages,  which  would  result  to  adjoining  prop- 
erty by  the  grading  of  a  street,  must  be  paid  for  in  advance. 
There  was  no  attempt  to  discriminate  between  the  appro- 
priation of  a  right-of-way  and  a  taking  or  damaging  for 
any  other  municipal  purpose  in  relation  to  the  right  to 
prepayment,  nor  can  one  be  drawn  from  the  authorities, 
for  the  appropriation  of  a  right-of-way  for  a  street  has 
uniformly  been  recognized  as  a  taking  by  the  courts  of  the 
country  regardless  of  where  the  fee  remained. 

The  respondent  insists  with  much  force  that  this  excep- 
tion should  not  be  applied  to  the  rule  of  damages,  but 
should  be  interpreted  as  relieving  municipal  corporations 
from  paying  at  or  before  the  time  of  the  appropriation,  as 
such  a  corporation  in  exercising  the  right  of  eminent  do- 
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main  stands  in  the  place  of  the  state  itself.    The  respondent 
argues  that — 

^^The  compensation  to  be  paid  the  land  owner,  upon  the 
taking,  becomes  eo  instante  a  public  charge;  the  good  faith 
of  the  state,  acting  through  the  corporation,  is  pledged  for 
its  payment;  the  machinery  of  the  state  for  collecting  rev- 
enue may  be  put  in  operation,  and  all  the  resources  of  taxa- 
tion may  be  employed  in  collecting  the  sum  due  the  land 
owner.  His  compensation  will  certainly  be  paid,  whether 
the  city  goes  into  possession  first  or  last.  And  because  the 
taking  of  property  for  municipal  purposes  is  of  public  in- 
terest, and  a  delay,  while  estimating  the  damages  in  an 
action  at  law,  might  injuriously  aiSfect  the  public,  the  con- 
stitution wisely  permitted  the  legislature  to  authorize  the 
city  to  go  into  possession  before  the  award  is  adjusted. 
But  here  the  reason  of  the  rule  stops.  There  is  no  reason, 
or  sense,  or  justice  in  saying  that  benefits  should  be  taken 
into  consideration,  when  the  city  condemns  property,  and 
not  be  considered  when  any  other  corporation  condemns  it 
The  benefits  are  different  neither  in  kind  nor  amount.  It 
is  a  matter  of  public  notoriety  that  ^^uburban  railways, 
cable,  electric  and  steam  railroads,  reaching  out  to  tracts  of 
land,  which  would  otherwise  be  inaccessible,  largely  in- 
crease the  value  of  all  property  in  their  immediate  vicinity; 
and  add  far  more  to  the  values  of  lots  and  blocks  than  is 
possible  to  be  added  by  the  widening  of  a  street.  And  yet 
these  corporations  must  pay  the  actual  cash  values  of  the 
property  taken  irrespective  of  benefits.  Is  it  not  unreason- 
able to  say  that  a  different  rule  should  apply  to  the  city  ? 
When  we  consider  the  mischief  which  this  section  of  the 
constitution  was  aimed  at — that  of  taking  property  and 
paying  for  it  with  speculative  profits  which  in  most  cases 
are  never  realized — it  becomes  clear,  it  seems  to  us,  that 
the  amount  of  the  damages  and  the  manner  of  estimating 
it  shall  be  the  same  in  all  cases.  No  other  construction  is 
in  harmony  with  the  spirit  that  prompted  this  constitu- 
tional provision." 

But  it  is  apparent  that  to  give  this  exception  the  effect 
of  exempting  municipal  corporations  from  making  compen- 
sation at  or  before  the  time  of  the  appropriation,  it  mast 
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either  oyerride  the  first  clause,  prescribing  the  time  of  pay- 
ment, which  purports  to  lay  down  an  absolute  rule  and  con- 
tains no  exception,  or  a  distinction  must  be  drawn  between 
an  appropriation  of  a  right>of-way  and  a  taking  for  any 
other  municipal  pui*pose.  The  first  clause,  standing  by 
itself,  requires  payment  to  be  first  made  where  property  is 
taken  or  damaged  by  any  corporation  for  any  purpose. 

We  know  of  no  case  holding  that  an  appropriation  of 
land  for  a  street  is  not  a  taking  within  the  meaning  of  such 
a  provision,  and  if  we  were  to  undertake  to  make  such  a 
distinction  here,  further  difficulties  would  present  them- ' 
selves  in  construing  these  two  clauses.  The  word  ''dam- 
aged," contained  in  the  first  clause,  must  be  held  to  apply 
to  the  second  clause  also,  or  the  result  would  be  that  where 
a  portion  of  the  owner's  land  is  taken  for  a  right-of-way, 
only  the  value  of  the  part  taken  can  be  recovered,  and  there 
can  be  no  recovery  for  any  damages  to  the  remainder,  while 
in  case  none  of  the  land  is  taken,  but  it  is  damaged,  such 
damages  could  be  recovered  under  the  first  clause. 

If  the  word  "damaged"  is  held  to  apply  to  the  second 
clause,  so  that  where  a  right-of-way  is  appropriated  the 
owner  can  recover  for  the  value  of  the  land  taken  and  dam- 
ages to  the  remainder  of  the  land,  then  the  condition  of 
affairs  would  be  presented  that  damages  to  the  remainder 
of  the  land  must  be  paid  for  in  advance,  while  the  value  of 
the  land  taken  need  not  be  so  paid  for;  or  if  in  such  a  case 
it  should  be  construed  as  having  the  effect  of  postponing 
payment  for  the  value  and  damages  also  by  simply  import- 
ing the  word  ''damaged"  into  the  second  clause,  then  in 
a  case  where  there  are  two  adjoining  land  owners  and  a 
right-of-way  is  appropriated  so  as  to  take  a  part  of  the 
land  of  one  of  said  owners  and  to  damage  the  remainder, 
and  while  not  taking  any  of  the  land  of  the  other  owner, 
yet  should  damage  his  land,  that  the  owner  whose  property 
was  taken  in  part  could  not  recover  payment  in  advance 
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for  either  the  value  of  the  land  taken  or  the  damages  to 
the  remainder,  and  that  his  neighbor,  whose  land  was  not 
taken,  but  was  damaged,  would  be  entitled  to  payment  in 
advance.  There  is  no  reason  for  any  such  discriminations. 
If  the  amount  of  the  payment  is  to  be  segregated  and  part 
of  it  paid  in  advance,  the  value  of  the  part  taken  should 
first  be  paid  and  the  damages  to  the  remainder  postponed, 
for  the  value  of  the  property  taken  could  be  easily  ascer- 
tained at  the  institution  of  the  proceeding,  but  it  would  be 
more  difficult  to  determine  in  advance  what  damages  would 
result  from  the  proposed  improvement.  It  cannot  be  sup- 
posed it  was  intended  that  any  such  anomaly  should  exist 
or  be  brought  about  as  that  incidental  damages  for  the 
grading  of  a  street  would  be  recovei*able  where  no  land  is 
appropriated,  and  that  such  damages  to  the  remainder  of 
the  land  would  not  be  recoverable  where  a  right-of-way  is 
appropriated  for  a  street  under  the  second  clause,  which 
does  not  contain  the  word  damaged.  By  construing  this 
constitutional  provision  as  requiring  payment  to  be  first 
made  in  all  cases,  and  giving  the  second  clause  the  effect 
of  laying  down  a  rule  of  damages  as  to  the  appropriation 
of  a  right-of-way  by  corporations  other  than  municipal,  all 
conflict  between  the  two  clauses  is  avoided,  and  full  force 
is  given  to  each  and  every  part.  Such  is  the  best  sustained 
construction  it  can  receive. 

The  policy  of  laying  down  a  rule  with  respect  to  benefits, 
which  at  least  permits  a  discrimination  to  be  made  in  favor 
of  municipal  as  against  other  corporations,  was  addressed 
to  the  people,  and  they  saw  fit  to  embody  it  in  the  consti- 
tution which  they  framed  and  adopted.  They  laid  down 
a  special  rule  with  regard  to  the  payment  of  damages  irre- 
spective of  benefits  as  to  corporations  other  than  municipal, 
in  appropriating  property  for  a  right-of-way,  and  left  room 
for  the  legislature  to  prescribe  the  rule  of  damages  which 
should  be  observed  with  regard  to  municipal  corporations 
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In  the  great  majority  of  cases  the  appropriation  of  lands 
by  a  munioipal  coi*poration  is  for  highway  or  street  {>ur- 
poses,  and  there  may  be  good  reason  for  not  laying  down 
any  absolute  rule  with  regard  to  benefits  by  the  constitu- 
tion in  such  cases,  and  for  leaving  room  for  the  legislature 
to  establish  the  same.  Until  the  legislature  establishes  a 
rule,  it  will  be  left  for  the  courts  to  determine  what  it 
shall  be. 

In  the  states  where  no  rule  has  been  prescribed  by  leg- 
islation relating  to  the  deduction  of  or  allowance  for 
benefits,  the  holdings  of  courts  are  very  conflicting;  one 
extreme  holding  that  all  benefits,  either  general  or  special, 
may  be  deducted  from  damages  to  the  remainder  of  the 
land  and  also  from  the  value  of  the  land  taken;  others  only 
allow  such  benefits  to  be  deducted  from  the  damages  to  the 
remainder  of  the  land  and  require  the  value  of  the  prop- 
erty taken  to  be  paid.  Others  make  these  same  dis- 
tinctions with  regard  to  special  and  peculiar  benefits,  and 
allow  no  deductions  in  either  case  for  only  such  general 
benefits  as  the  owner  receives  in  common  with  the  public. 
Lewis  on  Eminent  Domain,  §§  463-473;  2  Dillon,  Munici- 
pal Corporations,  §§  616-622. 

The  effect  of  the  city  charter  in^  providing  for  assess- 
ments for  benefits  was  to  allow  benefits  to  be  deducted 
from  damages  and  the  value  of  the  land  appropriated,  the 
constitutional  provision  not  applying.  It  is  very  doubtful 
whether  there  is  any  well  founded  reason  for  a  discrimina- 
tion between  the  value  of  the  land  taken  and  the  damages 
to  the  remainder  in  the  allowance  of  benefits.  The  exer- 
cise of  the  power  of  eminent  domain  in  the  very  great  ma- 
jority of  cases  is  for  the  purpose  of  obtaining  rights-of-way, 
and  often  the  damages  to  the  remainder  of  the  tract  is  of 
much  more  consequence  than  the  value  of  the  part  taken. 
In  some  cases  it  would  be  impossible  to  estimate  the  dam- 
ages and  benefits  to  the  remainder  of  the  tract  independent 
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of  each  other.  If  the  damages  and  benefits  are  blended, 
only  the  result  can  be  ascertained,  and  benefits  are  neces- 
sarily involved,  for  the  damage  can  only  be  estimated  with 
reference  to  the  ultimate  condition  the  property  will  be  left 
in.  If  the  contiguous  property  is  not  rendered  any  less 
valuable  by  the  improvement,  there  would  be  no  damages 
resulting  to  the  owner  of  it,  for  there  cannot  well  be  any 
damage  where  there  is  no  pecuniary  loss. 

A  distinction  has  been  drawn  in  some  cases  where  bene- 
fits are  not  allowed  to  be  considered,  as,  for  instance,  where 
one  side  or  part  of  an  estate  is  injured  and  the  other  part 
benefited.  In  those  instances,  where  benefifc^  are  not  to  be 
taken  into  account  in  arriving  at  the  damages  sustained,  it 
has  been  held  that  the  benefit  to  the  separate  part  of  the 
estate,  being  independent  of  the  damage  to  the  other  part, 
cannot  be  considered.  And  there  may  be  other  cases  where 
the  damages  can  be  estimated  independent  or  separate  from 
the  benefits.  But  where  benefits  can  be  deducted,  and  the 
result  of  the  appropriation  of  a  part  is  a  benefit  to  the  re- 
mainder of  the  tract,  there  is  no  good  reason  for  not  allow- 
ing such  benefit  to  be  deducted  from  the  value  of  the  part 
taken.  There  may  be  some  question  in  such  a  case  whether 
the  remainder  of  the  J;ract  could  be  assessed  with  the  other 
property  in  the  assessment  district  where  one  is  created, 
and  thus  be  compelled  to  further  contribute  to  the  pay- 
ment of  the  compensation  allowed,  although  assessments 
for  benefits  upon  residues  of  lots,  parts  of  which  are  taken 
for  a  street  improvement,  do  not  conflict  with  the  consti- 
tutional prohibition  against  taking  private  property  for  pub- 
lic use  without  just  compensation.  Genet  v.  City  of  Brook- 
lyn, 99  N.  Y.  296  ( 1  N.  E.  Rep.  777).  But  it  seems  that 
it  could  not  be  done  if  it  would  result  in  making  the  owner 
pay  for  the  same  benefit  twice. 

If  public  works  or  improvements  form  a  part  of  the 
basis  with  the  land  appropriated  of  an  assessment  or  re- 
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covery  for  benefits,  it  should  be  for  such  as  are  actually  in 
existence  at  the  time,  or  such,  if  any,  as  the  municipality 
could  be  compelled  to  construct,  and  not  for  such  as  might 
exist  merely  in  the  intention  or  purpose  of  the  municipal 
authorities,  which  might  or  might  not  be  created.  Other- 
wise the  property  owner  might  be  compelled  to  pay  for 
something  which  would  never  be  in  existence. 

In  holding  that  benefits  may  be  offset  against  the  value 
of  the  land  in  this  instance,  we  have  attached  some  consid- 
erable importance  to  the  provisions  of  the  charter  which 
had  the  effect  of  allowing  it  to  be  done.  The  constitution 
continued  all  laws  in  force  that  were  not  repugnant  to  it, 
and  this  solution  of  the  question  gives  the  plaintiff  the 
benefit  of  the  law  as  it  existed  at  the  time. 

We  have  not  given  any  weight  to  the  legislation  in  Cal- 
ifornia relating  to  the  rule  of  damages  under  a  similar 
constitutional  provision,  in  considering  the  question  of 
allowing  benefits  as  against  the  value  of  the  land  appro- 
priated, although  we  have  felt  bound  to  some  extent  by 
the  interpretation  given  there  to  the  clause  itself.  But 
the  constitution  and  the  legislation  stand  upon  a  different 
footing.  The  constitution  permits  a  discrimination  to  be 
made  in  favor  of  municipal  corporations,  while  the  legisla- 
tion simply  makes  a  particular  discrimination. 

The  respondent  urges  that,  although  benefits  may  be 
taken  into  consideration  in  arriving  at  the  amount  which 
the  plaintiff  was  entitled  to  recover,  there  was  no  error  in 
this  instance  for  the  reason  that  in  the  second  defense  the 
city  undertook  to  offset  benefits  to  other  and  distinct 
parcels  of  land.  We  are  of  the  opinion  that  the  benefits 
could  only  be  considered  with  reference  to  the  particular 
tract  from  which  the  land  appropriated  was  severed,  but  it 
need  not  necessarily  be  confined  to  the  same  lot.  The  gen- 
eral holding  has  been  that  separate  parcels  cannot  be  con- 
sidered unless  they  all  abut  upon  the  improvement,  but  a 
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distinction  has  been  drawn  where  the  tract  embraces  sev- 
eral lots  and  they  are  all  used  as  one  tract  for  a  commoD 
purpose.  Benefits  have  been  assessed  upon  the  whole  of 
one  lot  where  it  was  used  for  several  different  purposes,  as 
for  instance  a  portion  of  it  being  occupied  by  a  store  and 
the  balance  by  dwelling  houses.  Lewis,  Em.  Dom. ,  §  475, 
and  authorities  there  cited.  And  in  this  case,  by  the  great 
weight  of  authority,  the  city  would  not  be  entitled  to  off- 
set the  benefits  to  other  and  distinct  parcels  of  land  against 
the  value  of  the  land  taken.  To  have  arrived  at  such  a 
result  it  should  have  pursued  the  original  plan  of  levying 
the  costs  of  such  improvement  upon  the  property  included 
in  the  special  district  created  for  the  purposes  of  an  assess- 
ment. 

It  is  generally  held  that  only  such  benefits  as  are  special 
and  peculiar  to  the  particular  property  can  be  taken  into  con- 
sideration. But  the  laying  out  or  widening  of  a  street  may 
be  a  special  benefit  to  the  property  abutting  thereon,  and 
this  benefit  may  be  offset  against  the  damages  to  the  owner 
whose  land  is  taken  therefor,  although  parties  upon  the  op- 
posite side  of  the  street  are  similarly  benefited  and  are  not 
chargeable  therewith,  for  the  reason  that  none  of  their  lands 
were  appropriated  and  no  damages  were  claimed  by  them. 
Ililhoiime  v.  Sujfolk^  120  Mass.  393;  Donovan  v.  Spring- 
field^ 125  Mass.  371;  Gross  v.  Plymouth^  125  Mass.  557; 
Abhott  V.  Cottage  City,  143  Mass.  521  (10  N.  E.  Rep.  325); 
Trosperv.  Commissioners,  27  Kan.  391;  Allegheny  v,  Bla^^k^ 
99  Pa.  St.  152. 

It  follows  that  the  court  erred  in  sustaining  the  demurrer 
as  to  the  second  defense,  for  it  alleged  that  the  particular 
property  owned  by  the  plaintiff  abutting  upon  the  street  at 
the  point  where  it  was  widened  was  peculiarly  and  specially 
benefited  thereby.  The  fact  that  other  parcels  were  in- 
cluded in  this  defense  and  a  claim  set  up  to  have  the  bene- 
fits to  such  property  also  offset,  would  make  no  difference 
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here,  for  a  general  demurrer  would  not  reach  this  kind  of 
a  defect. 

The  judgment  is  reversed. 

Anders,  Stiles  and  Hoyt,  J  J. ,  concur. 

•Dunbar,  C.  J.,  dissents. 


[  No.  781.    Decided  February  17, 1893.] 

Ezra  Meeker  and  Euza  J.  Meeker,  Appellantn^  v.  City 

OF  PuYALLUP,  Respondent, 

DEDICATION  — DEBD  TO  NON-EXISTENT  MUNICIPALITY  —  CON- 
STRUCTION. 

A  deed  of  certain  land  was  made  to, the  town  of  Fuyallup  for  use 
as  a  park  upon  condition  that  the  town  should  by  ordinance  accept 
the  grant  and  agree  to  comply  with  certain  conditions;  the  town 
council  passed  an  ordinance  and  the  town  assumed  control  of  the 
park.  It  was  subsequently  discovered  that  the  town  was  a  void  in- 
corporation, and  the  city  of  Fuyallup  was  thereupon  organized  and 
incorporated,  covering  substantially  the  same  territory,  and  this 
new  incorporation  assumed  control  of  said  park,  but  did  not  pass 
an  ordinance  accepting  the  land  until  after  suit  by  the  grantors  to 
cancel  their  deed  and  enjoin  the  city  from  using  the  land.  Held, 
That  the  deed  was  in  effect  a  dedication  to  the  public;  that  the  pub- 
lic, to  whom  it  was  dedicated,  is  now  represented  by  the  city  of 
Pnyallup,  and  that  said  city,  as  the  representative  of  such  public, 
has  sufficiently  complied  with  the  conditions  of  the  dedicatory  grant. 

Appeal  from  Superior  Courts  Pierce  County. 

Pritckard^  Stevens^  Grosscup  tfe  Seymour,  for  appellants. 
W.  W.  Gaskill,  and  Thomas  Carroll,  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

Hoyt,  J. — In  1889  appellants  executed  and  delivered  to 
the  town  of  Fuyallup  a  deed  conveying  the  land  in  question 
to  said  town  for  the  purposes  of  a  public  park.     Such  deed 
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was  accepted  by  the  town  and  placed  on  record  in  the  au- 
ditor's office,  and  an  ordinance  was  duly  passed  agreeing  to 
all  the  conditions  set  out  in  said  deed.  Thereafter  said 
town,  by  its  properly  constituted  authorities,  took  posses- 
sion of  the  land  and  exercised  full  control  of  the  same  as  a 
public  park.  The  grantors  fully  recognized  the  right  of 
said  town  so  to  do,  and  in  many  ways  encouraged  and 
acquiesced  in  the  use  and  control  of  said  land  as  such  pub- 
lic park.  Subsequent  to  the  making  of  this  deed  the  at- 
tempted incorporation  of  said  town  was  declared  invalid 
by  this  court.  Some  time  thereafter  the  city  of  Puyallup 
was  duly  incorporated  under  the  laws  of  the  State  of  Wash- 
ington, with  substantially  the  same  boundaries  as  those 
included  in  the  attempted  incorporation  of  the  town  of 
Puyallup.  After  the  incorporation  of  the  said  city  of 
Puyallup  the  authorities  thereof  exercised  acts  of  owner- 
ship over  the  land  in  question  as  a  park,  in  the  same  man- 
ner as  had  the  acting  authorities  of  the  former  attempted 
incorporation.  The  said  city  of  Puyallup  also  duly  passed 
an  ordinance  accepting  all  the  conditions  in  the  deed  to  the 
said  town  of  Puyallup.  This  ordinance  was  not  passed  until 
after  the  action  was  commenced,  and  could  not  aid  the  title 
of  respondent  under  the  deed  in  question;  but  as  it  was  a 
fact  in  the  case  at  the  time  the  decree  was  rendered,  it 
could  properly  be  taken  into  account  in  determining  the  re- 
lief U)  be  granted.  The  above  stated  facts  appear  clearly 
from  the  record,  and  there  is  some  testimony  tending  to 
show  acts  on  the  part  of  the  grantors  in  said  deed  since  the 
incorporation  of  said  city  affirmatively  recognizing  the  use 
of  the  land  in  question  as  a  public  park.  But  upon  this 
point  the  proof  is  not  satisfactory.  There  is,  however, 
proof  that  for  some  months  after  the  new  incorporation 
the  appellants  stood  by  and,  with  knowledge  that  the  prop- 
erty was  being  used  and  controlled  by  the  city  as  a  park, 
said  nothing  in  opposition  to  its  being  so  used  and  con- 
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trolled.  Appellants  sought  by  this  action  to  obtain  a  de- 
cree that  the  city  of  Puyallup  has  no  rights  to  the  land  in 
question,  and  that  said  appellants  are  the  owners  thereof, 
discharged  of  and  from  any  claim  of  the  public  growing 
out  of  the  facts  above  set  forth. 

That  the  acts  of  the  appellants  outside  of  the  making  of 
said  deed  were  insufficient  to  constitute  a  dedication  of  the 
land  is  clear,  and,  if  such  deed  can  have  no  force  in  aiding 
the  contention  of  the  respondent  that  the  same  has  been 
dedicated  to  public  use,  the  claim  of  appellant  must  be  sus- 
tained. The  important  question  then,  is  as  to  the  construc- 
tion of  this  deed.  Appellants  claim  that  it  is  absolutely 
void  for  the  reason  that  at  the  time  it  was  executed  there 
was  no  grantee  to  take  the  title.  If  it  is  to  be  construed 
as  a  conveyance  for  private  uses,  such  would  be  the  un- 
doubted effect  of  the  want  of  a  grantee;  but  if  the  grant 
is  such  that  it  can  be  construed  as  a  dedication  to  the  pub- 
lic, such  would  not  be  the  necessary  result.  A  grant  of 
this  kind  may  be  perfectly  valid,  and  such  as  the  courts 
will  fully  enforce,  even  although  no  grantee  whatever  be 
named  therein.  This  distinction  grows  out  of  the  necessi- 
ties of  the  case,  and  has  always  been  recognized  by  the 
courts.  In  the  case  of  City  of  Cincinnati  v,  Zej^'sees  of 
White^  6  Pet.  431,  this  rule  was  announced,  and  a  large 
number  of  cases  cited  to  sustain  the  same.  Before  this  de- 
cision there  had  been  some  claim  that,  although  such  rule 
existed  as  to  streets  and  highways,  it  did  not  exist  as  to 
grants  to  the  public  for  other  uses.  The  court,  however, 
refused  to  recognize  any  such  distinction,  and  applied  the 
rule  to  a  public  use  similar  to  that  sought  to  be  conferred 
in  the  case  at  bar.  This  same  doctrine  was  again  an- 
nounced by  the  supreme  court  of  the  United  States  in  New 
Orleans  v.  United  States^  10  Pet.  662;  by  the  supreme  court 
of  Ohio  in  Brown  v.  Manning ^  6  Ohio,  298;  and  by  the  su- 
preme court  of  Illinois  in  Maywood  County  v.  Village  of 
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Maywood,  118  111.  61  (6  N.  E.  Rep.  866).  In  the  latter 
case  a  dedication  to  the  public  was  sustained,  though  the 
grantee  to  hold  the  title  for  the  benefit  of  such  public  did 
not  have  an  existence  until  about  ten  years  after  the  date 
of  the  dedication. 

Such  being  the  rule  as  to  dedications  to  public  use,  it 
follows  that  if  the  deed  in  question  can  be  construed  as 
such  dedication,  instead  of  as  a  private  grant,  it  can  he 
sustained,  though  at  the  time  of  its  execution  there  was  no 
grantee  to  take  the  title.  In  determining  this  question  the 
intention  of  the  parties  must  control.  What  was  the  in- 
tention of  the  grantors  in  making  said  deed?  We  think  it 
was  to  dedicate  to  the  public  the  land  in  question  for  its 
use  as  a  park,  and  the  supposed  incorporation  was  made 
the  nominal  grantee  as  an  aid  in  the  accomplishment  of  the 
purpose  of  the  dedication.  The  principal  thing  in  the  mind 
of  the  grantors  was  not  as  to  the  particular  incorporation 
which  represented  the  public,  but  the  public  itself.  And 
the  grant  would,  under  the  circumstances,  have  had  full  ef- 
fect at  the  date  of  the  execution  of  the  deed  had  there  been 
no  conditions  attached  to  the  dedication.  But  there  being 
conditions  which  required  action  on  the  part  of  the  repre- 
sentatives of  the  public,  the  grant  could  not  take  full  effect 
until  the  public  had  so  organized  that  it  could  bind  itself  to 
the  performance  of  the  conditions  required  on  its  part  by 
the  terms  of  the  grant;  and  as  soon  as  the  public  had  thus 
organized,  and  the  organization  had  acted,  the  dedication 
became  fully  effectual.  In  what  we  have  said  above  we 
have  given  no  weight  whatever  to  the  fact  that  there  was  a 
corporation  in  form  answering  the  description  of  the  grantee 
in  the  deed,  and  that  the  present  incorporation  might  be 
held  to  be  substantially  the  successor  in  interest  of  such  in- 
corporation. There  might  be  a  grave  question  as  to  whether 
or  not,  under  all  the  circumstances  of  this  case,  appellants 
could  attack  the  capacity  of  the  grantee  which  they  them- 
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selves  had  named.  But  this  question  is  of  no  importance 
in  view  of  the  conclusion  to  which  we  have  arrived  as  above 
stated.  In  our  opinion,  the  deed  was,  in  effect,  a  dedica- 
tion to  the  public;  that  the  public  to  whom  it  was  dedicated 
is  now  represented  by  the  city  of  Puyallup;  that  said  city, 
as  the  representative  of  such  public,  has  sufficiently  com- 
plied with  the  conditions  of  the  dedicatory  grant,  and  that 
the  same  is  of  full  force  and  effect 

The  decree  of  the  lower  court  must  be  affirmed. 

Dunbar,  C.  J.,  and  Stiles,  Scott  and  Anders,  JJ., 
concur. 


[  No.  815.    Decided  February  17, 1S93.] 

St.  Paul  and  Tacoma  Lumber  Company,  Respondents  v. 
William  B.  Bolton  and  Mary  Bolton,  Appellants, 

mechanics'  liens— building  on  bonded  land— liability  of 

OWNER  of   fee. 

Where  a  bond  for  a  deed  to  land  has  been  recorded,  the  interest 
of  the  obligor,  he  being  the  owner  of  the  legal  estate  in  the  land, 
cannot,  under  the  provisions  of  eh.  4,  Gen.  Stat.,  be  subject  to  liens 
arising  from  the  construction  of  a  building  on  such  land  at  the  in- 
stance of  the  obligee  under  the  title  bond. 

Appeal  from  Superior  Courts  Pierce  County. 

M.  Z.  Clifford^  for  appellant. 
Griggs  dt  Lochwood^  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

Dunbab,  C.  J. — The  appellants  were  the  owners  of  a 
tract  of  land  about  six  miles  from  the  city  of  Tacoma,  hav- 
ing water  front  on  Puget  Sound.  On  the  16th  day  of  July, 
1890,  they  sold  twenty-four  and  one-half  acres  of  land  to 
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Marie  J.  Shannon  and  Etta  T.  Cantara  for  the  sum  of  $7,- 
600,  giving  them  a  bond  for  a  deed  to  the  premises  and  put- 
ting them  in  possession.  Shannon  and  Cantara  paid  §1, 500 
when  the  bond  was  delivered,  and  $500  a  few  months  later, 
but  paid  nothing  further.  By  the  terms  of  the  bond  a 
deed  was  to  be  executed  when  the  land  was  fully  paid  for, 
and  a  house  erected  thereon  to  cost  not  less  than  $2,500. 
The  bond  was  properly  recorded  soon  after  its  execution, 
and  before  the  building  on  the  land  was  commenced.  Soon 
after  the  bond  was  recorded,  Shannon  and  Cantara  con- 
tracted for  and  began  the  erection  of  a  hotel  on  a  part  of 
the  twenty -four  and  one-half  acre  tract,  and  ordered  materi- 
als for  the  building  from  the  respondent,  and  after  the  work 
had  been  going  on  for  a  time  and  a  large  amount  of  materi- 
als had  been  delivered  to,  and  used  in,  the  building,  it  was 
abandoned  and  left  in  an  unfinished  state.  Respondent 
thereupon  filed  its  notice  of  lien,  and  this  action  is  taken  to 
determine  the  rights  of  the  company  as  against  Bolton  and 
wife,  the  appellants  herein. 

The  statement  of  facts  in  the  case  admits  that  the  lien 
notice  is  technically  sufficient  and  that  it  was  properly  filed 
and  recorded,  and  that  the  amount  of  the  claim  is  correct. 
It  is  agreed  that  the  Boltons  were  not  parties  to  the  con- 
tract for  building  the  house,  unless  they  are  made  so  by 
construction  of  law,  and  that  their  only  liability,  if  any, 
arises  out  of  the  execution  of  a  bond  for  a  deed  and  giving 
possession  to  Shannon  and  Cantara  thereunder.  The  su- 
perior court  ruled  in  favor  of  the  plaintiff,  and  decreed  the 
foreclosure  of  the  lien  and  sale  of  ten  acres  of  the  property 
to  satisfy  the  same. 

This  case  involves  the  construction  of  chap.  4  of  General 
Statutes,  a  chapter  in  relation  to  liens  of  laborers  and  ma- 
terial men  upon  lands  and  buildings.  It  is  not  claimed 
that  there  is  a  special  provision  of  the  statute  which  would 
subject  the  interest  of  the  appellants  to  a  lien  in  this  case 
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affirmatively,  but  that  such  subjugation  is  implied  in  §  1671, 
which  provides  that,  "Should  the  owner  or  owners  of  any 
land  desire  to  prevent  the  lien  from  attaching  as  herein 
provided  for  in  cases  where  he  or  they  have  not  themselves 
contracted  for  the  constniction,  alteration  or  repair  of  the 
works  mentioned  in  g  1663,  ...  he  or  they  may  do 
so  by  giving  a  notice  in  writing,  posted  in  some  conspicu- 
ous place  upon  said  land  or  improvement,  to  the  effect  that 
he  or  they  will  not  be  responsible  for  said  improvement; 
said  notice  to  be  posted  within  ten  days  after  said  owner 
or  owners  come  to  a  knowledge  of  the  making  of  said  im- 
provements;" and  it  is  contended  that  the  owner  desig- 
nated in  such  section  is  the  owner  of  the  legal  title. 

Such  an  implication  would  doubtless  fairly  attach  if 
§  1671  were  construed  only  with  reference  to  §  1663,  which 
provides  who  shall  be  entitled  to  a  lien;  but  construing  it 
with  reference  to  §  1665,  which  provides  that,  "The  land 
upon  which  any  building,  improvement  or  structure  is  con- 
structed, together  with  a  convenient  space  about  the  same, 
or  so  much  as  may  be  required  for  the  convenient  use  and 
occupation  thereof,  to  be  determined  by  the  court  on  ren- 
dering judgment,  is  also  subject  to  the  lien,  if,  at  the  com- 
mencement of  the  work,  or  of  the  furnishing  of  the  materials 
for  the  same,  the  land  belonged  to  the  person  who  caused 
said  building,  improvement  or  structure  to  be  constructed, 
altered  or  repaired;  but  if  such  person  owned  less  than  a 
fee  simple  estate  in  such  land,  then  only  his  interest  therein 
is  subject  to  such  lien,''  it  becomes  apparent  that  the 
owners  spoken  of  in  §  1671  are  the  same  persons  referred 
to  in  §  1665.  In  other  words,  §  1671  does  not  give  a  lien 
on  any  interest  that  was  not  given  by  §  1665,  but  simply 
provides  a  way  by  which  persons  owning  interests  described 
in  that  section  can  avoid  the  attachment  of  the  lien  where 
they  have  not  themselves  contracted  for  the  construction, 
alteration  or  repair  of  the  works  mentioned  in  §  1663. 
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Under  the  authorities,  and  in  accordance  with  the  rules 
of  common  sense,  Bolton  and  wife  stand  in  the  same  rela- 
tion to  this  land  and  with  Shannon  and  Cantara  as  if  they 
had  bought  the  land  outright  and  taken  a  mortgage  back 
for  security.  The  bond  is  simply  a  different  form  of  se- 
curity which  some  people  prefer  to  a  mortgage;  but  its 
object  is  the  same,  and  in  equity  the  parties  stand  in 
exactly  the  same  position,  relatively,  as  if  they  had  taken 
the  other  form  of  security. 

''There  can  be  no  sensible  distinction  between  the  case 
of  a  legal  title  conveyed  to  secure  the  payment  of  a  debt 
and  a  legal  title  retained  to  secure  payment"  Jones  on 
Liens,  §1108. 

The  same  principle  is  substantially  announced  in  Thorpe 
Bros.  V.  Durbouy  45  Iowa,  192;  Boone  v.  C/iUes^  10  Pet. 
224,  and  Sheltonv,  e/(m^,  4  Wash.  692(30  Pac.  Rep.  1061). 

Then,  if  that  proposition  be  conceded,  here  is  a  prior  in- 
cumbrance, and  §1666  provides  that — 

' '  The  liens  provided  for  in  this  chapter  are  preferred  to 
any  lien,  mortgage  or  other  incumbrance  which  may  have 
attached  subsequent  to  the  time  when  the  building,  im- 
provement or  structure  was  commenceil,  work  done,  or 
materials  were  commenced  to  be  furnished;  also  to  any  lien, 
mortgage  or  other  incumbrance  of  which  the  lien  holder 
had  no  notice,  and  was  unrecorded  at  the  time  the  building, 
improvement  or  structure  was  commenced,  work  done,  or 
the  materials  were  commenced  to  be  furnished." 

The  bond  in  this  case  was  recorded.  It  is  then  a  prior 
lien  with  notice,  and  cannot  be  subjected  to  the  lien  of  re- 
spondent. It  is  true,  as  respondent's  counsel  argues,  that 
decisions  which  are  based  on  statutes  essentially  different 
from  ours  are  of  little  assistance  in  construing  our  statute. 
But  outside  of  any  authority,  the  terms  of  our  statute  for- 
bid the  construction  contended  for  by  respondent.  It  is 
contended  by  respondent  that  the  statute  was  construed  in 
his  favor  by  this  court  in  Harrington  v.  Miller^  4  Wash. 
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808  (31  Pac.  Rep.  325),  and  if  counsel's  segregated  quo- 
tation from  the  opinion  in  that  case  were  construed  alone  it 
would  probably  bear  that  interpretation;  but  the  broad 
statement  there  made  that  the  reputed  owner  meant  the 
owner  of  the  legal  title,  was  made  with  reference  to  the  cir- 
cumstances of  the  case  then  under  consideration.  In  that 
case  it  was  claimed  that  the  deed  was  in  reality  a  mortgage, 
and  the  court  held  that  for  the  purposes  of  foreclosure  the 
parties  were  properly  designated  as  the  owners.  But  the 
court  in  that  case  goes  on  to  say  :  "It  has  even  been  held 
that  parties  who  have  contracted  for  the  purchase  of  prop- 
erty, and  entered  into  possession  and  made  improvements, 
are,  so  far  as  the  vendee's  interests  are  concerned,  'own- 
ers' under  the  mechanics'  lien  law,"  •citing  Phillips  on 
Mechanics'  Liens  (2d  ed.),  §  69,  and  Inntitution  v.  Lowe^ 
1  B.  Mon.  257,  where  it  was  held  that  a  purchaser  of  land 
on  a  vendor's  lien,  so  reserved  in  the  deed  for  the  whole  of 
the  purchase  money,  was  the  owner. 

We  do  not  think  that  under  any  reasonable  construction 
of  our  statute  the  interest  of  Bolton  and  wife  can  be  sub- 
jected to  respondent's  lien,  and  the  judgment  is  therefore 
reversed. 

Anders,  Stiles,  Hoyt  and  Scott.  ,  J  J. ,  concur. 
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6  788      R.  L.  Sabin,  Appellant^  v.  J.  A.  Adams  et  a^.,  Respond" 

enta, 

ASSIGNMENT  FOR  BENEFIT  OF  CREDITORS  —  SUBSEQUENT  ATTACH- 
MENT —  PRACTICE . 

Where  goods  in  the  hands  of  an  assignee  for  the  benefit  of  cred- 
itors have  been  attached  by  a  creditor  of  the  assignor,  the  proper 
practice  is  for  the  assignee  to  bring  his  proceeding  for  possession 
in  the  matter  of  the  assignment,  instead  of  intervening  in  the  at- 
tachment suit. 

Appeal  from  Superior  Courts  Lewis  County, 

Cox^  Teal  c6  Mtnor^  and  W.  H.  Winfree,  for  appellant. 

Leroy  A,  Palmer^  Landrwrn  cfe  Landrwm,^  and  J,  M, 
Bu/xton^  for  respondents. 

The  opinion  of  the  court  was  delivered  by 

Stiles,  J.  —  It  was  technically  an  error  to  permit  the 
assignee  of  Adams,  Hart  &  Co.  to  file  a  sort  of  interven- 
tion in  this  case  in  order  to  get  possession  of  the  goods 
taken  from  him  under  the  attachment  issued  by  Sabin. 
The  proceeding  should  have  been  in  the  matter  of  the  as- 
signment, and  the  officer  and  the  parties  behind  him  should 
have  been  dealt  with  summarily  for  interfering  with  the 
assignee's  possession,  which  was  the  possession  of  the  court. 
But  we  shall  not  order  the  property  to  be  given  back  to 
the  sheriff  because  the  petition  of  the  assignee  was  entitled 
in  the  wrong  case.  Such  an  order  would  be  to  encoui*age 
a  practice  which  seems  to  be  growing,  and  which  tends  to 
fritter  away  every  estate  assigned  in  useless  litigation,  viz., 
that  of  dissatisfied  creditors  attacking  the  assignment  for 
some  fraud  of  the  debtor.  The  sooner  it  is  understood 
that  when  an  estate  is  assigned  it  is  in  the  possession  of  the 
court  for  orderly  pro  rata  distribution,  and  that  no  one 
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can  interfere  with  it  except  at  his  peril,  the  sooner  creditors 
will  be  able  to  realize  fair  dividends,  and  the  objections  to 
the  law  of  assignments  will  disappear.  If  creditors  would, 
in  assisting  assignees  to  realize  on  the  property  in  their 
hands,  and  in  aiding  the  court  to  hold  them  to  strict  ac- 
count, expend  half  the  ability  and  ingenuity  which  they 
exert  in  their  efforts  to  overreach  each  other,  the  result  of 
these  assignments  would  be  far  more  satisfactory  to  all 
parties. 

The  merits  of  this  case  have  been  fully  disposed  of  by 
the  decisions  rendered  in  Hainilton  Brovm  Shoe  Co,  v. 
Adanis^  ante^  p.  333,  and  Mansjidd  v.  First  Nationul  Bank 
of  Whatcom^  ante^  p.  665,  and  for  the  reasons  therein  set 
forth  the  order  is  affirmed. 

Dunbar,  C.  J.,  and  Anders,  Hoyt  and  Scott,  JJ., 
concur. 
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W.  A.  Freeburger  and  Fannie  Q.  Freeburger,  Ap- 
pdlcmts^  V.  Samuel  Caldwell,  Respondent: 

replevin  —  TITLE    OF    MARRIED    WOMAN — PLEADING  —  APPEAL  — 

AMOUNT  IN  CONTROVERSY. 

In  an  action  by  a  married  woman  to  recover  the  possession  of 
personal  property,  it  is  not  necessary  for  her  to  deraign  her  title  to 
the  property. 

Where  the  amount  in  controversy  in  replevin  is  $200,  the  value 
of  the  goods,  and  $500  damages  for  their  detention^  an  appeal  will 
lie  to  the  supreme  court. 

Appeal  from  Superior  Courts  Mason  County. 

W.  I.  AgneWj  and  M,  J.  Gordon^  for  appellants. 
C  W.  Hartman^  for  respondent. 

89—5  WASH. 
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The  opinion  of  the  court  was  delivered  by 

Stiles,  J. — Action  to  recover  the  possession  of  pei'sonal 
property  alleged  to  be  of  the  value  of  $200,  and  J?500  dam- 
ages for  its  detention.  Plaintiffs  alleged  that  they  were  part- 
ners, under  the  firm  name  of  W.  A  Freeburger  &  Co. 
The  defendant  justified  his  taking  by  answering  that  he 
was  a  constable,  and  had  levied  a  lawful  writ  of  attachment, 
issued  by  a  justice  of  the  peace,  upon  the  goods  as  the 
property  of  G.  W.  Freeburger.  He  also  set  up  that  Mrs. 
Fannie  Q.  Freeburger  was  a  married  woman,  wife  of  G. 
\V.  Freeburger.  Upon  this  state  of  facts  the  court  ren- 
dered judgment  for  the  defendant  on  the  ground  that,  since 
one  of  the  alleged  partners  was  a  married  woman,  there 
was,  on  the  pleadings,  a  want  of  legal  capacity  to  sue  in 
the  plaintiffs,  for  the  reason  that  it  was  not  pleaded  that 
the  wife  acquired  her  interest  in  the  alleged  partnership 
property  through  one  of  the  channels  by  which  the  statutes 
of  this  state  provide  that  a  married  woman  may  have  sepa- 
rate property.  The  allegation  of  the  complaint  was  that 
plaintiffs  ''were  lawfully  possessed ''  of  certain  chattels, 
and  that  defendant  "wrongfully  took"  them  from  their 
possession.  There  was  no  allegation  of  ownership,  nor 
does  the  law  require  ownership  to  be  alleged  in  such  an 
action;  but  the  case  is  presented  here  as  though  ownership 
had  been  alleged,  and  it  will  be  tetter  to  pass  upon  it 
accordingly. 

The  presumption  runs  with  a  conveyance,  by  purchase, 
of  real  property  to  a  married  woman  that  it  is  community 
property  {Yesler  v.  Ilochatettler^  4  Wash.  349,  30  Pac.  Kep. 
398);  and  the  presumption  may  be  that  personal  property 
in  her  possession  is  the  property  of  the  community,  and 
therefore  subject  to  the  husband's  debts;  but,  under  the 
liberal  provisions  of  our  statutes  concerning  the  right  of 
manned  women  to  do  business  for  themselves,  we  do  not 
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think  that  when  they  sue  for  the  possession  of  property, 
and  allege  ownership,  they  should  be  required  to  deraign 
their  title.  To  allege  that  one  is  owner  of  property  in  a 
pleading  is,  of  course,  a  conclusion  of  law;  and  yet  it  has 
been  so  generally  sanctioned  that,  even  in  an  action  to  re- 
cover real  estate,  it  is  all  that  is  required,  excepting  a  fur- 
ther conclusion  that  the  pleader  is  entitled  to  possession. 
Hemyningway  v.  Matlveim^  10  Tex.  207,  does  not  assist  the 
respondent,  for  the  opinion  in  that  case  shows  that  not  only 
could  not  the  wife  dispose  of  the  community  property,  but 
she  was  under  the  same  disability  as  to  her  separate  prop- 
erty, except  under  special  circumstances;  and  it  will  be 
found  to  be  much  the  same  way  in  all  of  the  states  having 
the  community  system,  except  Washington,  where  married 
women  enjoy  greater  freedom  of  contract  and  disposal  of 
their  separate  property  than  in  any  of  the  other  states. 

The  amount  in  controversy  was  $200,  the  value  of  the 
goods,  and  $500  damages  for  their  detention.  This  court, 
therefore,  has  jurisdiction  of  the  case. 

Respondent  suggests  that  the  record  is  defective,  because 
there  is  no  transcript  of  the  replevin  bond,  nor  of  a  certain 
execution  and  the  return  thereon;  but  he  fails  to  point  out 
wherein  the  determination  of  the  case  on  appeal,  whether 
in  favor  of  appellants  or  respondents,  O/Ould  be  affected  by 
the  presence  of  either  of  the  papers  mentioned. 

The  judgment  is  reversed,  and  the  cause  remanded  for 
trial. 

Dunbar,  C.  J.,  and  Hoyt,  Anders  and  Scott,  JJ., 
•concur. 
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W.  A.  Freeburger  and  Fannie  Q.  Freeburger,  Appd- 
lants^  V.  W.  L.  Gazzam  et  al.^  JSespondents. 

LEVY  OF  EXECUTION  —  CLAIM  OF  TITLE  BY  MARRIED  WOMAN  — 

PLEADING. 

Where  the  separate  property  of  the  wife  has  been  seized  upon 
an  execution  against  her  husband,  and  she  sets  up  claim  of  title  by 
affidavit,  under  §491,  Code  Proc,  it  is  not  necessary  for  her  to  plead 
the  evidence  of  her  ownership. 

Appeal  from  Superior  Courts  Mason  County, 

W,  L  Agnew^  and  M.  J,  Gordon^  for  appellants. 
<7.  TF.  Ilartman^  for  respondents. 

The  opinion  of  the  court  was  delivered  by 

Stiles,  J. — This  was  a  case  similar  to  FreAurger  v, 
CdLd/well^  ante^  p.  769,  except  that  the  proceeding  was  in- 
itiated by  affidavit  under  Code  Proc. ,  chap.  4,  title  8.  The 
first  affidavit  was  sufficient  to  try  the  case  upon.  It  stated 
that  the  property  belonged  to  the  claimants,  and  was  veri- 
fied by  one  of  them.  Sec.  491  does  not  require  the  evi- 
dence of  ownership  to  be  pleaded,  as  was  attempted  in  the 
subsequent  amended  affidavits,  and  all  that  was  attempted 
was  surplusage.  Everything  that  was  necessary  to  sustain 
the  allegation  of  ownership  could  be  shown  under  either  of 
the  affidavits;  and  if  it  was  true  that  Mrs.  Freeburger  had 
funds  accumulated  in  the  State  of  Kansas  which  were  there 
subject  to  her  own  disposition,  and  were  not  liable  for  her 
husband^  s  debts,  and  she  brought  them  to  this  state  and 
invested  them  in  these  goods,  the  goods  are  not  community 
property  or  subject  to  the  husband's  debts  here.  What- 
ever the  property  may  have  been  called  in  Kansas,  it  was 
in  effect  her  separate  property,  and  the  laws  of  this  state 
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do  not  undertake  to  change  the  status  or  liability  of  such 
property  merely  by  its  coming  across  our  border.  Having 
alleged  in  the  amended  affidavit  that  Mrs.  Freeburger  was 
a  married  woman,  the  only  proper  additional  matter  was 
that  the  interest  which  she  had  was  her  separate  property. 
Thomas  V.  Desmond^  63  Cal.  426. 

The  value  of  the  property  was  laid  at  $218,  which  gives 
this  court  jurisdiction. 

The  judgment  must  be  reversed,  and  a  trial  had.  So 
ordered. 

Dunbar,  C.  J.,  and  Hoyt,  Anders  and  Scott,  JJ.,  con- 
cur 
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The  State  of  Washington,  Respondent^  v.  H.  C.  Place,       ' 

Appellant, 

SODOMY  —  PROSECUTION     FOR     ASSAULT  —  EVIDENCE  —  SEPARATION 

OF  JURY. 

Although  the  Penal  Code  does  not  define  the  crime  against 
nature  known  as  sodomy,  nor  impose  a  penalty  for  its  commission, 
yet,  under  the  statutory  provisions  making  all  common  law  crimes 
indictable,  a  prosecution  will  be  sustained  for  an  assault  with  in- 
tent to  commit  such  crime. 

In  a  prosecution  for  an  assault  with  intent  to  commit  sodomy 
upOn  the  person  of  another,  perpetrated  upon  a  moving  train,  evi- 
dence is  admissible  of  a  prior  assault  committed  upon  the  same 
train  a  couple  of  hours  previously,  although  made  in  another  state, 
for  the  purpose  of  showing  the  defendant's  real  intention  in  making 
the  second  assault. 

It  is  reversible  error  to  allow  the  jury,  in  a  prosecution  for  a 
criminal  offense,  to  separate,  without  the  consent  of  the  defendant, 
during  the  progress  of  the  trial.     (Hoyt,  J.,  dissents.) 

Appeal  from  Superior  Courts  Lewis  C(^mty. 
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Langhornedk  Langhome^  and  M.J.  Gordon^  for  appellant 
G.  T.  Swasey^  Prosecuting  Attorney,  for  The  State. 

The  opinion  of  the  court  was  delivered  by 

Stiles,  J.— The  information  against  appellant  stated 
facts  sufficient  to  constitute  an  offense  under  Penal  Code, 
§  22.  It  is  true  that  the  crime  against  nature  punishable 
as  a  felony  at  common  law  (1  Bishop's  Crim.  Law,  §  503), 
is  not  so  punishable  in  this  state,  because  no  penalty  has 
been  fixed  by  statute.  But  under  Code  of  1881,  g  782, 
all  common  law  crimes  were  indictable,  and  we  think  the 
change  of  the  phraseology  of  the  section  made  by  the  leg- 
islature of  1891  (Code  Proc,  §  1185),  does  not  restrict  the 
meaning  of  the  section  to  the  jurisdiction  of  the  superior 
court  only. 

That  the  legislature  has  seen  fit  to  allow  the  completed 
offense  to  escape  with  no  punishment,  and  to  inflict  a  severe 
penalty  for  an  assault  committed  with  intent  to  commit  the 
substantive  crime,  is  not  ground  for  the  court's  refusing  to 
sustain  a  prosecution. 

Counsel  appeal  to  us  to  review  the  evidence,  and  say  that 
it  was  insufficient  to  sustain  a  conviction ;  and,  if  we  were 
to  accede  to  the  proposition  that  only  what  happened  in 
Lewis  county  should  be  considered,  it  would  be  difficult  to 
say  that  the  case  had  been  made  out,  because  the  facts  in 
evidence  would  leave  it  doubtful  what  the  appellant  was 
trying  to  do  when  he  made  the  second  assault  upon  the 
complaining  witness.  But  it  was  entirely  legitimate  for 
the  court  to  allow  the  state  to  show  what  occurred  while 
the  train  was  yet  in  Oregon,  for  the  purpose  of  assisting 
the  jury  to  come  to  a  conclusion  as  to  what  appellant's  real 
intention  was  in  making  the  second  assault ;  and  from  what 
had  happened  only  an  hour  or  two  before  we  do  not  see 
how  the  jury  could  have  well  found  otherwise  than  that  the 
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second  assault  was  with  the  same  intent  as  the  first  one, 
where  the  intent  was  very  clear. 

But  the  case  must  be  reversed  for  the  error  of  the  court 
in  permitting  the  jury  to  separate,  without  the  consent  of 
the  appellant,  during  the  progress  of  the  trial.  Code 
Proc,  §  1311,  is  mandatory,  and  must  be  obeyed.  Ander- 
son V.  State,  2  Wash.  183  (26  Pac.  Rep.  267).  It  was 
especially  important  in  such  a  case  as  this,  where  a  large 
number  of  spectators  were  attracted  to  the  trial,  and  where 
the  testimony  given  could  not  help  producing  disgust  and 
indignation.  To  let  a  jury,  under  such  circumstances,  scat- 
ter among  the  crowd,  was  to  subject  them  to  chances  of 
outside  influence  which  they  could  not  avoid,  and  which  the 
accused  had  a  right  to  have  them  kept  free  from. 

Judgment  reversed,  and  cause  remanded. 

Dunbar,  C.  J.,  and  Scott  and  Anders,  JJ.,  concur. 

Hoyt,  J.  [dissentirig),  —  I  am  unable  to  agi*ee  with  the 
majority  of  the  court  in  the  reversal  of  the  judgment. 
The  record  shows  that  the  separation  of  the  jury  during 
the  progress  of  the  cause  was  but  for  a  few  minutes,  and 
that,  at  the  time  such  separation  was  allowed  by  the  court, 
the  defendant  and  his  attorney  were  present,  and  made  no 
objection  whatever  to  such  separation.  Under  these  cir- 
cumstances, I  think  it  should  be  held  that  they  had  con- 
sented thereto.  I  see  no  reason  whatever  for  holding  that 
a  person  charged  with  crime  should  not  be  allowed  to  waive 
any  of  his  rights  the  same  as  he  could  in  a  civil  action.  If 
he  can  waive  all  of  his  rights  to  a  trial,  and  be  adjudged 
guilty  upon  his  own  plea  to  that  effect  (as  he  can  in  the 
case  of  all  crimes  not  capital ),  I  see  no  reason  whatever  for 
holding  that  he  cannot  waive  any  of  the  formalities  to 
which  he  might  be  entitled  as  a  part  of  his  trial.  If  he 
can  thus  waive  his  rights,  he  should  be  held  to  have  done 
so  when  his  conduct  is  such  that  it  appears  clearly  that  he 


776  STATE  V.  PLACE. 


Dissenting  Opinion — Hoyt,  J.  [5  Wash. 

had  knowledge  that  such  formality  was  to  be  dispensed 
with,  and  made  no  objection  thereto.  In  civil  actions  it  is 
universally  held  that  if  a  jury  separate,  even  after  a  case 
has  been  submitted  to  them,  the  verdict  will  not  be  set 
aside  without  proof  that  such  separation  has  been  preju- 
dicial to  the  rights  of  the  party  against  whom  the  verdict 
was  rendered.  There  is  no  reason  why  the  same  rule 
should  not  obtain  in  the  case  of  one  convicted  of  a  crime. 
In  a  capital  case  the  defendant  cannot  waive  his  right  to  a 
trial,  even  by  a  plea  of  guilty;  and  it  may  well  be  held  in 
that  class  of  cases  that  he  cannot  waive  any  formality 
which  is  at  all  essential  to  a  full  and  fair  trial.  It  seems 
to  me  that  in  all  other  criminal  cases  it  is  something  like  a 
travesty  upon  justice  to  hold  that  because  the  jury,  for 
ever  so  brief  a  time,  left  their  seats  without  being  kept  to- 
gether by  an  oflScer,  a  verdict  thereafter  rendered  by  them 
should,  on  motion  of  the  defendant,  be  vacated,  even  al- 
though, at  the  time  the  jury  thus  acted,  he  was  present  in 
court  with  his  counsel  and  saw  them  thus  behaving,  and 
made  no  protest  or  objection  whatever.  So  far  as  I  know, 
the  rule  is  universal  that  in  criminal,  as  well  as  in  civil, 
cases,  the  defendant,  if  aggrieved  by  a  ruling  or  decision  of 
the  court,  must  preserve  his  exception  thereto,  in  order 
that  he  may  get  relief  in  this  court  against  such  ruling,  if 
erroneous.  The  same  principle,  applied  to  the  case  at  bar, 
will,  I  think,  preclude  the  defendant  from  getting  relief 
here  against  something  that  was  improperly  done  during 
the  progress  of  the  trial,  with  his  full  knowledge;  for  the 
reason  that  it  was  his  duty,  if  he  desired  to  take  advantage 
of  such  wrongful  conduct,  to  preserve  an  exception  thereto. 
I  think  the  judgment  should  be  affirmed. 
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[  No.  687.    Decided  February  20, 1803.] 

Traders'  Bank  of  Tacoma  etal.^  Respondents^  v.  George 
D.  BoKiEN,  Tacoma  Trust  and  Savings  Bank  et  al,^ 
Appellants. 

appeal— NOTICE  TO  CO-DEFENDANTS. 

Where  an  appeal  is  prosecuted  from  a  judfi^ment  by  one  of  several 
defendants  in  the  action,  the  fact  that  the  attorney  for  appellant 
was  also  the  attorney  for  one  of  the  other  defendants  is  no  excuse 
for  not  .serving  such  a  defendant  with  notice  of  the  appeal. 

Appeal  from  Superior  Courts  Pierce  County. 

Richards^  Murray  cfc  Pratt^  for  appellants. 

Pritchard^  Steoejxs^  Grosscup  cfc  Seymour  (J.  A.  William- 
son^ of  counsel),  for  respondents. 

The  opinion  of  the  court  was  delivered  by 

Hoyt,  J.  —  This  action  was  commenced  by  the  plaintiff 
against  several  defendants.  Judgment  was  duly  rendered 
therein,  from  which  one  of  the  defendants  has  sought  to 
appeal  to  this  court.  The  notice  of  appeal  given  by  §aid 
defendant  was  directed  to  and  served  upon  the  plaintiff  and 
all  the  defendants  excepting  Benjamin  A.  Chilberg.  As  to 
this  defendant  the  notice  was  entirely  silent,  and  there  is  no 
proof  in  the  i-ecord  that  it  was  ever  served  upon  him  or  his 
attorney.  For  the  reason  that  said  defendant  Chilberg  was 
not  made  a  party  to  the  appeal  a  motion  is  made  to  dis- 
miss the  same. 

It  has  frequently  been  held  by  this  court  that  under  the 
provisions  of  our  statute  all  the  parties  who  had  appeared 
in  the  action  in  the  court  below  must  be  made  parties  to  the 
appeal,  either  by  joining  therein,  or  having  notice  thereof 
served  upon  them.  It  follows  that  the  motion  is  well 
taken,  unless  there  is  something  in  the  record  to  take  this 
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case  out  of  the  general  rule.  It  is  alleged  on  the  part  of 
the  appellant  that  it  is  thus  taken  out  of  said  rule  by  reason 
of  the  fact  that  the  attorney  for  the  appellant  was  also  the 
attorney  for  said  defendant  Chilberg  in  the  court  below, 
and  that  such  being  the  fact,  the  knowledge  of  said  attor- 
ney of  such  notice  of  appeal  having  been  given  should  be 
held  equivalent  to  service  upon  said  defendant  of  a  copy  of 
the  notice.  We  are  unable  to  agree  with  this  contention. 
In  our  opinion  the  said  defendant  Chilberg  was  in  no  man- 
ner bound  by  the  knowledge  thus  derived  by  one  who  had 
in  the  court  below  acted  as  his  attornev.  He  was  in  no 
sense  made  a  party  to  the  appeal  by  the  simple  fact  of  such 
notice,  and  it  would  have  been  entirely  competent  for  him 
to  have  prosecuted  an  appeal  from  the  judgment  at  any 
time  within  six  months  after  its  rendition,  regardless  of  the 
fact  of  the  attempted  appeal  by  this  appellant. 
The  motion  to  dismiss  must  be  granted. 

Dunbar,  C.  J.,  and  Anders,  Scott  and   Stiles,  JJ., 
concur. 


[  No.  68^1.    Decided  Febnmrj-  23. 1893.] 

"^  (JB^  H.  P.  Downs  and  S.  A.  Downs,  Bespomfents^  v.  Seattle 

AND  Montana  Railway  Company,  Appell^int. 

EMINENT  DOMAIN  —  APPROPRIATION   OF  RIGHT-OF-WAY — REMEDIES 

—  APPEAL — ERROU  NOT  IN  RECORD. 

Laws  1889-90,  p.  294,  providing  for  the  appropriation  of  land  by 
corporations  for  rij?hts-of-way  and  requiring  that  such  proceedings 
be  instituted  by  the  party  seeking  to  condemn  the  land,  does  not 
provide  that  such  proceeding  shall  be  exclusive  of  all  other  remedies; 
and,  where  lands  have  been  appropriated  before  the  institution  of 
the  proceeding  provided  for  in  said  act,  the  land  owner  may  main- 
tain a  common  law  action  for  trespass. 

Error  of  the  court  in  refusing  to  dismiss  an  action  of  trespass  on 
the  ground  that  the  same  elements  of  damage  were  passed  upon  and 
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paid  for  in  a  proceeding  to  condemn  the  land,  cannot  be  urged  upon 
appeal  unless  so  much  of  the  proceedings  of  the  suit  for  condemna- 
tion are  brought  up  as  is  necessary  to  show  that  the  grounds  upon 
which  recoveries  were  had  in  the  two  suits  were  identical.  (  Stiles 
and  HoYT,  JJ.,  dissent.) 

Appeal  from  Superior  Courts  Skagit  County, 

Burke^  Shepard  ik  Woods^  for  appellant. 
Million  cfe  Ilouser^  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

Scott,  J. — This  appeal  is  from  a  judgment  rendered  in 
the  superior  court  of  Skagit  county  in  favor  of  the  respond- 
ents, for  the  sum  of  $500,  in  an  action  brought  against  the 
railroad  company  for  trespassing  upon  certain  lands  owned 
by  them,  and  for  destroying  one  hundred  rods  of  fence, 
and  for  cutting  and  removing  valuable  timber  thereon 
growing. 

The  railroad  of  the  appellant  is  constructed  across  the 
respondent's  land.  Preliminary  to  building  the  same,  ne- 
gotiations were  had  between  the  railroad  company  and  the 
respondents  for  the  purpose  of  agreeing  on  terms  for  a 
right-of-way.  A  survey  had  been  made  by  the  railroad 
company  for  its  line  of  road  across  said  land,  and  in  ac- 
cordance therewith  a  deed  had  been  prepared  and  signed 
by  the  respondents,  but  the  same  was  never  delivered  to 
the  railroad  company.  It  seems  that  after  these  negotia- 
tions the  company  concluded  to  change  the  location  of  its 
road  upon  said  lands,  which  it  did,  and  proceeded  to  con- 
struct the  same  in  accordance  with  such  changed  location. 
At  this  point  all  negotiations  looking  towards  the  convey- 
ance of  a  righ^of-way  by  the  respondents  to  the  railroad 
company  seem  to  have  been  suspended,  although  the  com- 
pany claims  that  all  the  acts  performed  by  it  in  entering 
upon  such  lands  and  in  building  its  line  of  railroad  were 
done  with  the  knowledge  and  consent  of  the  respondents. 
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The  respondents  deny  this,  and  testify  that  they  notified 
the  railroad  company  not  to  enter  upon  said  lands  and  build 
said  road  in  accordance  with  the  location  as  changed.  This 
was  a  question  of  fact,  which  the  jury  disposed  of. 

As  one  of  its  defenses  to  said  action  the  raih'oad  com- 
pany pleaded  the  act  of  the  legislative  assembly  approved 
March  21,  1890,  relating  to  the  institution  of  proceedings 
where  land  is  sought  to  be  taken  for  a  right-of-way,  and 
allege  that  the  same  is  exclusive.  The  lower  court  held 
that  the  act  in  question  did  not  constitute  a  bar  to  plaint- 
iff's action,  and  the  jury  found  in  their  favor  upon  the 
facts.  The  verdict  was  rendered  in  favor  of  the  plaintiffs 
on  the  13th  day  of  October,  1891.  The  defendant  made  a 
motion  to  set  it  aside  and  for  a  new  trial,  and  while  said 
motion  was  pending  it  instituted  proceedings  under  said  act 
to  condemn  a  right-of-way  for  its  railroad  in  accordance 
with  its  location.  In  this  proceeding  a  judgment  of  con- 
demnation was  rendered  in  favor  of  the  railroad  company, 
and  the  sum  of  $630  was  awarded  the  respondents  as  dam- 
ages, which  the  company  paid.  Thereafter,  on  the  7th  day 
of  January,  1892,  the  railroad  company  moved  that  the 
action  instituted  by  the  respondents  be  dismissed,  upon  the 
ground  that  the  matters  for  which  they  had  recovered 
damages  in  said  action  were  fully  paid  for  and  satisfied  by 
the  payment  of  the  judgment  in  the  condemnation  proceed- 
ings. This  motion  was  denied,  as  was  also  the  motion  for 
a  new  trial,  whereupon  judgment  was  rendered  for  the  re- 
spondents upon  the  verdict,  and  the  railroad  company  ap- 
pealed. 

By  comparincy  the  condemnation  act  of  1890  (Laws 
1889-90,  p.  294),  with  the  previous  one  approved  Feb- 
ruary 1,  1888  (Laws  1887-88,  p.  68),  which  it  superseded, 
a  material  difference  is  noticed  therein.  The  firet  section 
of  the  1888  act  in  direct  terms  authorized  the  institution 
of  such  proceedings  by  either  party,  and  §  14  of  said  act 
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provided  that  the  remedy  therein  authorized  should  be  ex- 
clusive of  all  other  remedies.  The  subsequent  act  omitted 
the  express  authorization  permitting  the  land  owners  to  in- 
stitute the  proceeding,  but  said  act,  in  §  2,  in  speaking  of 
the  notice  to  be  given,  says: 

''  Such  notice  shall  be  signed  by  the  president,  manager, 
secretary  or  attorney  of  the  corporation;  and  in  case  the 
proceedings  provided  for  in  this  chapter  are  instituted  by 
the  owner  or  any  other  person  or  party  interested  in  the 
land,  real  estate  or  other  property  sought  to  be  appro- 
priated, then  such  notice  shall  be  signed  by  such  person, 
owner  or  party  interested,  or  his,  her  or  its  attorney." 

This  is  the  only  reference  in  said  act  anywhere  looking 
toward  the  right  of  the  land  owners  to  institute  the  pro- 
ceedings. The  provisions  of  the  act  relating  to  what  the 
notice  shall  contain  are  largely  inconsistent  with  the  insti- 
tution of  such  proceedings  by  the  land  owners;  and  it  is 
very  questionable  whether  a  remedy  is  provided  in  said  act 
for  such  owner  in  case  the  railroad  company  fails  to  institute 
the  proceedings.  An  owner  cannot  certainly  know  just 
where  the  railroad  is  to  be  located  in  advance  of  its  con- 
struction, for,  although  a  survey  has  been  made,  yet  this  is 
subject  to  change,  and  was  changed  in  this  particular  in- 
stance. In  instituting  proceedings  to  condemn,  the  peti- 
tion should  show  the  definite  location  of  the  road,  and  the 
railroad  company  only  can  well  know  in  advance  where 
this  is  to  be. 

The  proceeding  is  not  in  the  last  act  declared  to  be  ex- 
clusive of  all  other  remedies.  Under  the  circumstances 
we  do  not  think  that  the  remedy  is  an  exclusive  one.  Bel- 
lingham  Bay  Ry.^  etc,^  Co,  v,  Loose^  2  Wash.  500  (27  Pac. 
Rep.  174).  It  was  provided  for  the  purpose  of  authoriz- 
ing the  railroad  company  to  institute  the  proceeding  before 
commencing  the  construction  of  the  road,  the  only  thing  the 
company  would  have  a  right  to  do,  preceding  this,  would 
be  to  enter  upon  the  land  for  the  purpose  of  determining 
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the  location  of  the  road;  and  where  the  company  fails  to 
institute  the  proceeding,  as  in  this  case,  we  are  of  the  opin- 
ion that  the  land  owner  has  his  right  to  a  common  law  ac- 
tion. He  cannot  certainly  know  the  purposes  for  which 
the  railroad  company  enters  upon  his  land;  presumably  it 
would  be  for  the  purpose  of  building  a  railroad,  but  the 
company  at  any  time  might  abandon  the  location  and  re- 
move or  change  the  location  of  its  road  so  as  to  avoid 
crossing  such  owner's  land  at  all.  The  company  would 
not  be  bound  to  accept  the  right-of-way  or  to  construct  the 
road,  although  it  had  entered  upon  the  construction. 

Appellant  urges  here  that  this  action  should  have  been 
dismissed  by  the  lower  court  upon  its  motion  made  upon 
the  condemnation  proceedings,,  as  a  basis,  and  contends  that 
the  very  elements  of  damage  for  which  plaintiffs  obtained 
a  judgment  in  this  case  were  considered,  passed  upon  and 
paid  for  in  the  proceedings  to  condemn.  The  only  knowl- 
edge we  have  that  this  was  the  fact  is  by  an  affidavit  of  one 
of  the  attorneys  for  the  appellant.  Counter  affidavits  were 
filed  by  the  respondents.  These  affidavits  directly  contra- 
dict each  other.  Those  filed  by  the  respondents  allege  that 
none  of  the  damages  considered  in  the  condemnation  pi*o- 
ceedings  were  the  same  as  those  for  which  they  recovered 
in  this  action.  The  record  in  the  condemnation  case  is  not 
here,  and  we  are  in  no  position  to  say  what  the  truth  of  the 
matter  is. 

It  is  contended  by  the  respondents  that  the  value  of  the 
premises  was  not  recovered  in  the  action  for  trespass,  and 
this  is  sustained  by  an  instruction  which  the  court  gave  to 
the  jury,  directing  them  that  the  plaintiffs  could  not  re- 
cover for  the  value  of  the  premises  in  such  action.  Had 
the  plaintiffs  sought  to  have  done  so,  the  railroad  company 
might  have  secured  its  right-of-way  in  that  action  without 
resorting  to  the  proceedings  to  condemn.  All  future  dam- 
ages were  likewise  excluded  from  the  consideration  of  the 
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jury  in  the  trespass  case  by  the  instructions  of  the  court; 
that  is,  such  as  were  likely  to  result  to  the  land  in  conse- 
quence of  the  building  and  operation  of  the  road.  The 
court  which  heard  and  decided  this  motion  had  tried  both 
of  said  actions,  and  it  was  in  a  position  to  know  what  the 
facts  were.  Had  the  appellant  desired  to  have  presented 
this  point  to  the  court,  it  was  necessary  for  it  to  have 
brought  up  so  much  of  the  proceedings  in  the  suit  for  con- 
demnation as  was  necessary  to  show  that  the  grounds  upon 
which  recoveries  were  had  in  said  suits  were  identical. 
Failing  to  have  done  so,  there  is  no  foundation  upon  which 
it  can  allege  error  in  the  ruling  of  the  lower  court  thereon. 

The  appellant  also  alleges  that  the  superior  court  errone- 
ously refused  to  give  certain  instructions  to  the  jury  which 
it  had  requested.  It  is  unnecessary  to  set  out  these  in- 
structions and  also  the  instructions  which  the  court  did 
give,  as  we  do  not  consider  that  the  point  submitted  in  this 
particular  is  a  close  one.  The  record  shows  that  the  case 
was  fairly  submitted  to  the  jury  by  the  lower  court,  and 
that  the  instructions  fully  and  fairly  cover  the  matters  they 
were  to  pass  upon. 

Affirmed. 

Dunbar,  C.  J. ,  and  Anders,  J. ,  concur. 

Stiles,  J.  (dissenting). — There  is  no  possible  gainsaying 
the  fact  that  the  result  of  the  court's  decision  is  to  require 
the  appellant  to  pay  twice  for  the  same  thing.  The  allega- 
tion of  the  complaint  is,  that  the  railroad  company^  s  agents 
entered  upon  respondent's  land  and  constructed  ditches  and 
grades  for  a  distance  of  half  a  mile,  and  cut  down  and  de- 
stroyed timber  and  tore  away  one  hundred  rods  of  fence. 
The  proof  showed  that  all  of  the  alleged  damage  was  done 
within  the  limits  of  the  right-of-way  which  was  lawfully 
appropriated  and  paid  for  long  before  the  judgment  in  this 
case  was  entered;  and  the  charge  of  the  court  to  the  jury 
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carefully  and  explicitly  limited  the  recovery  to  the  actual 
damage  done.  The  opinion  of  the  court  says  that  the  record 
in  the  condemnation  proceeding,  which  was  instituted  and 
completed  between  the  time  of  the  verdict  and  the  entry  of 
judgment  in  this  case,  is  not  here,  and  therefore  we  cannot 
know  whether  the  same  items  of  damage  were  covered  in 
both  cases.  But  we  have  the  showing  made  by  affidavit 
on  a  motion  to  dismiss,  heard  months  before  this  judgment, 
that  the  condemnation  had  been  had,  and  that  $630  had 
been  paid  as  the  result  of  it,  for  the  taking  of  the  land  in 
the  right-of-way,  and  for  injuriously  affecting  the  remainder 
of  the  tract;  and  that  such  a  proceeding  was  had  is  not  de- 
nied. It  is  true  that  the  opposing  affidavits  of  the  respond- 
ent say  that  the  condemnation  proceeding  did  not  '*  include 
any  present  damages  by  reason  of  any  unlawful  or  tortious 
acts  of  the  defendant,"  whatever  that  may  mean.  But  we 
are  bound  to  know  as  a  matter  of  law,  at  least,  in  the  ab- 
sence of  some  clear  showing  to  the  contrary,  that  the  court 
in  the  second  case  must  have  considered  the  taking  as  hav- 
ing occurred  when  the  entry  was  made,  and  the  damages 
as  having  accrued  then,  so  that  the  verdict  would  include 
interest  from  that  time.  This  paid  for  the  land  at  the  time 
of  the  actual  appropriation  before  any  act  of  interference 
or  spoliation  was  committed,  with  all  the  trees  and  fences, 
and  the  right  to  destroy  them  and  dig  up  the  soil,  as  the 
building  of  the  road  required.  Having  paid  for  the  right 
to  do  these  things,  to  be  required  to  pay  again  for  having 
done  them,  is  to  have  to  pay  twice  for  the  same  thing,  an 
injustice  which  a  court  ought  not  to  permit  on  so  technical 
a  ground.  The  proper  proceeding  in  such  cases,  viz.,  where 
there  is  a  question  between  the  parties  as  to  whether  the 
right-of-way  has  not  been  granted  or  the  trespass  waived, 
was  followed  in  Biles  v.  Tacoma^  etc.^  JR.  M.  Co,^  ante,  p. 
509,  where,  in  an  action  of  ejectment  against  the  railroad 
company,  the  court  found  for  the  plaintiff  and  assessed  his 
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damages,  and  then  stayed  proceedings  for  a  time  sufficient 
to  enable  condemnation  proceedings  to  be  taken  and  con- 
eluded.  In  this  case  the  judgment  ought  to  be  reversed, 
and  the  cause  dismissed  upon  payment  of  the  costs  in  the 
superior  court;  and  that  not  having  been  the  disposition  of 
the  matter,  I  dissent. 

HoYT,  J.,  concurs. 


[No.  787.    Decided  February  28,  IMS.] 

Ejelly,  Dunne  &  Co.,  a  corporation,  Eespondent^  v. 
Charles  M.  Johnson  and  Benjamin  F.  Thompson, 
Appellants. 

ASSUMPSIT —  PLEADING  AND  PROOF  —  VARIANCE . 

In  an  action  against  two  as  partners,  for  goods  sold  and  delivered 
to  them  at  their  instance  and  request,  where  the  evidence  is  to  the 
effect  that  they  had  merely  undertaken  to  be  responsible  for  the 
purchase  of  said  goods  by  a  certain  corporation,  the  jury  should 
be  instructed  to  return  a  verdict  for  the  defendants,  if  they  find 
that  the  goods  were  sold  to  such  corporation. 

Appeal  from  Superior  Courts  Pierce  County. 

Parsons  cfe  Cordl^  for  appellants. 
Marshall  K.  Snell^  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

Stiles,  J. — The  complaint  alleged  that  the  defendants, 
Charles  M.  Johnson  and  Benjamin  F.  Thompson,  were  at 
all  times  named  therein  co-partners,  trading  under  the 
name  and  style  of  the  Washington  Manufacturing  Com- 
pany, and  that  the  plaintiff,  between  certain  dates,  at  the 
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instance  and  request  of  the  defendants,  sold  and  delivered 
to  them  certain  merchandise. 

Upon  the  trial  some  testimony  was  admitted  tending  to 
show  that  although  the  defendants  had  never  formally 
entered  into  a  partnership,  they  had  done  business  in  such 
a  way  as  to  bind  themselves  as  partners  by  holding  out, 
and  that  they  were  known,  as  the  Washington  Manufac- 
turing Company.  But  while  there  was  some  evidence, 
which,  it  is  claimed,  tended  to  show  that  the  defendants 
had  bought  the  goods,  a  large  part  of  the  evidence  which 
was  admitted  and  considered,  under  objection,  was  to  the 
effect  that  they  had  merely  undertaken  to  be  responsible 
for  the  purchase  of  certain  goods  by  the  Washington  Man- 
ufacturing Company,  which  was  a  corporation.  The  ad- 
mission of  that  testimony  and  a  portion  of  the  charge  of 
the  court  are  complained  of.     The  charge  was  as  follows: 

"If  you  find  from  the  evidence  that  the  Washington 
Manufacturing  Company  was  a  corporation,  no  promise  or 
agreement  by  these  defendants  to  answer  for  the  debt  or 
default  of  the  said  corporation  will  be  valid,  unless  some 
note  or  memorandum  therefor  was  made  in  writing  and 
signed  by  the  party  to  be  charged  therewith;  or  unless 
some  consideration  passed  for  the  promise ;  or  unless  credit 
was  given  to  them  direct ;  but  if  any  of  these  exceptions 
exist,  the  promise  would  be  good  whether  it  was  in  writing 
or  not.  If  you  find  that  Thompson  and  Johnson  bought 
out  the  assets  of  this  company  or  corporation,  then  they 
could  assume  the  debt  of  the  company,  and  the  purchase 
would  be  a  consideration  for  the  promise,  and  validates  it 
Thompson  and  Johnson  could  do  business  as  partners  and 
use  any  name  they  pleased,  of  a  company  or  otherwise,  and 
could  assume  the  debts  of  their  predecessors  as  part  of  the 
purchase.  If  such  assumption  passed  it  would  make  a 
contract  for  payment." 

This  language  of  the  court  was  entirely  outside  of  the 
cause  of  action  pleaded,  and  its  only  effect  was  to  mislead 
the  jury.     Such  of  the  plaintiff's  testimony,  also,  as  tended 
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to  show  merely  a  promise  to  assume  a  debt  or  to  pay  for 
goods  sold  to  a  corporation  was  open  to  the  same  objection. 
The  court  should  have  charged  that  if  the  jury  found  that 
the  Washington  Manufacturing  Company  was  a  corpora- 
tion and  the  goods  were  sold  to  it,  they  must  find  for  the 
defendants.  Under  the  pleadings  there  was  no  alterna- 
tive. Objections  had  been  repeatedly  made,  and  there  was 
no  offer  of  amendment  made  by  the  plaintiff. 

The  judgment  must  be  reversed  and  the  cause  remanded 
for  a  new  trial,  and  it  is  so  ordered. 

Dunbar,  C.  J.,  and  Hoyt,  Scott  and  Anders,  JJ., 
concur. 
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[  No.  789.    Decided  February  23, 1893.] 

C.  C.  Cherry  and  C.  R.  Parkes,  Respondents^  v.  J.  M. 
Arthur  et  al.^  Appellants^  and  Tabor  A.  Sherman  et 
al,^  Respondents. 

FIXTURES  —  PLANER  —  CONDITIONAL  SALE  —  TITLE  OF  MORTGAGEE.    .  

'    6    787 

A  planer  used  in  a  sawmill,  although  some  fastening  be  neces-  '  ^  ^^ 
sary  to  its  use,  is  not  such  a  lixture  as  to  pass  with  a  mortgage  of 
the  realty,  as  against  one  retaining  title  to  the  machine  in  himself, 
under  a  contract  of  conditional  sale. 

Where  a  machine  is  sold  conditionally,  a  portion  of  the  price  to 
be  cash  and  the  balance  conditional  sale  notes,  the  fact  that  the 
purchaser  does  not  pay  the  cash,  but  subsequently  mortgages  real 
estate  to  secure  the  cash  payment,  no  agreement  being  made  for 
the  surrender  of  the  conditional  sale  notes,  does  not  render  the  sale 
absolute. 

Appeal  from  Superior  Courts  Pierce  County. 

Oreene  (&  Turner^  for  appellants. 

Stevens,  Seymour  cfe  Skarpstein,  for  respondents. 
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The  opinion  of  the  court  was  delivered  by 

Stiles,  J. — Respondent  Sherman  made  to  respondents 
Cherry  and  Parkes  a  mortgage  of  certain  real  estate,  ''to- 
gether with  the  sawmill,  machinery,  out-buildings,  appurte- 
nances and  fixtures  of  any  and  all  kinds  belonging  to  the 
same."  Among  the  machinery  in  the  mill  was  a  planer, 
which  was  bolted  to  the  floor  in  such  a  way  as  to  keep  it 
from  moving  from  its  place  when  being  used.  Its  only 
connection  with  the  motive  power  was  by  a  belt  over  a 
pulley  wheel.  This  planer  had  been  delivered  to  Sherman 
by  appellant  Arthur  under  a  conditional  sale  contract, 
which  was  efiTectual  to  retain  the  title  in  appellant  as  be- 
tween him  and  Sherman — De  Saint  Germain  v.  WiTid,  3 
Wash.  T.  189  (13  Pac.  Itep.  753);  Dodd  v.  Boioles,  3 
Wash.  T.  383  (19  Pac.  Rep.  156)  — whether  it  were  fas- 
tened to  the  building  or  not,  so  long  as  it  did  not  become 
a  part  of  the  realty. 

In  ascertaining  whether  such  a  machine  does  become 
part  of  the  realty  in  favor  of  mortgagees,  the  rule  is,  that 
the  manner,  purpose  and  eflfect  of  annexation  to  the  free- 
hold must  be  regarded.  If  a  building  be  erected  for  a 
definite  purpose,  or  to  enhance  its  value  for  occupation, 
whatever  is  built  into  it  to  further  those  objects,  becomes 
a  part  of  it,  even  though  there  be  no  [^rmanent  fastening 
such  as  would  cause  permanent  injury  if  removed.  But 
mere  furniture,  although  some  fastening  be  necessary  to 
its  advantageous  use,  is  removable.  Peculiarly  subject  to 
this  rule  are  machines  which  can  be  used  in  one  place  as 
well  as  another,  and  which  add  nothing  to  the  building, 
though  they  may  be  of  advantage  to  the  business  conducted 
there;  and  we  think  the  planer  in  this  case  is  of  the  class 
mentioned  {McConnell  v.  Bloody  123  Mass.  47),  especially 
as  Cherry  &  Parkes  were  not  mortgagees  for  value,'  but  to 
secure  a  pre-existing  debt 
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But  a  point  is  made  that  the  appellant  had  taken  other 
security  for  the  unconditional  payment  of  the  price  of  the 
planer,  and  that  for  that  reason  the  sale  should  be  held  to 
become  absolute.  The  price  of  the  planer  was  eight  hun- 
dred dollars,  one-half  of  which  was  to  be  paid  in  cash,  the 
conditional  sale  notes,  under  which  the  possession  of  the 
machine  was  claimed,  covering  the  remainder.  No  cash 
was  paid,  but  considerable  time  was  conceded.  When  that 
time  had  expired,  appellant  took  from  Sherman  a  mortgage 
of  real  estate  to  secure  the  cash  payment  on  the  planer  and 
certain  other  indebtedness  then  due.  There  was  no  pre- 
tense of  any  settlement  between  appellant  and  Sherman, 
and  no  agreement  to  surrender  the  conditional  sale  notes. 
Under  these  facts  we  see  no  reason  for  disturbing  the  con- 
tract between  the  parties.  Appellant  contracted  for  cash, 
but  he  has  been  compelled  to  accept  a  substitute  in  the 
shape  of  a  mortgage,  and  as  to  the  conditional  portion  of 
the  arrangement,  there  has  been  no  change.  Cherry  & 
Parkes,  at  least,  have  no  right  to  complain,  for  they  have 
parted  with  nothing,  but  are  purely  voluntary  mortgagees. 

The  decree  will  be  reversed,  and  a  new  decree  entered  in 
accordance  with  this  opinion. 

Dunbar,  C.  J.,  and  Hoyt,  Scott  and  Anders,  JJ.,  con- 
cur. 


[  No.  838.    Decided  February  23,  1893.] 

William  H.  Fife  et  al.,  RespondcnU^  v.  John  Olson  et 

al,^  Appellants. 

APPEAL — STIPULATED    FACTS  —  ABSENCE    OF   TESTIMONY — UNLAW- 
FUL DETAINER  —  PLEADING. 

Where  a  cause  is  tried  upon  a  stipulated  statement  of  facts,  with 
a  right  to  either  party  to  read  evidence  from  a  certain  transcript  in 
an  action  in  another  court,  such  testimony  cannot  be  considered  on 
appeal,  unless  settled  by  statement  of  facts  or  bill  of  exceptions. 
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The  failure  of  plaintiffs  to  reply  to  the  defendants  allegation  of 
title  and  color  of  title  is  immaterial,  when  the  stipulated  facts  upon 
which  the  cause  is  tried  admit  title  in  the  plaintiffs. 

Semble,  That  in  an  action  for  unlawful  detainer,  under  Code 
Proc,  §§  571-3,  a  reply  is  not  necessary  to  affirmative  matter  con- 
tained in  the  answer. 

Appeal  from  Superior  Courts  Pierce  County. 

Carroll  cfe  Cat^oll^  and  D.  C  Hansen^,  for  appellants. 
Parsons  <&  Corell^  for  respondents. 

The  opinion  of  the  court  was  delivered  by 

Scott,  J. — This  is  an  action  for  unlawful  detainer, 
brought  under  gg  571-3,  Code  Proc.  The  case  was  tried 
upon  a  stipulated  statement  of  facts,  with  a  right  reserved 
to  either  party  to  read  evidence  from  a  certain  transcript 
of  testimony  in  an  action  in  the  United  States  circuit  court, 
begun  by  Anthony  P.  Ciirr  against  the  plaintiifs  in  this  ac- 
tion and  others.  The  cause  was  tried  before  the  court  with- 
out a  jury,  judgment  was  rendered  for  the  plaintiffs  and 
the  defendants  appealed.  No  statement  of  facts  or  bill  of 
exceptions  was  settled.  It  appears  that  testimonj^  was 
read  at  the  trial  from  the  transcript  aforesaid,  but  that  tes- 
timony is  not  here.  If  the  case  is  here  to  be  tried  at  all, 
it  is  only  upon  the  stipulated  facts,  which  are  in  substance 
as  follows: 

"1.  That  plaintiffs  have  title,  as  shown  by  the  abstract 
annexed  to  the  complaint,  and  that  the  abstract  shall  be 
accepted  as  sufficient  evidence  of  their  title  unless  defend- 
ants should  demand  further  evidence,  and  no  claim  is  made 
that  they  have.  The  patent  to  Sproul  under  which  plaint- 
iffs derive  title  was  issued  December  15,  1875. 

''2.  That  twelve  years  after  this  patent  was  issued  — 
April  9,  1887  —  said  Anthony  P.  Carr  commenced  an  ac- 
tion against  these  plaintiffs  and  others  to  set  aside  the 
patent  and  to  I'ecover  the  lands.  That  he  failed  in  this  ac- 
tion, the  court  deciding  that  he  had  no  title  to  or  interest, 
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legal  or  equitable,  in  the  lands.    The  evidence  referred  to 
in  the  stipulation  was  given  upon  that  trial. 

"'3.  That  while  Carr's  suit  w^as  {)ending  these  defend- 
ants and  others  entered,  without  any  title  or  claim  of  title, 
but  with  the  expectation  that  it  would  ultimately  be  held 
government  land  subject  to  entry,  and  that  they  would  be 
allowed  to  enter  it.  That  after  the  case  had  been  decided 
against  Carr,  and  it  had  ])een  held  that  he  had  no  interest 
in  the  land,  they  obtained  from  him  his  consent  that  'so 
far  as  he  was  concerned '  they  could  stay  there  until  his 
appeal  therein  should  be  determined  by  the  supreme  court 
of  the  United  States.  The  proceedings  in  taking  the  appeal 
are  set  out  and  show  that  he  gave  a  cost  bond  only,  and  no 
order  w*as  made  by  the  court" 

The  further  point  is  made  by  the  appellants,  that  in  their 
answer  they  alleged  that  Carr,  from  whom  they  obtained 
title,  had  been  in  possession  of  the  lands  under  a  claim  of 
title  and  color  of  title  for  more  than  twenty  years  preced- 
ing the  action,  and  they  allege  that  this  was  not  denied  nor 
replied  to  by  the  plaintiffs,  and  for  that  reason  the  judg- 
ment  should  have  gone  for  the  defendants.  But  in  the 
facts  as  stipulated  it  appears  that  the  plaintiffs  own  the 
land,  and  that  whatever  claims  Carr  had,  or  had  ever  made, 
had  been  tried  and  decided  against  him.  Furthermore,  the 
statutes  under  which  this  proceeding  was  brought  do  not 
seem  to  require  a  reply  to  any  aflSrmative  matter  contained 
in  the  answer. 

Upon  the  case  as  made  here,  the  judgment  of  the  su- 
perior court  must  be  affirmed. 

Dunbar,  C.  J.,  and  Hoyt  and  Anders,  JJ.,  concur. 

Stiles,  J. ,  did  not  sit,  being  disqualified. 
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[  No.  702.    Decided  February  24, 1893.] 

Jens  Peater  Hansen,  Respondent^  v.  J.  H.  Hoffman, 
othenoise  known  as  John  H.  Crawford^  Met^pondenU 
AND  W.  W.  Swank,  Appellant. 

NEGOTIABLE    INSTRUMENTS  —  FRAUDULENT   TRANSFER  —  BONA   FIDE 

HOLDER. 

Although  one  may  fraudulently  procure  the  assignment  of  a  note 
and  mortgage  to  himself  and  transfer  them  to  a  third  pei'son  as  se- 
curity^ for  a  loan,  yet  such  third  person  stands  in  the  position  of  a 
bona  fide  holder  for  value  to  the  extent  of  the  money  advanced  on 
such  security,  when  he  is  ignorant  of  the  fraud,  even  if  the  character 
and  value  of  the  security  may  have  been  such  as  to  arouse  the  sus- 
picion of  a  prudent  business  man. 

Appeal  from  Superior  Courts  King  County. 

l^eston^  Alhertson  cfe  Donworth^  for  appellant. 

Stratton^  Lewis  dk  Gilnian  {A,  G.  McBride^  of  counsel), 
for  respondent. 

The  opinion  of  the  court  was  delivered  by 

Scott,  J. — The  disposition  of  this  case  rests  upon  a 
question  of  fact.  Respondent  Hansen  was  the  holder  and 
owner  of  two  negotiable  promissory  notes,  each  being  for 
the  sum  of  $1,200,  and  secured  by  a  mortgage  upon  cer- 
tain real  estate.  The  defendant,  then  known  to  respondent 
Hansen  as  J.  H.  Hoffman,  entered  into  an  agreement  with 
Hansen  whereby  they  were  to  purchase  a  certain  saloon  in 
the  city  of  Seattle,  and  conduct  a  saloon  business  therein 
as  partners.  The  purchase  price  of  said  saloon  and  stock 
was  $5,200,  all  of  which  Hoffman  was  to  advance,  and 
Hansen  agreed  to  transfer  to  Hoffman  the  notes  aforesaid 
and  mortgage  as  security  for  his  one-half  of  the  purchase 
price.  Pending  these  negotiations  l)etween  Hbffman  and 
Hansen,  Hoffman,  under  the  name  of  J.  H.  Crawford,  was 
negotiatin<i:  with  appellant.  Swank,  for  the  purpose  of  ob- 


HANSEN  V.  HOFFMAN.  793 

Feb.  1893.]  Opinion  of  the  Court— Scott,  J. 

taining  a  loan  from  him.  At  this  time  he  obtained  from 
Hansen  an  assignment  of  the  notes  and  mortgage  in  ques- 
tion, said  assignment  being  a  separate  instrument,  executed 
and  acknowledged  by  him  before  a  notary  public,  and  he 
delivered  it  to  Hoffman.  The  notes  and  mortgage  were 
taken  by  Hansen,  and  he  went  with  Hoffman  to  one  Rosen- 
feldt,  the  proprietor  of  the  saloon  which  they  proposed  to 
purchase,  and  there  deposited  said  notes  and  mortgage  in 
the  safe  of  the  said  Rosenfeldt,  in  an  envelope  belonging 
to  Hoffman.  The  assignment  in  question  had  been  ex- 
ecuted to  Hoffman  as  J.  H.  Crawford,  although  Hansen  did 
not  know  this,  the  assignment  not  having  l>een  read  to 
him.  He  claims  that  it  was  fraudulently  procured  from 
him;  that  he  understood,  and  it  was  represented  to  him 
to  be,  an  agreement  to  enter  into  partnership.  Some 
time  after  the  notes  and  mortgage  were  deposited  as  afore- 
said, Hoffman  went  to  the  saloon  in  question,  and  obtained 
them  from  the  proprietor,  and  took  them  to  appellant, 
Swank.  At  this  tiipe  the  notes  purported  to  have  Han- 
sen's name  on  the  back  of  them.  Hoffman  transferred  the 
notes  and  mortgage  to  Swank,  and  executed  to  him  a  note 
for  ^1,260,  and  obtained  from  him  ^960.  Hansen  denied 
ever  having  indorsed  the  notes,  and  claimed  that  his  name 
had  been  forged  thereon  by  Hoffman,  and  that,  in  conse- 
quence of  the  assignment  having  been  fraudulently  obtained 
from  him,  he  never  parted  with  the  title  to  the  notes  and 
mortgage,  and  that  appellant  Swank  obtained  no  title  or 
rights  thereto,  even  though  he  acted  in  good  faith.  But 
he  claims  that  Swank  acted  not  in  good  faith.  It  appears 
that  when  the  notes  and  mortgage  were  taken  to  Swank  he 
noticed  a  difference  between  the  signatures  on  the  back  of 
the  notes  and  the  signature  to  the  assignment,  whereupon 
Hoffman,  or  Crawford,  said  he  would  take  them  back,  and 
have  them  re-indorsed.  He  took  them  with  him  and  re- 
turned in  a  short  time,  and  said  that  Hansen  had  refused 
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to  indorse  them  again,  saying  he  had  written  his  name  on 
them  once,  and  that  was  enough;  but  he  wrote  his  name 
on  a  separate  piece  of  paper,  and  sent  that  along,  where- 
upon Swank  accepted  the  papers.  Hansen  subsequently 
brought  this  action  to  restrain  Swank  from  disposing  of 
the  notes  and  mortgage,  and  to  obtain  possession  of  them. 
He  alleged  that  Swank  obtained  the  same  without  consid- 
eration; also  that  he  did  not  obtiiin  them  in  good  faith. 
It  is  urged  that  Swank  had  notice  that  Hoffman,  or  Craw- 
ford, rather,  as  he  was  known  to  him,  was  an  unreliable 
person.  It  appears  that  he  had  previously  obtained  a  loan 
from  Swank  for  S^50  with  an  irresponsible  surety,  and  that 
Swank  had  threatened  to  prosecute  him  for  misrepresenta- 
tions connected  therewith;  and  from  that  fact,  and  the  fact 
that  Swank's  suspicions  were  aroused  by  the  discrepancy 
in  Hansen's  signature  upon  the  notes  and  upon  the  assign- 
ment, and  the  further  fact  that  Swank  took  the  mortgage 
without  any  investigation  of  the  title  to,  or  value  of,  the 
land  covered  by  it,  he  argues  and  insists  that  Swank  was 
not  a  honajid^  holder;  and  this  is  admitted  to  be  the  turn- 
ing point  in  the  case,  if  Hansen  actually  executed  the  as- 
signment of  said  papers  as  an  assignment,  and  did  not 
indorse  the  notes. 

It  would  be  useless  to  undei*take  to  set  forth  all  the  tes- 
timony. Several  witnesses  were  sworn  and  testified,  in- 
cluding the  notary  public  before  whom  Hansen  executed 
the  assignment;  and  we  are  satisfied  from  the  proofs  in  the 
case  that  Hansen,  at  the  time  he  executed  the  document  to 
Hoffman,  knew  that  he  was  assigning  the  notes  and  mort- 
gage to  him.  After  the  proposed  partnership  arrangement 
fell  through,  he  called  upon  Hoffman,  and  asked  that  the 
assignment  be  returned  to  him,  he  calling  it  "the  paper.'' 
It  is  admitted  that  this  document  was  not  read  to  Hansen 
at  the  tim6  he  signed  it,  but  the  notary  says  it  was  ex- 
plained to  him.     At  the  time  he  went  to  obtain  it  from 
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Hoffman,  Hoffman  opened  a  drawer  in  his  desk,  and,  tak- 
ing out  a  paper,  said,  "Here's  your  paper,"  holding  it  up 
before  him,  and  proceeded  to  tear  it  up,  and  throw  it  into 
the  waste  basket.  Hansen  asked  if  it  had  been  placed 
upon  record.  Hoffman  told  him  it  had  not,  and  Hansen 
went  away  apparently  satisfied.  In  advancing  Hoffman, 
or  Crawford,  the  ^960,  Swank  was  apparently  making  $300 
out  of  the  transaction,  and  as  a  part  of  said  sum  he  re- 
turned to  him  the  note  for  $60  which  Crawford  had  pre- 
viously given  him.  He  said  he  did  not  investigate  the 
title  to  the  land,  or  its  value,  because  he  knew  the  parties 
who  had  purchased  it  of  Hansen,  and  gave  him  the  notes 
and  mortgage  to  secure  a  part  of  the  purchase  price,  and 
he  was  satisfied  to  rely  upon  their  judgment  as  to  the  title 
and  value.  It  is  immaterial  whether  Hansen  indorsed  the 
notes  or  not,  and  we  are  not  called  upon  to  find  as  to  that, 
as  we  are  satisfied  that  he  did  execute  the  assignment,  know- 
ing substantially  the  effect  of  it.  Some  days  after  their 
negotiations  to  go  into  partnership  had  ceased,  and  Hansen 
had,  as  he  supposed,  seen  the  document  he  had  executed  to 
Crawford  destroyed,  he  went  to  the  saloon  in  question  to 
demand  his  papers,  and  found  that  they  had  been  given  up 
to  Hoffman.  The  proprietor  of  the  saloon  said  he  under- 
stood Hoffman  had  a  right  to  them  when  they  were  left 
there,  and  for  that  reason  he  permitted  him  to  take  them. 
Hoffman  was  arrested,  tried  and  convicted,  and  sentenced 
to  the  penitentiary  for  his  transactions  in  said  matters. 

In  this  case  the  lower  court  found  that  Swank  did  not 
obtain  the  notes  and  mortgage  in  good  faith,  and  found  for 
plaintiff,  whereupon  Swank  appealed  to  this  court.  In  this 
particular  we  think  the  finding  of  the  court  was  wrong. 
We  are  well  satisfied  from  the  proof  that  Swank  actually 
advanced  the  $960,  including  the  note  for  5!^50,  to  Craw- 
ford; and,  although  he  might  not  have  been  very  cautious 
in  the  matter,  and  took  chances  that  perhaps  a  prudent 
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business  man  would  not  have  taken  without  further  satis- 
fying himself  of  the  character  and  value  of  the  security, 
yet  we  do  not  think  that  Swank  doubted  Crawford's  title 
to  the  papers  in  the  least,  nor  suspected  him  of  acting  un- 
der two  different  names;  and  later,  when  he  received  in- 
formation which  caused  him  to  suspect  the  character  of 
Crawford,  and  to  doubt  that  the  transaction  upon  his  part 
was  all  right,  he  caused  an  investigation  to  be  set  on  foot. 
Swank  would  not  have  made  this  additional  loan  of  over 
$900  in  money  had  he  supposed  that  Crawford  was  not  the 
owner  of  the  notes  and  mortgage,  as  he  pretended  to  be. 
While  he  might  have  supposed  that  the  paper  was  not  first 
class,  such  as  would  pass  at  a  bank  ordinarily,  doubtless 
he  was  willing  to  take  some  chances  in  this  regard  in  order 
to  secure  the  bonus  of  $300,  and  security  for  the  $50  he 
had  previously  loaned  to  Crawford.  Before  the  transac- 
tion was  closed  between  Swank  and  Crawford  he  caused 
Crawford  to  go  with  him  to  see  his  attorney,  and  the  whole 
matter  was  submitted  to  such  attorney,  and  his  advice  taken 
thereon;  whereupon  the  trade  was  consummated.  It  fairly 
appears  that  Swank  acted  in  good  faith,  and  he  should  be 
protected  to  the  extent  of  the  money  that  he  advanced. 

Consequently  the  judgment  of  the  court  below  should  be 
modified  to  the  extent  that  Swank  have  a  lien  upon  the 
notes  and  mortgage  for  the  sum  of  $960,  with  interest 
thereon  at  the  rate  of  10  per  cent,  from  the  time  he  ad- 
vanced the  same  to  Crawford  until  the  same  be  paid  to 
him,  and  that,  upon  paying  said  amount  to  Swank,  the 
papers  should  be  returned  to  Hansen  ;  and  for  that  pur- 
pose the  same  may  be  taken  from  the  files  of  this  court, 
upon  the  stipulation  of  counsel ;  appellant  to  recover  costs. 

HoYT,  Anders  and  Stiles,  JJ.,  concur. 

Dunbar,  C.  J.  {dissenting),  —  From  all  the  testimony  in 
the  case  I  am  not  satisfied  that  the  court  was  not  justified 
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in  coming  to  the  conclusion  that  it  did.  The  trial  judge 
had  the  witnesses  before  him,  and  therefore  had  better  op- 
portunity to  distinguish  the  true  testimony  from  the  false 
than  this  court  has,  and,  unless  it  clearly  appears  that  he  is 
wrong,  I  am  not  inclined  to  disturb  his  findings.  I  there- 
fore dissent  to  the  modification  of  the  judgment. 


[No.  713.    Decided  February  24,  1893.] 

William  H.  Pilling,  Respondent^  v.  Willard  A.  Morse, 

Appdlant. 

PLEADING  AND  PROOF — VARIANCE  —  HARMLESS  ERROR  —  INSTRUC- 
TIONS. 

Id  an  action  upon  a  promissory  note,  in  which  the  complaint 
alleged  that  plaintiff  had  loaned  defendant  the  money,  there  is  no 
variance  when  the  evidence  shows  that  the  money  had  been  loaned 
to  defendant  by  the  plaintiff's  wife,  but  was  in  fact  the  plaintiff^s 
money. 

Error  in  permitting  a  leading  question  to  be  asked  is  harmless 
when  the  question  is  upon  an  immaterial  matter. 

Where,  in  an  action  for  $100  money  loaned,  it  is  brought  out  on 
cross-examination  of  the  plaintiff  that  he  had  previously  loaned  the 
defendant  $100,  which  had  been  paid,  there  is  no  error  in  the  court's 
charging  that  "the  court  will  instruct  you  on  this  point  .  .  . 
that  this  $100  is  the  $100  which  the  plaintiff  claims  was  loaned  by 
Mrs.  Pilling  to  the  defendant,  not  any  other;  .  .  .  the  court 
called  your  attention  to  that  particularly  for  the  purpose  of  impress- 
ing on  your  minds  that  we  are  not  trying  any  other  $100  transaction 
between  the  parties,  and  the  testimony  in  this  case  has  fixed  this 
$100  transaction,  and  unless  that  occurred  the  plaintiff  cannot  re- 
cover on  that." 

Appeal  from  Superior  Courts  King  County. 

John  Fairjidd^  and  Daniel  T.  Oross^  for  appellant. 
AUen  ds  Powell^  for  respondent. 
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The  opinion  of  the  court  was  delivered  by 

Scott,  J. — The  plaintiff  brought  an  action  against  the 
defendant  to  recover  the  sum  of  $280,  on  several  causes  of 
action  pleaded  in  his  complaint,  one  of  which  was  upon  a 
promissory  note  for  the  sum  of  $100.  He  obtained  judg- 
ment, and  the  defendant  appealed. 

The  firat  error  alleged  is  as  to  testimony  admitted  in  re- 
lation to  the  cause  of  action  upon  the  note.  The  testimony 
showed  that  the  money  had  been  obtained  by  the  defend- 
ant from  the  plaintiff's  wife.  The  plaintiff  testified  that  it 
was  his  money.  Appellant  alleges  that  the  proof  was  in- 
admissible because  of  the  allegation  in  the  complaint  that 
the  plaintiff  had  loaned  the  defendant  this  money.  There 
is  no  substance  in  this  point.  It  is  immaterial  whether  the 
defendant  obtained  the  money  from  the  hand  of  the  plaint- 
iff or  whether  it  was  delivered  by  his  wife. 

The  next  error  alleged  is  upon  a  question  which  the 
plaintiff's  attorney  asked  the  plaintiff.  It  was  objected  to 
as  leading.  The  court  permitted  an  answer.  The  ques- 
tion went  to  an  immaterial  matter  and  was  of  no  conse- 
quence with  regard  to  the  matter  in  controversy. 

The  last  objection  raised  is  with  reference  to  an  instruc- 
tion which  the  court  gave  the  jury.     It  is  as  follows: 

''The  second  cause  of  action  is  for  $100  loaned  money 
which  he  claims  that  was  loaned  by  the  plaintiff  to  the  de- 
fendant and  the  court  will  instruct  you  on  this  point  that 
this  $100,  for  the  purpose  of  distinguishing  it  from  any 
other  $100,  that  this  $100  is  the  $100  which  the  plaintiff 
claims  was  loaned  by  Mrs.  Pilling  to  the  defendant,  not 
any  other,  and  the  plaintiff  cannot  recover  for  any  other 
than  that  in  any  event;  he  is  limited  in  his  proof  to  that 
particular  transaction.  The  court  does  not  indicate  in  any 
manner  as  to  what  the  evidence  is;  you  are  the  judge;  the 
court  called  your  attention  to  that  particularly  for  the  pur- 
pose of  impressing  on  your  minds  that  we  are  not  trying 
any  other  $100  transaction  between  the  parties,  and  the 
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testimony  in  this  case  has  fixed  this  $100  transaction. 
And  unless  that  occurred  the  plaintiff  cannot  recover  on 
that;  if  it  did  occur,  of  course  you  will  find  for  the  plaint- 
iff on  that  cause  of  action. ' ' 

It  is  contended  by  the  appellant  that  this  instruction  was 
objectionable  because  there  was  a  controversy  as  to  the 
particular  $100  which  the  plaintiff  had  loaned  the  defend- 
ant. It  appeared  from  the  cross  examination  of  the  plaint- 
iff by  the  defendant's  attorney  that  he  had  previously 
loaned  the  defendant  $100,  and  that  the  defendant  had 
paid  it.  But  there  was  no  controversy  as  to  this  prior 
loan,  and  it  was  in  nowise  made  an  issue  by  the  plaintiff. 
He  only  sought  to  recover  for  one  $100  loan.  The  de- 
fendant was  not  injured  by  the  instruction. 

AflBrmed. 

Dunbar,  C.  J.,  and  Hoyt,  Stiles  and  Anders,  JJ., 
concur. 


[No.  760.    Decided  February  24, 18D8.] 

ViNCENC  Charvat,  Respondent^  v.  Peter  E.  Meyers, 

Appellant, 

COMPROMISE  —  CONSIDERATION    FOR   PROMISE   TO   PAY  —  EVIDENCE. 

Where  one  by  representing  his  own  land  as  railroad  land  induced 
another  to  settle  and  make  improvements  thereon,  and  afterwards 
claimed  the  lands  and  improvements  as  his  own,  but  as  a  compro- 
mise of  the  controversy  that  arose  between  them,  promised  to  pay 
the  value  of  the  improvements,  such  compromise  was  sufficient  con- 
sideration for  the  promise  to  pay. 

In  an  action  upon  a  promise  to  pay  the>cost  of  certain  improve- 
ments evidence  is  not  admissible  to  show  that  the  value  of  the  land 
Was  not  enhanced  by  such  improvements. 

Appeal  from  Superior  Courts  Spokane  County. 
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Jones^  Voorhees  db  Stephens^  for  appellant. 

Da/vid  Ilernian^  P.  F,  Quinn^  and  James  Dawson^  for  re- 
spondent. 

Tbe  opinion  of  the  court  was  delivered  by 

Scott,  J. — This  was  an  action  brought  by  the  plaintiff 
against  the  defendant  to  recover  the  sum  of  $268,  for  im- 
provements made  by  him  on  lands  owned  by  the  defend- 
ant. The  plaintiff  obtained  judgment  and  the  defendant 
appealed. 

The  complaint  alleges  that  on  the  20th  day  of  Novem- 
ber, 1890,  the  defendant  represented  to  the  plaintiff  that  a 
certain  piece  of  land,  describing  it,  was  vacant  and  unoccu- 
pied, and  that  the  plaintiff  could  acquire  title  thereto  from 
the  Northern  Pacific  Railroad  Company  by  settling  thereon, 
improving  the  same  and  making  application  to  purchase 
from  said  company;  that  the  plaintiff,  relying  on  said  state- 
ments, and  in  ignorance  of  the  true  location  of  said  land, 
settled  thereon  and  made  valuable  and  permanent  improve- 
ments in  the  way  of  erecting  a  dwelling  house,  digging  a 
well  and  clearing  several  acres  of  land;  that  said  land  was 
not  situated  as  the  defendant  represented  it  to  be,  but  in 
fact  was,  and  now  is,  owned  by  the  defendant  in  fee;  that 
after  the  making  of  said  improvements  the  defendant 
claimed  the  tract  of  land,  together  with  the  improvements; 
that  thereafter  the  plaintiff  and  defendant  effected  a  com- 
promise, and  the  defendant  undertook  to  pay  to  plaintiff 
the  just  and  reasonable  value  of  said  improvements  and  all 
damages  sustained  by  the  plaintiff;  but  that  he  thereafter 
refused  to  do  so. 

The  defendant's  answer  was  a  general  denial,  with  a  coun- 
ter claim  for  the  use  and  occupation  of  the  land  and  for  cut- 
ting timber  thereon.  Appellant  alleges  that  the  complaint 
does  not  state  facts  sufficient  to  constitute  a  cause  of  action, 
and  that  the  evidence  was  insufficient  to  sustain  a  recovery. 
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He  alleges  that  no  consideration  was  pleaded  for  the  alleged 
promise  of  the  defendant;  that  the  amended  complaint  sim- 
ply pleaded  a  promise  for  past  consideration,  upon  which 
no  liability  can  be  based;  that  there  was  no  controversy  be- 
tween the  parties  upon  which  the  said  pretended  compro- 
mise could  be  based. 

We  think  there  were  sufficient  facts  proven  to  show  a  con- 
troversy between  the  parties  as  to  the  misrepresentations 
of  the  defendant  and  his  liability  therefor.  According  to 
the  plaintiff's  testimony  the  defendant  sought  the  plaintiff 
and  advised  him  to  settle  on  the  land  and  pretended  to 
show  him  where  the  lines  were,  but  did  not  show  him 
the  true  location  thereof.  The  facts  testified  to  by  the 
plaintiff  were  sufficient  to  support  a  promise  to  pay,  re- 
gardless of  whether  the  misrepresentations  of  the  defend- 
ant were  or  were  not  fraudulent.  The  defendant  assumed 
to  know  the  location  of  the  land,  and  he  owned  the  land 
adjoining  the  tract  owned  by  the  railroad  company.  The 
action  was  properly  brought  upon  the  promise  to  pay.  It 
sufficiently  appears  that  upon  the  payment  of  the  amount 
the  defendant  was  to  have  all  of  the  improvements,  and 
this  would  naturally  result  from  the  situation.  The  plaint- 
iff testified  that  it  would  be  impracticable  to  remove  the 
buildings,  and  of  course  it  was  impossible  to  move  the 
other  improvements.  The  defendant  reaped  the  benefit  of 
the  plaintiff's  labor  and  money  performed  and  expended  as 
aforesaid  by  reason  of  the  acts  of  the  defendant. 

There  was  no  error  in  not  permitting  the  defendant  to 
show  that  the  value  of  the  land  was  not  enhanced  by  the 
improvements,  for  the  plaintiff  sought  to  recover  upon  the 
promise  of  the  defendant  to  pay  the  cost  of  the  improve- 
ments. The  issues  of  fact  were  settled  by  the  jury  in 
favor  of  the  plaintiff. 

The  defendant  complains  of  an  instruction  given  by  the 
court  which  he  claims  was  not  warranted  by  the  pleadings 
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or  evidence.     He  points  out  no  particular  otherwise  than 
this,  wherein  he  claims  that  it  was  erroneous.     The  in- 
struction was  directly  pertinent  to  the  issues  made. 
Judgment  affirmed. 

Dunbar,  C.  J.,  and  Hoyt,  Stiles  and  Anders,  JJ., 
concur. 


[No.  704.    Decided  February  Z7, 1893.] 

Isaac  W.  McDougall,  Respondent^  v.  Mary  L.  Mo- 


!2i-fii  DouGALL,  Appellant , 

DIVORCE  —  INCOMPATIBILITY . 

Where  the  evidence  in  an  action  for  divorce  discloses  no  other 
ground  than  that  the  parties  will  not  live  together  as  husband  and 
wife,  a  decree  separating  them  should  not  be  granted. 

Appeal  from  Superior  Courts  Snoliomuh  County, 

FishbacJc^  Hardin  (&  McLean^  for  appellant. 

The  opinion  of  the  court  was  delivered  by 

Hoyt,  J. — This  was  an  action  for  divorce,  and  was  heard 
upon  the  merits.  On  such  hearing,  the  court  below  granted 
to  the  plaintiff  a  decree  of  divorce,  with  other  relief.  It  is 
with  great  reluctance  that  this  court  disturbs  a  decree  of  a 
lower  court  on  a  review  of  the  facts  found  by  such  court 
upon  proofs  taken  before  it.  In  this  case,  however,  there 
is  such  an  absolute  want  of  proof  to  sustain  the  findings  of 
the  court  that  we  feel  compelled  to  interfere.  The  testi- 
mony of  the  plaintiff,  if  all  taken  as  true,  establishes  only 
such  a  state  of  facts  that,  if  a  decree  of  divorce  can  prop- 
erly be  granted  thereon,  it  will  follow  that  nine  couples  out 
of  ten,  of  the  station  in  life  of  the  parties  to  this  action, 
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coald,  upon  application  to  the  court  and  a  showing  of  the 
state  of  the  relations  between  them,  be  properly  granted  a 
release  from  the  bonds  of  matrimony.  Not  only  is  there 
such  want  of  sufficient  showing  on  the  part  of  the  plaintiff, 
but  even  the  slight  showing  which  he  does  make  is  sub- 
stantially contradicted  by  the  proofs  offered  on  the  part  of 
the  defendant,  which,  under  all  the  circumstances  of  the 
case,  we  think  entitled  to  as  much,  if  not  more,  weight 
than  that  offered  on  the  part  of  the  plaintiff.  It  follows 
that,  in  our  opinion,  there  was  no  case  made  which  author- 
ized the  court  to  interfere  as  between  the  parties.  The 
only  theory  upon  which  we  can  account  for  the  action  of 
the  court  below  is  that  it  came  to  the  conclusion  that,  under 
all  the  circumstances  of  the  case,  the  parties  would  not 
probably  again  live  together  as  husband  and  wife,  and  from 
that  fact  assumed  that  it  would  be  proper  to  decree  a  dis- 
solution of  the  marriage  bonds.  There  are  some  who  would 
justify  a  divorce  for  this  reason,  but  for  the  good  name  of 
our  state,  we  are  glad  to  be  able  to  say,  that  principles  of 
this  kind  have  not  yet  taken  the  shape  of  legal  enactment 
here.  As  our  statute  at  present  stands,  it  is  not  enough  to 
authorize  a  decree  of  divorce  that  the  court  should  find  as 
a  fact,  that  the  parties  will  no  longer  live  together  as  hus- 
band and  wife.  It  is  necessary  that  there  should  be  found 
to  exist  some  of  the  causes  mentioned  in  the  statute  in 
favor  of  the  one  as  against  the  other  party,  and  that  the 
party  in  favor  of  whom  such  cause  of  divorce  is  found  has 
not  been  guilty  of  like  misconduct  against  the  other  party. 
The  decree  will  be  reversed,  and  the  cause  remanded 
with  instructions  to  dismiss  the  action.  The  appellant  will 
recover  the  costs  of  both  courts. 

Scott,  Anders  and  Stiles,  J  J. ,  concur. 

DuNBAB,  C.  J. ,  concurs  in  the  result. 
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[  No.  751.    Decided  February  27, 1898.] 

The   State  of  Washington,  on  the  relation  of  Peter 
Timm^  Respondents  v.  F.  W.  Trounce,  Appellant. 

CONTEMPT — FAILURE  TO  OBEl'  SUMMONS — JURISDICTION  OF  COURT. 

Where,  in  a  proceeding  supplementary  to  execution,  a  person 
residing  in  another  county  has  been  summoned  and  has  refused  to 
obey  the  summons,  he  cannot  be  adjudged  guilty  of  contempt  of 
court  until  it  has  first  been  made  to  appear  that  his  residence  is 
within  twenty  miles  of  such  court. 

Appeal  from  Superior  Courts  Pierce  County. 

Parsons  cfe  CoreU^  Blaine  <&  De  Vries  {E.  C.  Hxighes^  of 
counsel),  for  appellant. 

TT.  H.  SnelL  County  Attorney  {Heilig  &  Hartman^  of 
counsel),  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

Scott,  J. — The  respondent  moves  to  strike  portions  of 
the  transcript  for  certain  reasons  specified,  but  as  the  mo- 
tion presents  no  points  that  have  not  been  heretofore  de- 
cided by  the  court,  it  will  be  denied  without  setting  them 
forth. 

One  Peter  Timm  recovered  a  judgment  against  D.  Steg- 
man,  S.  Loeb  and  John  Frazier,  in  the  superior  court  of 
Pierce  county,  and  proceedings  were  instituted  supple- 
mentary to  execution,  and  this  proceeding  is  founded 
therein.  The  appellant  was  not  a  party  to  said  suit,  but 
was.  summoned  to  appear  under  §§524  and  525,  Code 
Proc,  and  failing  to  appear,  he  was  adjudged  guilty  of  a 
contempt  of  court.  Several  questions  are  raised  upon  this 
appeal,  but  as  the  determination  of  one  of  them  disposes 
of  the  proceeding,  the  others  will  not  be  discussed. 

The  appellant  was  served  with  process  in  King  county, 
which  commanded  him  to  appear  before  the  superior  court 
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of  Pierce  county  at  a  time  and  place  specified.  At  the 
time  of  the  hearing  the  appellant  appeared  by  an  attorney 
and  objected  to  the  proceedings  on  the  ground  that  the 
court  had  no  jurisdiction  in  the  premises,  for  the  reason 
that  the  appellant  resided  more  than  twenty  miles  from  the 
place  where  he  was  cited  to  appear  as  aforesaid.  This  ob- 
jection was  overruled. 

In  such  a  matter  as  this  the  appellant  is  summoned 
rather  as  a  witness  than  as  a  party  to  a  proceeding.  Such 
proceedings  are  authorized  to  be  taken  before  a  court  or 
judge,  and  are  special  in  their  nature.  No  presumption 
can  attach  in  favor  of  the  jurisdiction  of  the  court.  There 
was  no  proof  submitted  to  the  court  in  any  way  that  the 
defendant  resided  within  twenty  miles  of  the  place  at  which 
he  was  commanded  to  appear  and  testify.  Section  524 
aforesaid  authorized  the  judge  to  make  an  order  requiring 
such  person  to  appear  before  him,  or  a  referee  appointed 
by  him.  Section  525  declares  that  a  witness  may  be  com- 
pelled to  appear  and  testify  before  the  judge  or  referee 
upon  any  proceedings  under  this  chapter  as  upon  the  trial 
of  an  issue  of  fact.  Section  1650  declares  that  no  person 
shall  be  obliged  to  attend  as  a  witness  before  any  court  of 
record,  judge,  referee,  etc.,  in  any  civil  action  or  proceed- 
ing out  of  the  county  in  which  he  resides,  unless  his  resi- 
dence be  within  twenty  miles  of  such  court,  judge,  etc. 
In  this  case,  before  the  appellant  could  have  been  adjudged 
guilty  of  a  contempt  of  court,  it  should  first  have  appeared 
that  he  resided  within  the  jurisdiction  of  the  court.  Other- 
wise a  party  might  be  summoned  and  compelled  to  appear 
from  a  remote  part  of  the  state,  to  make  his  objections  to 
a  proceeding  in  which  he  had  no  interest  whatever,  except 
to  protect  himself  from  paying  money  or  delivering  prop- 
erty upon  an  invalid  order. 

We  do  not  think  that  such  can  be  the  intent  of  the  law, 
and  before  a  party  can  be  punished  for  a  failure  to  obey 
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the  summons,  it  must  appear  that  the  court  had  jurisdiction 
over  him,  and  a  rosidence  within  twenty  miles,  as  afore- 
said, is  one  of  the  essential  requirements. 

It  follows  that  the  superior  court  had  no  jurisdiction  to 
make  an  order  adjudging  the  appellant  guilty  of  a  con- 
tempt of  court,  nor  to  render  any  judgment  against  him 
whatever  in  said  proceedings,  and  the  same  are  in  each  and 
every  part  reversed  and  set  aside. 

Dunbar,  C.  J.,  and  Hoyt,  Anders  and  Stiles,  JJ., 
concur. 


[  No.  836.    Decided  February  4, 1803.] 

A.  Weber,  Respondent,  v.  George  W.  Yancy,  Appellant. 
Appeal  Jrom  Superior  Court,  King  County. 

Burke,  Shepard  &  Woods,  for  appellant. 

Emmons  &  Emmons,  Faden  &  Gridley,  and  Hawley  &  Prouly,  for 
respondent. 

OPINION  ON  MOTION. 

Dltnbar,  C.J. —  Respondent  in  this  case  brings  to  this  court  a 
short  record,  and  moves  the  court  to  affirm  the  judgment  appealed 
from,  and  for  judgment  in  this  court  for  the  amount  thereof,  to- 
gether with  interest  and  costs,  against  appellant  and  his  sureties, 
for  the  reason  that  appellant  has  failed  to  file  a  transcript  of  the 
case  within  the  time  prescribed  by  law.  In  consideration  of  the 
showing  made  by  the  appellant  in  extenuation  of  his  failure  to  file 
the  transcript  within  the  time  prescribed  by  law,  w^e  think  it  would 
be  too  harsh  a  judgment  to  dismiss  the  appeal,  or  affirm  the  judg- 
ment, but  inasmuch  as  the  respondent  had  a  right  under  the  rules 
of  the  court  to  make  the  motion  he  has  made  in  this  case,  we  deem 
it  but  just  to  impose  terms  upon  the  appellant,  and  it  is,  therefore, 
ordered  that  upon  the  payment  by  appellant  to  the  attorney  for  re- 
spondent, within  ten  days,  of  the  sum  of  twenty-iive  dollars,  the 
motion  will  be  overruled,  and  if  not  so  paid  within  that  time,  the 
motion  will  be  sustained,  and  the  appeal  dismissed  as  prayed  for. 

Anders,  Scott,  Hoyt  and  Stiles,  J  J.,  concur. 
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[No.  440.    Deoided  February  7, 1898.] 

Bellingham  Bay  and  British  Columbia  Railroad  Company, 
Appellant^  v.  H.  B.  Strand  and  Josephine  Strand,  Bespondents. 

ON  MOTION  TO   RE-TAX  COSTS. 

Per  Curiam.  —  This  is  a  motion  to  re-tax  costs,  and  the  motion  is 

as  follows! 

**Come  now  the  above  named  respondents  and  respectfully  peti- 
tion the  above  entitled  court  for  an  order  re-taxing  the  costs  taxed 
by  the  clerk  of  the  above  entitled  court  herein,  on  the  ground  and 
for  the  reason  that  said  costs  have  been  improperly  taxed  by  the 
clerk,  and  on  the  further  ground  that  said  costs  have  been  improp- 
erly allowed  to  the  appellants  by  the  clerk  of  this  court." 

The  judgment  was  rendered  in  this  cause  May  12, 1892,  the  re- 
mittitur issued  July  30th,  and  the  execution  issued  August  18th;  so 
thai  nearly  eight  months  have  elapsed  since  the  opinion  was  ren- 
dered, and  nearly  six  months  since  the  execution  was  issued;  under 
these  circumstances  the  motion  for  re- taxation  of  costs  will  not  at 
this  time  be  entertained  by  this  court. 

Further,  the  motion  is  so  indefinite  that  the  opposite  party  has 
no  notice  of  what  particular  items  of  costs  are  objected  to. 

For  these  reasons  the  motion  will  be  refused.  The  other  ques- 
tions raised  in  the  discussion  of  the  case  we  do  not  now  pass  upon. 


[  No.  863.    Decided  February  20, 1893.] 

Seattle  and  Montana  Railway  Company,  Respondent,  v.  The 
State  op  Washington  et  al..  Appellants. 

Original  Application  for  Certiorari. 

Ashion  &  Cfuipman,  and  Andrew  F.  Burleigh,  for  petitioner. 

Stiles,  J. — This  is  a  petition  of  the  Columbia  &  Puget  Sound 
Railroad  Company  and  others  for  a  writ  of  certiorari  to  review  the 
action  of  the  superior  court  of  King  county  in  adjudging  the  pro- 
posed appropriation  of  certain  rights-of-way  in  the  city  of  Seattle 
a  public  use. 

We  are  of  the  opinion  that  all  of  the  questions  which  could  be 
raised  upon  certiorari  in  such  a  case  can  be  as  well  determined 
upon  appeal;  and  as  the  statute  provides  for  adequate  protection 
to  the  petitioner  through  the  bond  required  to  be  furnished  by  the 
condemning  party,  the  application  is  denied. 

Dunbar,  C.  J.,  and  Anders,  Hoyt  and  Scott,  JJ.,  concur. 
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ANIMALS.    See  Constitutional  Law,  1;   Municipal  Cor- 
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APPEAL. 

1.  Statement  of  Facts — Settlement  Subseqtieni  to  Day  Appointed. 
Where  a  statement  of  facts  proposed  for  settlement  is  a 
stenographer's  report  of  the  trial,  to  which  neither  the  res- 
pondent nor  the  judge  proposes  any  amendment,  neither 
party  is  required  to  attend  before  the  court  at  the  time  fixed 
for  settlement,  and  the  statement  is  sufficient  on  appeal,  al- 
though the  court  may  certify  thereto  on  a  day  later  than 
that  fixed  in  the  notice  of  settlement. — Cogswell  v.  West  St., 
etc..  Electric  By.  Co 46 

2.  Harmless  Error — Departure  in  Pleading.  Although  the 
complaint  and  reply  in  an  action  are  inconsistent,  and  one 
negatives  the  other,  yet  where  the  issues  involved  have 
been  fully  tried,  and  no  harm  or  surprise  resulted  to  de- 
fendants in  consequence  of  the  pleadings,  such  error  is 
harmless. — Dearborn  Fdry.  Co.  v.  Augustine 67 

3.  Failure  to  File  Transcript — Excuse.  An  appeal  will  not  be 
dismissed  for  failure  to  tile  a  transcript  within  sixty  days 
after  notice  of  appeal,  where  it  appears  that  the  delay  was 
caused  by  the  withdrawal  from  the  cleric's  office  and  the 
misplacing  by  the  attorney  for  respondents  of  the  original 
petition  in  the  case,  it  satisfactorily  appearing  that  appel- 
lant acted  with  due  diligence  in  preparing  the  transcript 
after  the'finding  and  return  of  said  petition. — Bast  v.  Hysom,    88 

4.  Withdrawal  of  Transcript  for  Purpose  of  Amejiding  Certifi- 
cate. Where  an  appellant  has  full  notice,  through  the  brief 
and  oral  argument  of  respondent  upon  a  motion  to  dismiss 
an  appeal,  of  the  insufficiency  of  the  certificate  of  a  state- 
ment of  facts,  but  fails  to  suggest  that  the  certificate  does 
not  correspond  with  the  facts  in  the  case  and  ask  for  relief 
against  the  action  of  the  court  below,  he  cannot,  after  a 
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judgment  of  dismissal,  have  the  cause  reinstated  for  the 
purpose  of  Withdrawing  the  transcript  in  order  to  have  the 
judge's  certificate  amended  to  correspond  with  the  facts. — 
Clark-Harris  Co.  v.  DoulhtU 96 

5.  Dismissal — Reinstatement  of  Appeal.  Where  an  appellant 
has  a  petition  for  rehearing  pending  by  which  he  seeks  to 
reverse  the  action  of  the  appellate  court  in  dismissing  his 
appeal,  he  cannot  be  heard  upon  a  motion  to  reinstate  the 
cause. — Id 96 

6 .  Oral  Notice — Time  of  Giving.  Notice  of  ap peal  given  orally 
in  open  court  must  be  given  at  the  time  of  rendition  of  judg- 
ment in  order  to  be  effective. — Cusick  v.  Beyers 98 

7.  Action  at  Law  Tried  on  Equity  Side — Statement  of  Facts. 
Where  a  court  of  equity  obtains  jurisdiction  of  a  cause  for 
any  purpose  it  retains  it  for  all  purposes,  and,  on  appeal, 
a  statement  of  facts  should  be  settled  and  the  evidence 
brought  up  as  in  appeals  in  equity  cases. — Oilbranson  v. 
Squier 99 

8.  Harmless  Error.  In  an  action  to  recover  for  services  as 
a  school  teacher,  from  which  position  plaintiff  was  dis- 
charged before  the  expiration  of  her  term  of  employment, 
where  the  allegations  of  the  complaint  regarding  her  em- 
ployment by  the  school  directors  are  admitted  by  the  an- 
swer, proof  as  to  the  manner  of  employment  is  unnecessary, 
and  errors  committed  bv  the  court  in  the  admission  of  evi- 
deuce  to  prove  her  employment  are  immaterial. — Fitzgerald 

V.  School  DistHct  No.  20. 112 

9.  Tirne  of  Filing  Bond — Presumption.  Where  the  parties  to 
an  appeal  have  filed  a  stipulation  providing,  among  other 
things,  "that  the  appeal  herein  was  duly  perfected  and  the 
requisite  undertaking  on  appeal  was  given  and  filed  within 
the  time  prescribed  by  law,"  the  court  will  disregard  re- 
spondent's motion  to  dismiss  the  appeal  on  the  ground  that 
the  bond  was  not  filed  in  time,  and  will  presume  that  the 
date  of  filing  endorsed  on  the  bond  is  due  to  a  mistake  on 
the  part  of  the  clerk. — Pearson  v.  Ashley 169 

10.  Trial  by  Court—  Findings —  Time  of  Filing  Statement.  As 
judgment  cannot  be  rendered  in  an  action  at  law  tried  by 
the  court  until  the  findings  of  the  court  have  been  filed,  the 
filing  of  a  statement  of  fact^  on  appeal  within  thirty  days 
thereafter  is  sufiicient,  although  the  findings  may  have  been 
signed  more  than  thirty  days  prior  thereto. — Sadler  v.  Nicsz,  182 

11.  Settlement  of  Statement — Postponement.  Where  proper  no- 
tice of  the  settlement  of  a  statement  of  facts  has  been  given 
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for  a  certain  day,  and  no  amendments  are  proposed  by  the 
respondent,  the  failure  of  the  judge  to  settle  the  statement 
on  the  day  named  does  not  deprive  him  of  jurisdiction  to 
settle  the  same  upon  a  later  day. — Id 182 

12.  When  not  Barred  by  Issuance  qf  Execution  Where  the  de- 
cree of  sale  in  foreclosure  proceedings  provides  that  the 
proceeds  shall  be  divided  proportionately  between  certain 
parties  to  the  suit,  the  issuance  of  execution  at  the  instance 
of  one  of  the  parties,  and  the  sale  of  the  mortgaged  property 
thereunder,  will  not  bar  such  party  from  appealing  the 
cause  to  determine  the  rights  of  the  parties  as  to  prior- 
ity.—  Miller  V.  Washington  Savings  Bank 200 

13.  Statement  of  Facts — Certificate.  A  certificate  to  a  statement 
of  facts  "that  the  same  is  the  proper  statement  of  facts  in 
said  cause,  and  .  .  .  contains  all  the  evidence,  taken 
in  said  cause,'*  is  sufficient,  as  it  is  equivalent  to  saying  that 
the  statement  contains  all  the  material  facts. —  Id 200 

14.  Appealable  Judgment — Order  Setting  Aside  Award.  Under 
§§  426,  429,  Code  Proc,  when  an  arbitration  of  the  diflfer'- 
ences  between  parties  has  failed  for  any  reason,  the  super- 
ior court  is  clothed  with  full  jurisdiction  to  proceed  to  a 
final  determination  of  the  controversy,  and  an  order  of 
such  court  setting  aside  the  award  of  the  arbitrators  is  not 
such  a  final  order  as  will  sustain  an  appeal. — Tacojua  By. 
etc.,  Co.  V.  Cummings 206 

15.  Error  not  in  Becord — Separation  of  Jury.  Where  there  is 
nothing  in  the  record  showing  the  separation  of  the  jury 
after  agreeing  upon  their  verdict,  the  matter  cannot  be 
urged  as  error  on  appeal. — ^faling  v.  Crummey 222 

16.  Appealable  Order — Denial  of  Application  to  Sue  Beceiver. 
An  application  to  the  superior  court  to  be  allowed  to  bring 
an  action  against  a  receiver  in  a  cause  pending  in  such 
court  is  a  special  proceeding  within  the  meaning  of  the 
statute  governing  appeals,  and  an  order  denying  such  ap- 
plication is  appealable  for  the  reason  that  it  finally  disposes 
of  the  rights  of  the  parties  in  such  proceeding. —  Meeker  v. 
Sprague 242 

17.  Notice — Neglect  of  Clerk  to  Make  Entry.  Where  written  no- 
tice of  appeal  is  served  and  filed  within  the  proper  time, 
the  appeal  will  not  be  defeated  by  the  failure  of  the  clerk 
to  enter  the  notice  in  the  journal  of  the  court  below. — Dahl 

V.  Tibbals 259 

[  18.  Time  qf  Filing  Bond.    The  fact  that  an  appeal  bond  is  dated 
anterior  to  the  notice  of  appeal  will  not  invalidate  the  ap- 
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peal,  when  the  bond  is  not  approved  and  filed  until  the  day 
upon  which  the  notice  is  given. — Id 259 

19.  Bond — Parties.  Under  Code  Proc.  §  1408,  it  is  not  neces- 
sary that  the  appellant  should  sign  an  appeal  bond  as  princi- 
pal, in  order  to  render  the  bond  effective. — Id 259 

20.  Interest  of  Appellant.  The  conveyance  of  premises  pend- 
ing an  action  to  foreclose  a  mechanic's  lien  thereon  does 
not  deprive  the  grantor  of  the  right  to  appeal  from  the  de- 
cree in  the  foreclosure  proceedings  when  he  still  has  an  in- 
terest, by  the  terms  of  his  contract  of  conveyance,  in  the 
result  of  the  action. — Tacoma  Lumber  &  Mfg.  Co.  v.  Wolff...  364 

21.  Failure  to  File  Bond — Faffed  of  Dismissal  on  Second  Appeal. 
The  fact  that  an  appeal  has  been  dismissed  upon  appellant's 
motion  will  not  bar  a  second  appeal,  if  taken  in  time,  when 
the  only  defect  in  the  first  appeal  was  the  failure  to  file  a 
bond  within  the  prescribed  time. — Id 264 

22.  Equitable  Causes — Statement  of  Facts.  Under  the  provis- 
ions of  ''An  act  for  the  relief  of  bona  fide  purchasers  of 
school  or  university  lands  heretofore  sold  under  the  author- 
ity of  laws  enacted  by  the  Territory  of  Washington  "  (Laws 
1889-90,  p.  448),  the  jurisdiction  conferred  upon  the  courts 
is  of  an  equitable  nature,  and  on  appeal  from  a  decree  in 
such  proceedings  a  statement  of  facts  must  be  made  a  part 

of  the  record. — Smith  v.  State 278 

28.  Same.  On  appeal  in  an  equitable  cause,  where  an  issue  of 
fact  has  been  made  and  testimony  has  been  taken,  it  is  neces* 
sary  that  a  statement  of  facts  should  be  settled  and  brought 
up  for  review,  although  the  only  question  the  appellant  de- 
sires to  raise  is  as  to  the  constitutionality  of  a  certain  act  of 
the  legislature. — Id 273 

24.  Motion  for  New  Trial.  A  motion  for  a  new  trial  in  the  court 
below  is  not  necessary  in  order  to  give  validity  to  an  appeal. 

— Kennedy  v.  Derrickson 289 

25.  Settlement  of  Statement — When  Notice  of  Judgment  Neces- 
sary. Where  a  judgment  appealed  from  is  rendered  pur- 
suant to  a  decision  of  the  cause  by  the  judge  at  chambers, 
the  time  for  giving  notice  of  the  settlement  of  a  statement 
of  facts  does  not  begin  to  run  until  notice  of  the  judgment 
has  been  given  the  defeated  party. — Id 289 

26.  Statement  of  Facts — Necessary  Contents.  A  statement  of 
facts  will  not  be  stricken  from  the  record  on  the  ground  that 
it  does  not  contain  all  the  facts,  when  the  respondent  had 
due  notice  of  the  intention  to  settle  the  statement  of  facts 


INDEX— Vol.  5.  813 


APPEAL — Continued. 

by  setting  out  the  testimony  of  a  certain  witness  in  full,  and 
then  saying  that  the  testimony  of  other  witnesses  was  sub- 
stantially the  same,  and  no  objection  thereto  was  made  by 
him  at  the  time  of  settlement. — Parker  v.  Esch 296 

27.  Befusal  to  Vacate  Judgment — Necessary  Contents  of  Record. 
An  appeal  from  an  order  denying  a  motion  to  vacate  a  judg- 
ment will  be  dismissed  where  the  affidavits  and  other  papers 
filed  upon  the  motion  to  vacate  have  not  been  brought  to 
the  supreme  court  by  a  statement  of  facts  or  bill  of  excep- 
tions.—  Wkidby  Land,  etc.,  Co.  v.  Nye 301 

28.  Appeal  from  Fart  of  Judgment.  An  appeal  from  that  part 
of  the  judgment  which  is  against  appellant  is  sufficient, 
without  requiring  him  to  appeal  from  the  whole  judgment 

as  rendered. — Eealy  v.  Seward 819 

29^  Certification  of  Referee* s  Report.  The  report  of  a  referee 
made  and  filed  in  a  cause  may,  on  appeal,  be  certitied  to  the 
supreme  court,  under  §1424,  Code  Proc,  without  being  in- 
corporated in  a  statement  of  facts. — Id 319 

80.  Indefinite  Exceptions.  Where  grounds  of  objection  to  an 
appeal  are  of  so  general  a  character  that  they  point  out  no 
specific  defect,  they  will  not  be  considered. — Id 319 

31.  Record — Should  Contain  Notice  to  Settle  Statement.  Notice 
by  the  appellant  to  the  respondent  of  the  settlement  of  a 
statement  of  facts  is  necessary  to  give  the  court  jurisdiction 
to  settle,  and  the  fact  that  the  requisite  notice  was  given 
should  appear  in  the  record  on  appeal. — State  v.  Hinchey...  326 

82.  Statement  of  Facts — Loss  of  Jurisdiction  to  Settle.  Although 
a  judge  may  have  jurisdiction  to  settle  and  certify  a  state- 
ment of  facts  when  first  presented  to  him,  yet,  if  he  returns 
the  statement  to  counsel  with  a  request  to  correct  it  in  cer- 
tain particulars,  and  no  application  is  made  to  him  to  ex- 
tend the  time  of  settlement,  he  has  no  jurisdiction  to  settle 
and  sign  the'  statement  after  the  statutory  time  has  ex- 
pired.—Tc? 326 

38.  Same —Extraneous  Proofs  of  Necessary  Contents.  Facts 
which  ought  to  appear  in  a  statement  of  facts  properly 
settled,  signed  and  authenticated,  cannot,  when  contro- 
verted, be  established  in  the  supreme  court  by  affidavits  or 
other  proof.— /rf 326 

34.  Final  Order — Distribution  of  Funds  Held  by  Assignee.  On 
an  application  for  a  partial  distribution  of  the  funds  in  the 
hands  of  the  assignee  of  an  insolvent  debtor  the  court  di- 
rected the  assignee  to  pay  dividends  to  all  the  creditors  ex- 
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cept  plaintiff,  which  held  collateral  security;  that  plaintiff 
be  first  required  to  exhaust  its  collateral  security  and  apply 
the  proceeds  to  the  reduction  of  its  debt,  and  that  it  there- 
after be  paid  dividends  upon  the  balance  of  its  debts,  which 
dividends  should  equal  at  the  time  of  payment  the  rate  of 
dividends  paid  to  the  other  creditors  up  to  that  time,  and 
that  in  the  meantime  the  assignee  retain  sufficient  funds 
in  his  hands  to  meet  the  requirements  of  said  order.  Held, 
That  the  order  is  final  so  far  as  it  affects  the  plaintifTs  rights 
to  that  portion  of  the  proceeds  of  the  estate  which  was  dis- 
tributed, and  that  an  appeal  will  lie  therefrom. — In  re 
Frasch 344 

85.  Dismissal — Failure  to  File  Transcript — Excusable  Delay. 
Section  1419,  Code  Proc,  providing  that  "when  the  failure 
to  file  the  transcript  is  owing  to  .  .  .  circumstances 
over  which  the  appellant  has  no  control,  the  court  shall  not  * 
dismiss  the  cause,  but  shall  fix  such  time  for  hearing  the 
same  as  will  insure  a  fair  trial,"  should  be  liberall}*  con- 
strued; and  where  any  delay  or  omission  on  the  part  of  ap- 
pellant is  shown  by  the  circumstances  to  have  been  fairly 
excusable,  his  appeal  will  not  be  dismissed. — Smith  v. 
Arthur 356 

86.  Same — Rights  of  Respondent.  Until  the  circumstances 
showing  that  the  delay  has  been  excusable  are  made  to  ap- 
pear, the  respondent  may  bring  up  a  short  record  and  right- 
fully urge  his  motion  to  dismiss  the  appeal,  and,  upon 
denial  of  his  motion,  such  terms  will  be  imposed  as  may 
be  thought  reasonable,  under  all  the  circumstances,  to  com- 
pensate him  for  his  expense  and  labor  in  bringing  such  short 
record  and  pressing  his  motion  founded  thereon. — Id 356 

37.  Final  Judgment — Findings  qf  Fact  and  Law.  Where  an 
appeal  is  taken  in  a  cause  immediately  after  the  making  and 
filing  of  findings  of  fact  and  law  by  the  court  and  before  the 
entry  of  judgment  thereon,  the  appeal  will  \)e  dismissed 
on  the  ground  that  no  final  judgment  had  been  rendered  in 
the  action  at  the  time  it  was  taken. — Bartlett  v.  Beichen- 
necker 369 

88.  Harmless  Error.  Error  arising  in  impaneling  a  jury  is  not 
prejudicial  to  defendants,  if,  under  the  evidence  presented 
to  such  jury,  the  court  is  warranted  in  instructing  it  to  ren- 
der a  verdict  for  plaintiffs. — Clancy  v.  Reis 871 

89.  Amount  in  Controversy — Damages  to  Lien.  An  action  under 
Gen.  Stat.,  §  1694,  by  the  holder  of  a  lien  upon  saw  logs  for 
damages  by  reason  of  their  being  sawed  into  lumber  and 
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rendered  impossible  of  identification,  is  not  an  action  of 
equitable  cognizance,  and,  where  the  judgment  is  for  a  less 
sum  than  two  hundred  dollars,  no  appeal  can  be  taken 
therefrom  to  the  supreme  court. — Tom,  the  Cook,  v.  Say- 
ward 388 

40.  Striking  Brief^Ind^nite  Objections.  A  motion  to  strike 
appellant's  brief  on  the  ground  that  it  contains  references 
to  the  judge  who  tried  the  cause  in  grossly  improper  lan- 
guage will  be  denied,  when  the  motion  fails  to  point  out  the 
objectionable  language. — Litllejohn  v.  Miller 899 

41.  Statement  of  Facts — Amendment  of  Certificaie.  Where  the 
facts  in  a  cause  have  been  settled  and  the  statement  filed 
in  the  supreme  court,  the  court  has  jurisdiction  to  grant 
leave  to  the  appellant  to  have  the  transcript  returned  to 
the  lower  court  in  order  that  the  proper  certificate  may  be 
attached,  and  notice  to  the  respondent  of  the  time  and  place 

of  making  such  second  certificate  is  unnecessary. — Id 899 

42.  Same — Settlement.  A  notice  of  the  time  and  place  of  set- 
tling a  statement  of  facts,  which  designates  the  place  as  the 
''court  house,"  is  sufficiently  definite,  although  the  said 
court  house  contains  several  offices  wherein  the  several 
judges  of  the  court  transact  business. — Id 899 

43.  Same  — Subsequent  Notice  of  Appeal.  Notice  of  appeal  may 
be  given  subsequent  to  the  settlement  of  a  statement  of 
facts.— /rf 399 

44.  Harmless  Error.  The  refusal  of  the  court  to  allow  plaintiff 
to  introduce  proof  of  such  stipulation  is  error,  which  would 
justify  a  reversal,  if  the  facts  did  not  sufficiently  appear  in 
the  record  to  allow  a  modification  of  the  decree  in  this 
court. — Winsor  v.  Johnson 429 

45.  Weight  and  Sufficiency  of  Evidence — Verdict  ofJu  ry.  Where 
there  is  a  conflict  in  the  testimony  the  verdict  of  the  jury 
will  not  be  disturbed,  although,  in  the  opinion  of  the  court, 
a  preponderance  of  the  testimony  may  be  on  the  other 
side. — Dillon  v.  Folsom 489 

46.  Objections  not  Raised  Below.  In  an  action  against  a  hus- 
band and  wife  to  recover  real  estate  commissions,  in  which 
a  judgment  of  non-suit  had  been  rendered  in  favor  of  the 
wife,  a  verdict  for  both  defendants  is  harmless  error  where 
plaintiff  is  not  deprived  of  any  substantial  right,  and  has 
failed  to  except  to  the  verdict  when  rendered. — Id 489 

47.  Statement  of  Facts — Time  of  Filing.  A  party  desiring  to 
appeal  is  not  required  to  prepare  his  statement  of  facts 
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upon  the  oral  announ cement  by  the  judge  of  his  deciaioa, 
but  has  a  right  to  wait  until  the  written  judgment  is  filed-in 
the  case. — Bowen  v.  Hughes 443 

48.  Harmless  Error.  Irrelevant  and  immaterial  testimony  ad- 
mitted over  objection  will  not  justify  a  reversal  when  it 
does  not  appear  to  be  in  any  way  prejudicial  to  the  appel- 
lant.— Woo  Dan  v.  Seattle  Electric  Ry.,  etc.,  Co 4M 

49.  Same.  Irrelevant  testimony  admitted  over  objection  will 
not  justify  a  reversal  when  it  does  not  appear  to  be  in  any 
way  prejudicial  to  the  appellant. — Crane  v.  Dexter  Horton 

&  Co 479 

60.  Settling  Statement  of  Facts — Presumption.  At  the  trial  of 
defendant  on  the  charge  of  committing  an  assault  with  a 
deadly  weapon  the  court  defined  such  a  weapon  as  one  likely 
to  produce  '*death  or  injury,"  to  which  the  defendant's  at- 
torney, immediately  after  the  retirement  of  the  jury,  ex- 
cepted on  the  ground  that  it  was  not  a  true  definition.  Upon 
taking  an  appeal  a  statement  of  facts  was  prepared  and 
tiled  by  defendant,  from  the  notes  taken  by  the  court  sten- 
ographer at  the  trial.  In  settling  the  statement  the  court 
Inserted  the  words  "great  bodily"  in  the  charge  given  by 
him,  so  as  to  make  it  read  that  a  deadly  weapon  was  one 
likely  to  produce  "death  or  great  bodily  injury," claiming 
that  the  stenographer's  report  was  erroneous,  but  an  an- 
swer to  defendant's  petition  for  mandamus  admitted  defend- 
ant's attorney  "excepted  to  the  instruction  and  charge 
given  in  said  cause  in  the  manner  and  form  set  out"  with 
regard  to  the  definition  of  a  deadly  weapon.  Held,  That 
the  fact  that  the  attorney  for  defendant  immediately  called 
the  attention  of  the  court  to  the  insufficiency  of  the  defini- 
tion and  was  allowed  an  exception  on  the  ground  of  its  in- 
sufficiency, will  preclude  any  question  as  to  whether  the 
words  "great  bodily"  were  used  or  not. — In  re  Rosner 488 

51 .  Appeal  from  Justice  oftlie  Peace — Refusal  to  Dismiss — Abuse 
of  Discretion.  The  supreme  court  will  presume  that  the 
superior  court  did  not  abuse  its  discretion  in  denying  a  mo- 
tion to  dismiss  an  appeal  from  the  judgment  of  a  justice  of 
the  peace,  when  there  is  no  showing  to  the  contrary. — State, 

ex  rel.  CJine,  v.  Campbell 517 

52.  Parties — Failure  of  Oiie  to  Perfect.  The  failure  of  one  ap- 
pellant to  perfect  his  appeal  will  not  affect  the  rights  of  an- 
other appellant  in  the  same  cause  who  has  perfected  the 
appeal  on  his  part. — Kelley  v.  Kitsap  Co 621 

58.  Settlement  of  Statement — Notice.  Notice  given  on  May  20th 
for  the  settlement  of  a  statement  of  facts  on  May  8lBt  is  a 
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full  ten  days^  notice,  as,  under  statutory  provision,  the  iirst 
day  is  excluded  and  the  last  day  included  in  computing  the 
time;  and  the  fact  that  a  legal  holiday  intervenes  within  the 
period  of  notice  will  not  extend  the  time. — Tompson  v.  Hu- 
ron Lumber  Co 527 

64.  Same — Notice  to  Receiver.  It  is  not  necessary  to  serve  a 
receiver  appointed  in  an  action  with  notice  of  an  applica- 
tion to  settle  a  statement  of  facts. — Id 527 

55.  Certificate.  The  certificate  that  the  statement  in  a  cause  of 
equitable  cognizance  contains  all  the  material  facts,  is  sufii- 
cient  without  alleging  that  it  contains  the  exceptions  taken 
to  the  reception  or  rejection  of  testimony,  when  it  does  not 
appear  that  any  material  matter  has  been  omitted  from  the 
statement.— /c? 527 

56.  Appealable  Order —  Compensation  of  Receiver.  An  order 
made  with  reference  to  the  compensation  of  a  receiver,  al- 
though a  proceeding  in  a  pending  action,  is  a  distinct  pro- 
ceeding in  itself,  and,  in  so  far  as  the  amount  allowed  is 
involved,  is  a  final  order  from  which  an  appeal  will  lie. — Id..  527 

57.  Same.  Although  the  matter  of  allowing  compensation  to 
receivers  rests  largely  in  the  discretion  of  the  court  mak- 
ing the  appointment,  yet  such  orders  are  generally  held  to 

be  appealable. — Id 527 

58.  New  Notice  Pending  Appeal.  A  second  notice  of  appeal  can- 
not be  tiled  by  an  appellant  pending  the  consideration  of  a 
motion  to  dismiss  his  first  appeal. — Reichenbach  v.  Lewis,...  577 

59.  Costs  of  Transcript.  Where  the  appellant  himself  prepares 
the  transcript  and  is  charged  only  half  price  by  the  clerk 
for  examining  and  certijfying  the  same,  he  can  recover  as 
costs  merely  the  sum  paid  to  the  clerk,  and  is  entitled  to 
nothing  on  account  of  his  own  labor  upon  the  transcript. — 
Tingley  v.  Bdlingham  Bay  Boom  Co 644 

60.  Form  of  Bond.  Where  an  instrument  with  sufficient  sure- 
ties and  properly  conditioned  has  been  given  as  an  appeal 
bond,  but  instead  of  being  in  the  form  of  a  bond  is  in  the 
form  of  an  undertaking,  it  will,  under  the  statutes  requir-  • 
ing  the  courts  to  look  at  substance  rather  than  form,  be 
upheld  as  sufficient. —  Wilson  v.Morrell 654 

61.  Statement  of  Facts  —  Sending  up  Original.    An  appeal  will 
.  not  be  dismissed  because  the  original  statement  of  facts  in- 
stead of  a  transcript  is  sent  to  the  supreme  court. — Id 654 

62.  Sufficiency  of  Bond.  In  attacking  the  sufficiency  of  an  ap- 
peal bond,  merely  ?i,  prima  fade  showing  on  the  part  of  the 
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respondent  will  cast  the  burden  of  showing  the  responsibil- 
ity of  sureties  upon  the  appellant. — Kirby  v.  Collins 682 

63.  Same — New  Bond.  Where  a  party  is,  in  good  faith,  attempt- 
ing to  furnish  a  sufficient  bond  he  should  not  be  deprived 
of  an  appeal  on  account  of  failure,  if,  when  required  so  to 
do,  he  will  furnish  such  a  bond  as  will  protect  the  respond- 
ent.—iif 682 

64.  Same — Action  of  Superior  Court  Conclusive.  The  determi- 
nation of  the  superior  court  as  to  the  amount  of  the  bond 
required  on  appeal  is  prima  facie  conclusive. — Id 682 

65.  Harmless  Error  —  Additional  Testimony  After  Reference. 
Where  the  order  of  the  court  setting  aside  the  report  of  a 
referee  and  ordering  the  cause  to  be  retried  before  the  court 
is  unobjected  to,  the  admission  of  testimony,  other  than  that 
taken  before  the  referee,  is  harmless  error,  when  it  adds 
nothing  material  to  the  plaintiffs  case  and  is  without  preju- 
dice to  the  defendants. — Fairliaven  Land  Co.  v.  Jordan 729 

66.  Jurisdictional  Amount.  Where  the  amount  in  controversy 
in  replevin  is  $200,  the  value  of  the  goods,  and  $500  dam- 
ages for  their  detention,  an  appeal  will  lie  to  the  supreme 
court. — Freeburger  v.  Caldwell 769 

67.  Notice  to  Co -Defendants.  Where  an  appeal  is  prosecuted 
from  a  judgment  by  one  of  several  defendants  in  the  action, 
the  fact  that  the  attorney  for  appellant  was  also  the  at- 
torney for  one  of  the  other  defendants  is  no  excuse  for  not 
serving  such  a  defendant  with  notice  of  the  appeal. — Trad- 
ers' Bayik  v.  Bokien 777 

68.  Matters  not  ApparcfU  on  Record.  Error  of  the  court  in  re- 
fusing to  dismiss  an  action  of  trespass  on  the  ground  that 
the  same  elements  of  damage  were  padsed  upon  and  paid 
for  in  a  proceeding  to  condemn  the  land,  cannot  be  urged 
upon  appeal  unless  so  much  of  the  proceedings  of  the  suit 
for  condemnation  are  brought  up  as  is  necessary  to  show 
that  the  grounds  upon  which  recoveries  were  had  in  the 
two  suits  were  identical. — Downs  v.  Seattle  &  Montana  Ry. 

Co 778 

69.  Same — Stipulated  Facts — Absence  of  Testimony.  Where  a 
cause  is  tried  upon  a  stipulated  statement  of  facts,  with  a 
right  to  either  party  to  read  evidence  from  a  certain  tran- 
script in  an  action  in  another  court,  such  testimony  cannot 
be  considered  on  appeal,  unless  settled  by  statement  of  facts 

or  bill  of  exceptions. — Fife  v.  Olson 789 


INDEX— Vol.  5.  819 


APPEAL — Continued. 

70.  Harmless  Error — Ruling  on  Evidence.  Error  in  permit- 
ting a  leading  question  to  be  asked  is  harmless  when  the 
question  is  upon  an  immaterial  matter. — Filling  v.  Morse....  797 

See  Certiorari,  1, 2;  Counties,  2;  Criminal  Law,  3, 
3,  9;  Mandamus;  New  Trial;  Trial,  7. 

ARBITRATION  AND  AWARD.    See  Appeal,  14. 

ASSAULT  AND  BATTERY.    See  Damages,  4,  5. 

ASSIGNMENT. 

Interest  of  Joint  Creditor.  A  joint  creditor  may  assign  his  un- 
divided interest  in  an  entire  contract  for  the  payment  of 
money  unless  objection  is  made  by  the  debtor;  but  the  as- 
signment by  all  the  joint  creditors  of  their  interests  to  one 
party  is  not  subject  to  the  consent  or  objection  of  the 
debtor. — Orippen  v.  Benham 689 

See  Frauds,  Statute  op,  8. 

ASSIGNMENT  FOR  BENEFIT  OF  CREDITORS. 

1 .  Repeal  of  Statute.  The  insolvency  law  of  1881  was  repealed 
and  set  aside  in  all  its  provisions  by  the  assignment  law  of 
March  0,  1890  (Gen.  Stat..  §935).— Jfan^/feZd  v.  First  Na- 
tional Bank 665 

2.  Fraudulent  Transfer — Rights  of  Assignee.  When  a  debtor 
in  failing  circumstances,  contemplating  assignment,  makes 
a  chattel  mortgage  in  fraud  of  his  creditors,  and  sub- 
sequently makes  an  assignment  for  their  benefit,  his  as- 
signee is  entitled  to,  and  may  recover,  possession  of  the 
goods  thus  fraudulently  transferred. — Id 665 

3.  Subsequent  Attachment — Practice.  Where  goods  in  the 
hands  of  an  assignee  for  the  benefit  of  creditors  have  been 
attached  by  a  creditor  of  the  assignor,  the  proper  practice 
is  for  the  assignee  to  bring  his  proceeding  for  possession 
in  the  matter  of  the  assignment,  instead  of  intervening  in 
the  attachment  suit. — Sabinv.  Adams 768 

See  Attachment,  1;  Fraudulent  Conveyances,  2; 
Insolvency;  Parties. 

ASSUMPSIT. 

1.  Action  for  Money  Had  and  Received — When  Maintainable. 
An  action  for  money  had  and  received  cannot  be  maintained 


820  INDEX— Vol.  5. 


ASSUMPSIT  —  CONTIN  DED . 

upon  a  contract  for  the  payment  of  money  in  consideration 
of  the  surrender  of  an  interest  in  real  estate. — Clark  v. 
Sherman 681 

2.  Pleading — Variaiice  in  Reply.  Plaintiff  cannot  recover  in 
an  action  improperly  brought  as  one  for  money  had  and 
received,  although  the  real  cause  of  action  may  be  disclosed 

by  the  answer  and  reply — Id 681 

3.  Pleading  and  Proof — Variance.  In  an  action  against  two 
as  partners,  for  goods  sold  and  delivered  to  them  at  their  in- 
stance and  request,  where  the  evidence  is  to  the  effect  that 
they  had  merely  undertaken  to  be  responsible  for  the  pur- 
chase of  said  goods  by  a  certain  corporation,  the  jury  should 
be  instructed  to  return  a  verdict  for  the  defendants,  if  they 
iind  that  the  goods  were  sold  to  such  corporation. — Kelly, 
Dunne  &  Co.  v.  Johnson 785 

ATTACHMENT. 

1.  Assignment  for  Benefit  of  Creditors — Attachment  Against 
Property  Assigned.  Under  the  provisions  of  the  assignment 
law  (Laws  1889-90,  p.  83),  property  in  the  possession  of  an 
assignee  of  an  insolvent  debtor  is  in  custodia  legis,  and  can- 
not be  seized  under  a  writ  of  attachment,  although  the  as- 
signment may  be  alleged  to  be  fraudulent. — Hamilton  Brown 
Shoe  Co.  V.  Adams 338 

2.  Effect  of  Dissolution — Second  Levy — Lien.  Where  an  at- 
tachment has  been  dissolved  the  sheriff's  right  to  the  control 
and  possession  of  the  property  ceases,  and  the  placing  in 
his  hands,  within  a  few  days  after  such  dissolution  and  be- 
fore his  surrender  of  possession,  of  a  second  writ  of  attach- 
ment upon  which  he  endorses  the  ordinary  levy,  will  not 
create  a  lien  upon  the  property  where  there  is  a  bona  fide 
sale  thereof  prior  to  actual  levy  under  the  second  writ. — 
Anderson  V.  Land 493 

3.  Intervention — Place  of  Trial.  Where  property  seized  by 
the  sheriff  under  execution  or  attachment  against  a  debtor 
is  claimed  by  a  third  person,  who  tiles  his  affidavit  and  bond 
as  required  by  Code  1881,  ch.  33,  such  proceeding  is  a  new 
and  independent  action  which  must  be  placed  upon  the 
trial  docket  of  the  court  in  the  county  where  the  property 
was  seized,  and  the  court  of  no  other  county  has  jurisdic- 
tion of  the  subject  matter  of  the  action. — State,  ex  rel.  Peter- 
son, V.  Superior  Court 639 
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4.  Excessive  Levy — Effect  of  Judicial  Sale,  Where  an  attach- 
ment has  been  levied  upon  the  goods  of  a  debtor  and  a  sale 
made  thereof  under  order  of  court,  the  title  to  the  goods 
passes  to  the  purchaser  at  such  sale,  although  the  levy  may 
have  been  excessive  and  the  debtor  may  have  made  a  sale 
of  such  goods  between  the  time  of  the  levy  and  of  the  ju- 
dicial sale. — MbConnellv.  Kaufman 686 

See  Fraudulent  Conveyances,  1;  Public  Lands,  9. 

ATTORNEY  AND  CLIENT. 

1 .  Action  for  Recovery  of  Property  Retained  by  Attorney,  Where 
money  and  notes  secured  by  mortgage  have  been  received 
by  an  attorney  in  settlement  of  a  client^s  claim,  one  of  the 
notes  being  made  payable  to  the  attorney,  the  whole  prop- 
erty so  received  belongs,  in  the  absence  of  some  special 
agreement,  to  the  client;  and  the  client  may  intervene  in  a 
foreclosure  suit  brought  by  the  attorney  and  secure  a  de- 
cree that  the  mortgage  be  foreclosed  for  her  use  and  benefit. 
^Parker  v,  Esch 296 

2.  Sa^ne  —  Special  Contract  for  Compensation  —  Burden  of 
Proof.  In  an  action  by  a  client  to  recover  from  an  attorney 
a  portion  of  the  proceeds  of  a  collection,  which  the  attorney 
retained  under  an  alleged  contract  that  he  was  to  have  half 
of  what  was  collected,  the  burden  of  proof  is  upon  the  at- 
torney to  establish  the  contract,  and  where  the  only  evidence 
to  support  the  contract  is  that  of  the  attorney,  which  is  di- 
rectly contradicted  by  that  of  the  client,  whose  testimony 
is  confirmed  by  that  of  two  other  witnesses,  the  fair  pre- 
ponderance of  the  testimony  is  in  the  client's  favor. — Id...  296 

8.  Appointment  to  Defend  Pauper  Criminals — Liability  of 
County.  An  attorney  is  an  officer  of  the  court  and  takes  his 
office  with  all  its  burdens  as  well  as  all  its  privileges;  and 
among  the  burdens  thus  assumed  is  that  of  being  obliged, 
when  requested  by  the  court,  to  conduct  without  compen- 
sation the  defense  of  pauper  criminals,  unless  there  is  some 
statutory  provision  charging  the  county  with  such  expense. 
^Presby  v.  Klickitat  Co 329 

4.  Right  to  Control  Sheriff — Conjlicting  Orders  by  Attorney  and 
Client.  Where,  after  levy  of  execution,  the  sheriff  is  in- 
formed that  the  judgment  has  been  assigned,  and  is  directed 
in  writing  by  the  execution  plaintiff  and  his  assignee  to  pro- 
ceed with  the  execution  for  the  benefit  of  the  assignee,  the 
sheriff  is  liable  in  damages  for  releasing  the  property  upon 
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the  subsequent  direction  of  the  attorney  of  the  execution 
plaintiff. — Murray  v.  Mecule fi88 

See  Appeal,  67. 

BONDS. 

1.  Bond  of  Contractor  on  Public  Work — Obligee — Blffect  of  Mis- 
take. Where  a  bond  executed  by  a  contractor  for  the  erec- 
tion of  a  school  house  by  mistake  names  the  board  of  school 
directors  instead  of  the  State  of  Washinp^ton  as  obligee, 
such  defect  is  not  fatal,  if  from  the  terms  of  the  bond  it  ap- 
pears that  its  object  was  to  secure  laborers  and  material 
men  as  provided  for  by  the  act  of  January  81, 1888  ( Laws 
1887-8,  p.l5).— /An^  v.  Scott 584 

2.  Same — Execution  —  Irregularities.  Under  Code  Proc., 
§800,  providing  that  "no  bond  required  by  law  .  .  . 
shall  be  void  for  want  of  form  or  substance,  recital  or  con- 
dition," a  bond  given  by  a  contractor  for  the  erection  of  a 
school  building  under  the  terms  of  the  act  of  January  81, 
1888  ( Laws  1887-8,  p.  15 ),  providing  for  the  protection  of 
those  furnishing  labor  and  materials  to  such  contractor,  is 
valid,  it  it  appears  tneretrom  that  it  was  executed  and  ac- 
cepted with  the  intention  on  the  part  of  all  parties  to  pro- 
vide the  security  required  by  said  statute,  although  the 
bond  may  not  be  in  strict  statutory  form. — Id 584 

8.  Same — Who  Entitled  to  Ben^t.  The  act  of  January  81. 1888 
(Laws  1887-8,  p.  15),  provides  a  remedy  for  those  furnish- 
ing material  or  labor  by  virtue  of  a  sub-contract,  as  well  as 
for  those  who  furnish  the  same  in  any  other  capacit3\ — Id..  584 

See  Appeal,  19,  60;  Principal  and  Surety,  1,  2. 
BURGLARY.    See  Constitutional  Law,  2. 

CARRIERS. 

1 .  Negligence  — Liability  While  Road  in  Hands  of  Lessee  or  Con- 
struction Company.  Common  carriers  obtaining  franchises 
from  the  public,  by  either  special  or  general  legislation  on 
the  part  of  the  state  or  municipal  corporations,  and  upon 
whom  in  return  therefor  is  cast  the  burden  of  certain  duties, 
cannot,  by  means  of  any  lease  or  other  contract  for  the  oper- 
ation of  their  means  of  transportation  or  the  management 
and  control  of  their  right-of-way,  relieve  themselves  from 
liability  for  torts  committed  by  their  lessees,  or  the  parties 
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with  whom  they  specially  contract. — Cogswell  tf.  West  St., 
etc..  Electric  Hy.  Co 46 

2.  Who  Are  Passengers — Failure  to  Collect  Fare.  Where  a  per- 
son gets  upon  a  street  car  for  the  purpose  of  becoming  a 
passenger,  expecting  and  willing  to  pay  fare,  he  becomes  a 
passenger  for  hire  although  the  conductor,  owing  to  the 
crowded  condition  of  the  car,  mav  fail  to  collect  the  fare 
from  him. — Id 46 

8.  Injuries  to  Passengers — Obstruction  on  Track — Degree  qf 
Care.  In  an  action  against  an  electric  railway  company  for 
injuries  resulting  from  the  negligence  of  its  agents  or  em- 
ployes, it  is  not  erroneous  to  charge  the  jury  that  defend- 
ant is  liable  to  plaintiff  if  the  injury  done  him  could  have 
been  avoided  by  extraordinary  care  and  vigilance  on  the 
part  of  defendant,  its  agents  and  employes,  as  a  higher  de- 
gree of  care  is  required  in  the  operation  of  electric  railways 
than  in  that  of  horse  cars  and  staf^e  coaches. — Id 46 

4.  Same — Pleading  and  Proof.  Under  an  allegation  in  a  com- 
plaint for  damages  that  the  defendant  so  negligently  and 
unskillfuUy  conducted  itself  in  the  management  of  its  car 
that  through  the  negligence  of  defendant  and  its  servants 
in  guiding  the  car  plaintiff  was  injured,  it  is  admissible  to 
prove  defects  in  the  brake  rod  of  the  car. — Id 46 

5.  Same — Instructions.  In  an  action  against  an  electric  rail- 
way company,  the  defendant  requested  the  court  to  charge 
as  follows:  "The  defendant  is  not  chargeable  with  negli- 
gence by  reason  of  -the  position  of  the  plank  by  which  the 
plaintiff  was  struck,  unless  the  jury  find  either  that  the  de- 
fendant caused  or  permitted  the  plank  to  be  placed  in  a 
dangerous  position  near  the  track,  or  failed  to  inspect  the 
track  and  its  vicinity  diligently  and  frequently  prior  to  the 
accident,''  which  request  was  granted  with  this  addition: 
"Or  that  the  motorman  or  the  person  who  was  running  the 
car  upon  which  plaintiff  was  riding  at  the  time  of  the  injury 
complained  of,  could  not  by  the  exercise  of  a  high  degree  of 
care  have  seen  the  plank  which  struck  plaintiff  in  time  to 
have  prevented  the  running  of  said  car  into  or  against  said 
plank."  Held,  That  the  defendant  cannot  complain  of  the 
addition  as  tending  to  divert  the  minds  of  the  jury  from  the 
point  of  the  instruction  asked,  inasmuch  as  the  court  had 
already  charged  at  defendant's  request  that  the  plaintiff 
must  show  by  a  preponderance  of  the  evidence  that  the  de- 
fendant's servants  were  negligent  in  guiding  the  car  on 
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which  the  plaintifiF  rode,  or  in  keeping  the  roadbed  and 
track  in  proper  and  safe  condition,  or  in  placing  or  leaving 
a  heavy  plank  near  its  track  so  as  to  project  over  the  road- 
bed far  enough  to  strike  and  hurt  the  plaintifiF. — Id 46 

6.  Same — Excessive  Speed.  Where  the  franchise  under  which 
an  electric  railway  is  operated  limits  the  speed  of  the  cars 
to  ten  miles  an  hour,  an  instruction  is  properly  refused 
which  asks  the  court  to  charge  that  the  jury  are  to  deter- 
mine, without  reference  to  the  franchise,  whether  the  speed 
at  which  the  car  was  running  at  the  time  of  the  accident 
amounted  to  negligence. — Id 46 

7.  Same — Contributory  Negligence.  Where  a  passenger  upon 
defendant's  car  is  compelled  by  the  crowded  condition  of 
the  car  to  stand  upon  the  foot  board,  it  being  a  common 
thing  for  passengers  upon  defendant's  cars  to  ride  in  that 
way,  he  is  not  guilty  of  contributory  negligence  for  injuries 
received  by  being  struck  in  the  leg  by  a  heavy  plank  which 
projected  a  few  feet  above  defendant's  roadbed. — Id 46 

8.  Injuries  to  Passengers — Contributory  Negligence.  In  an  ac- 
tion for  damages  where  the  theory  of  plaintifiTs  case  is,  that 
an  electric  car  had  slowed  down  in  response  to  his  signal, 
and  that  when  he  was  about  to  jump  on  the  rate  of  speed 
was  suddenly  increased  to  its  usual  rate,  whereby  he  was 
thrown  under  the  wheels  and  injured,  it  is  not  error  for  the 
court  to  charge  that  "if  the  jury  believe  from  the  evidence 
that  the  plaintiff  attempted  to  board  the  front  platform  of 
the  car  while  the  same  was  running  at  its  ordinary  rate  of 
speed,  then  the  plaintifiF  was  guilty  of  contributory  negli- 
gence."—H'bo  Dan  V.  Seattle  Electric  By.,  etc.,  Co 466 

9.  Same.  It  is  not  error  to  charge  the  jury  that  if  plaintifiF, 
without  signaling,  attempted  to  board  an  electric  car  w^hile 

in  motion,  and  was  injured,  he  could  not  recover. — Id. 466 

10.  Transportatioji  Over  Connecting  Lines — Lien  of  Subsequent 
Carrier.  Where  goods  are  delivered  to  a  carrier  for  ship- 
ment to  a  destination  beyond  the  route  of  the  carrier,  the 
freight  being  prepaid,  such  carrier  becomes  the  forwarding 
agent  of  the  owner,  and  succeeding  carriers,  to  whom  the 
goods  are  delivered  by  the  first  carrier,  are  not  bound  by 
the  contract  between  the  owner  and  the  first  carrier  as  to 
freight  charges  of  which  they  have  no  knowledge,  unless 
such  want  of  knowledge  is  due  to  the  negligence  of  the  suc- 
ceeding carrier. — Moses  v.  Port  Townsend,  etc.,  E.  B,  Co 595 
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11 .  Ejection  of  Passengers — Damages.  The  wrongful  expulsion 
of  .a  paasenger  from  a  car,  although  unaccompanied  by 
physical  force  or  violence,  is  actionable  on  the  theory  that, 
when  the  relation  of  passenger  and  carrier  is  established, 
a  wrongful  violation  of  the  contract  upon  the  part  of  the 
carrier  is  a  breach  of  a  public  duty. —  Willson  v .  Nortliern 
Pacific  B.  B.  Co : 621 

12.  Same.  In  such  a  case  the  sense  of  wrong  suffered  and  the 
feeling  of  humiliation  and  disgrace  engendered  is  an  actual 
damage  for  which  the  injured  party  may  recover  compen- 
sation, such  damages  being  compensatory  and  not  exem- 
plary.—irf 021 

CERTIORARI. 

1.  Filing  of  Bri^s.  Where  a  cause  is  brought  to  the  supreme 
court  by  writ  of  certiorari  it  is  governed  by  the  rule  pre- 
scribing the  time  within  which  briefs  should  be  filed  in  ordi- 
nary appeals. — State,  ex  rel.  Gilbert,  v.  Moore 205 

2.  W/ten  Lies — B^'usal  to  Vacate  Judgment.    As  an  order  re- 
fusing to  vacate  a  judgment  is  appealable,  certiorari  will  . 
not  lie  for  the  purpose  of  having  the  record  brought  to  the 
supreme  court  for  review. — Lewis  v.  Qilbert 534 

CHATTEL  MORTGAGES. 

Possession  and  Sale  of  Goods  by  Mortgagor.  A  chattel  mort- 
gage upon  a  stock  of  general  merchandise,  which  allows 
the  mortgagor  to  remain  in  possession,  under  an  oral  agree- 
ment that  he  should  sell  the  stock  and  apply  the  proceeds 
to  the  extinguishment  of  the  mortgage  debt,  is  prima  facie 
valid  and  binding  on  all  parties. — Benham  v.  Ham 128 

See  Fraudulent  Conveyances.  2. 
COMMUNITY  PROPERTY.    See  Husband  and  Wipe,  1-5. 

CONSTITUTIONAL  LAW. 

1.  Bestraining  Animals  Bunning  at  Large — Due  Process  of 
Law.  The  rights  of  a  municipal  corporation  to  restrain 
cattle  from  running  at  large,  under  the  provisions  of  an 
ordinance  passed  in  conformity  with  the  grant  of  such 
power  by  the  legislature,  is  a  valid  exercise  of  police  power, 
and  does  not  violate  any  constitutional  provision. — Wilson 
V.  Beyers 308 
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2.  Making  New  Rules  of  Evidence.  Section  47,  Penal  Code, 
providing  that  the  presumption  of  burglarious  intent  should 
follow  proof  of  unlawful  entry,  does  not  contravene  any 
constitutional  right  given  to  one  accused  of  crime. — SUUe 
V.  Anderson 350 

See  MuNiciPAi'  Cobporations,  8,  8, 18,  15.  16;  Office 
AND  Officer;  Statutes,  1. 

CONTEMPT. 

1.  Disobeying  Void  Order  of  Court.  The  fact  that  a  summons 
has  been  served  upon  a  person  as  president  of  a  bank,  in  an 
action  against  such  corporation,  does  not  make  him  indi- 
vidually a  party  to  such  action,  and  an  order  of  the  court 
adjudging  that  he  wrongfully  took  securities  from  the  safe 
of  defendant  prior  to  the  commencement  of  the  action, 
which  he  must  return  to  the  receiver  appointed  therein,  or 
be  punished  as  for  a  contempt  of  court,  is  void. — StcUe,  ex 
rel.  Boardman,  v.  Ball 387 

2.  Failure  to  Obey  Summons — Jurisdiction  of  Court,  Where, 
in  a  proceeding  supplementary  to  execution,  a  person  re- 
siding in  another  county  has  been  summoned  and  has  re- 
fused to  obey  the  summons,  he  cannot  be  adjudged  guilty 
of  contempt  of  court  until  it  has  first  been  made  to  appear 
that  his  residence  is  within  twenty  miles  of  such  court. — 
Stale,  ex  rel.  Timm,  v.  Trounce 804 

CONTRACTS. 

Compromise — Consideration  for  Promise  to  Pay — Evidence. 
Where  one  by  representing  his  own  land  as  railroad  land  in- 
duced another  to  settle  and  make  improvements  thereon, 
and  afterwards  claimed  the  lands  and  improvements  as  his 
own,  but  as  a  compromise  of  the  controversy  that  arose  be- 
tween them,  promised  to  pay  the  value  of  the  improvements, 
such  compromise  was  sufficient  consideration  for  the  prom- 
ise to  pay. — Charvat  v.  Meyers 799 

See  Corporations,  1, 3, 4, 6;  Damages,  3;  Evidence,  1; 
Novation. 

CORPORATIONS. 

1 .  Foreign  Corporations — Validity  of  Contracts.  The  failure  of 
a  foreign  corporation  to  tile  a  certified  copy  of  its  charter 
in  the  office  of  the  secretary  of  state  and  appoint  an  agent 
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to  reside  at  the  principal  place  of  blisiDess  of  the  corpora- 
tion in  the  state,  as  required  by  Gen.  Stat.,  §§1524-81,  does 
not  render  void  the  contracts  of  such  corporation  made 
in  this  state. — Dearborn  Foundry  Co.  v.  Augustine 67 

2.  Actions — Pleading  Corporate  Character.  In  an  action  against 
an  insurance  company  to  recover  a  premium  paid /the  fact 
that  defendant  pleads  an  affirmative  defense,  setting  up  the 
issuance  Of  a  policy  by  it  in  return  for  such  premium  money, 
is  a  sufficient  admission  of  defendant's  corporate  capacity 
to  waive  allegation  and  proof  by  the  plaintiff  on  that  point. 

— Sengf elder  v.  Mutual  Life  Ins.  Co 121 

3.  Contracts — Unauthorized  Acts  of  Officers — Ratification.  Al- 
though a  note  and  mortgage  may  have  been  executed  by 
the  president  and  secretary  of  a  corporation  without  au- 
thority from  its  board  of  trustees,  yet  the  corporation  will 
be  estopped  from  denying  their  authority  where  it  appears 
that  the  corporation  was  aware  of  the  transaction  from  the 
first  and  never  objected  or  sought  to  repudiate  it;  that  at 
regular  meetings  of  its  board  of  trustees  the  payment  of  the 
note  and  mortgage  was  considered  and  discussed,  and  in 
fact  two  payments  made  thereon  out  of  the  corporate  funds; 
and  that  no  act  of  repudiation  was  undertaken  until  two 
years  after  the  execution  of  the  note  and  mortgage,  and 
after  they  had  passed  into  the  hands  of  innocent  purchas- 
ers.— Seal  V.  Puget  Sound  Loan,  etc.,  Co 422 

4.  Action  on  Contract — Pleading  and  Proof  Under  an  allega- 
tion in  a  complaint  for  foreclosure  of  a  mortgage  of  due  au- 
thority of  corporate  agents  to  execute  the  mortgage,  proof 
of  subsequent  ratification  is  admissible,  as  it  is  equivalent 

to  an  original  authority. — Id 422 

5.  Foreign  Corporations — Right  to  Buy  and  Sell  Land — Con- 
struction of  Statute.  Under  the  Laws  1889-90,  p.  288,  a  for- 
eign corporation  organized  prior  to  the  passage  of  the  act 
of  March  28, 1890,  does  not  fall  within  the  prohibition  ex- 
pressed in  that  law  against  such  corporations  transacting 
the  ''business  of  buying  and  selling  land,  and  dealing  in 
real  estate,  and  carrying  on  a  brokerage  business  therein  in 
this  stBte."— Really  Co.  v.  Appolonio 437 

6.  Ratification  of  Contract.  An  allegation  by  a  boom  com- 
pany, in  a  mandamus  proceeding  against  another  boom 
company,  that  it  had  a  contract  with  a  certain  individual 
for  driving  his  logs,  is  a  sufficient  admission  of  the  ratifica- 
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tion  by  th^  corpoi*atioi:^f  the  act  of  one  assuming  to  be  its 
agent  in  the  making  of  such  contract. — Tingley  v.  BeUing- 
ham  Bay  Boom  Co 644 

See  Contempt;  Deed,  1;  Practice  in  Civil  Cases,  1; 
Receivers,  1,  2;  Trial,  4. 

COSTS.    See  Appeal,  59;  Prohibition,  Writ  op. 

COUNTIES. 

1.  Court  Room — Expense  Incurred  by  Court.  Mandamus  will 
not  lie  to  compel  the  auditor  of  a  county  to  draw  a  warrant 
for  the  payment  of  expenses  incurred  by  the  sheriff  in  pro- 
viding and  furnishing  rooms  for  the  court  and  its  officers, 
which  had  been  ordered  by  the  judge  of  the  superior  court 
under  authority  of  Code  Proc,  §48,  when  it  appears  that  the 
county  commissioners  were  at  the  time  making  suitable  pro- 
vision therefor,  and  that  the  judge  and  sheriff  were  cogniz- 
ant of  the  fact. — Barnett  v.  Ashm^ore 163 

2.  County  Comm,issioners — Limitation  of  Appeal.  Sec.  298. 
Gen.  Stat.,  requiring  appeals  from  an  order  made  by  a 
board  of  county  commissioners  to  be  taken  within  twenty 
days  thereafter,  is  impliedly  repealed  by  §119,  Code  Proc, 
which  provides  that  an  appeal  may  be  taken  from  such  or- 
ders within  three  months,  as  §119  is  the  later  expression  of 

the  legislative  will. — Baum  v.  Sweeny 712 

8.  Comity  Printing  —  Notice  for  Bids  —  Awarding  Contract, 
The  provision  of  the  law  requiring  notice  for  bids  for  county 
printing  to  be  published  for  a  certain  time  prior  to  the  May- 
session  of  the  board  of  county  commissioners,  is  merely  di- 
rectory, and  where  the  rights  of  the  public  have  been  fully 
protected,  and  the  bids  were  received  as  fully  and  com- 
pletely as  if  the  proper  notice  had  been  given,  it  is  the  duty 
of  the  board  to  award  the  contract  to  the  best  and  lowest 
responsible  bidder,  who  has  l^en  the  publisher  of  a  news- 
paper for  at  least  six  months  preceding  such  May  session, 
and  they  may  be  compelled  so  to  do  by  order  of  the  superior 
court.—  Id 712 

See  Attorney  and  Client,  3;  Elections  and  Voters; 
Highways,  1,  2;  Justices  of  the  Peace;  Office 
AND  Officer. 

COURTS.    See  Criminal  Law,  7;  Jury. 
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1.  Re(isonable  Doubt.  The  doctriDe  of  ^easonable  doubt  means 
that  the  jury,  basing  their  opinion  upon  all  the  facts  and 
testimony  in  the  case,  should  be  satisfied  beyond  a  reason- 
able doubt  of  the  guilt  of  defendant. — State  v.  Kasper 174 

2.  State's  Bight  of  Appeal.  Under  Code  Proc,  §1402,  provid- 
ing that  no  appeal  shall  be  allowed  to  the  state  in  any  crim- 
inal action  excepting  when  the  error  complained  of  is  in 
setting  aside  the  indictment  or  information,  or  arresting 
the  judgment  on  the  ground  that  the  facts  stated  in  the 
indictment  or  information  do  not  constitute  a  crime,  the 
state  is  not  authorized  to  prosecute  an  appeal  where  an  in- 
formation has  been  dismissed  on  the  ground  that  the  court 
has  no  jurisdiction  of  the  person  of  defendant. — State  v. 
Kemp 212 

8.  Appeal — Settlement  of  Statement — Failure  to  Give  Notice. 
The  inability  of  a  defendant  convicted  of  a  crime  to  pay  for 
a  statement  of  facts  is  no  excuse  for  his  failure  to  give 
notice  of  the  settlement  of  the  statement  within  the  time 
prescribed  by  law. — Stale  v.  Picani 843 

4.  Evidence.  Depositions  in  a  criminal  case,  tending  to  show 
the  good  character  of  defendant,  are  inadmissible  in  evi- 
dence.— State  V.  Humason 499 

5.  Same.  Petitions  addressed  to  the  county  commissioners 
asking  the  employment  of  special  counsel  to  assist  in  the 
prosecution  of  defendant,  that  his  bond  be  raised,  etc.,  are 
inadmissible  in  evidence  upon  the  question  of  the  guilt  or 
innocence  of  the  accused. — Id 499 

6.  Conduct  of  Trial.  It  is  not  contrary  to  the  provisions  of 
Code  Proc,  §1868,  for  a  defendant  in  a  criminal  action  to 
be  brought  to  trial  within  less  than  five  days  after  the  tiling 
of  an  information  against  him,  where  he  has  already  been 
taken  into  custody  before  a  magistrate  and  held  for  trial 
upon  the  same  charge  more  than  five  days  prior  to  his  trial 
upon  the  information. — Id 499 

7.  Presumption  as  to  Prosecuting  Attorney.  A  ruling  by  a  su- 
perior court  that  a  certain  person  is  the  proper  prosecuting 
attorney,  will  be  upheld  on  the  ground  that  such  courts  take 
judicial  notice  of  the  officers  of  the  counties  in  which  they 
Bit.— Id 499 

8.  Evidence.  In  a  prosecution  for  an  assault  with  intent  to 
commit  sodomy  upon  the  person  of  another,  perpetrated 
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upon  a  moving  train,  evidence  is  admissible  of  a  prior  as- 
sault committed  upon  the  same  train  a  couple  of  hours 
previously,  although  made  in  another  state,  for  the  purpose 
of  showing  the  defendant's  real  intention  in  making  the  sec- 
ond assault. — Slate  v.  Place 778 

9.  Separation  of  Jury,  It  is  reversible  error  to  allow  the  jury, 
in  a  prosecution  for  a  criminal  offense,  to  separate,  with- 
out the  consent  of  the  defendant,  during  the  progress  of  the 
trial.— ic? 778 

See  Constitutional  Law,  2;  Indictment  and  Infor- 
mation; Larceny;  Libel  and  Slander;  Sodomy. 

CUSTOM  AND  USAGE.    See  Evidence.  2,  9. 

DAMAGES. 

1.  Excessive  Damages.  Plaintiff,  in  an  action  for  personal  in- 
juries, recovered  judgment  for  $7,0U0  for  injuries  to  his 
right  knee,  from  which  he  was  still  suffering  pain  at  the 
time  of  the  trial,  and  was  apparently  incapacitated  from  fol- 
lowing his  vocation  of  carpentering.  The  evidence  was 
conflicting  as  to  whether  the  injury  would  prove  perma- 
nent or  not.  The  actual  damage  suffered  by  plaintiff  was 
$1,000  for  loss  of  time  and  $800  for  medical  services  and 
nursing.  Held,  That,  in  consideration  on  the  one  side  of 
the  possibility  of  further  trouble  with  plaintiff's  knee,  and 
on  the  other  side  that  he  is  not  incapacitated  from  per- 
forming labor  in  many  other  vocations  of  life  than  that  of 
a  carpenter,  a  judgment  of  $5,000  would  be  ample  com- 
pensation for  plaintiff's  actual  injury. — Cogswell  v.  West  St., 
etc.,  Electric  By.  Co 46 

2.  Action  for  Personal  Injuries — Instructions.  Where  plaint- 
iff in  an  action  for  personal  injuries  testified  that  his  wages 
as  a  brick  wheeler  were  $40  a  month  and  his  family's  board 
and  house  rent,  it  was  proper  for  the  court  to  refuse  to  in- 
struct that  "the  jury  cannot  take  into  consideration  the 
value  of  the  house  rent  and  board  which  he  was  getting 
from  his  employer  at  the  time  of  the  injury,  in  determin- 
ing the  damages,  if  any,  for  his  loss  of  time,  but  only  the 
cash  wages  which  he  was  then  earning." — Ledyard  v.  West 
St.,  etc..  Electric  Ry.  Co 64 

3.  Measure  of  Damages  for  Breach  of  Contract.  Where  a  con- 
tract contemplates  that  irregularities  in  a  brick  wall  shall 
be  filled  with  common  lime  mortar  before  applying  coats 
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of  adamant  plaster,  and  under  a  supplemental  contract  such 
irregularities  are  filled  with  adamant,  extra  compensation 
can  be  recovered  only  for  the  difference  between  the  cost 
of  the  two. — AdaTTiant,  etc.,  Co,  v.  NcUional  Bank  of  Com- 
merce 282 

4.  Assault  and  Battery^  Action  for  Damages — Evidence— Non- 
Suit.  In  an  action  for  damages  for  assault  and  battery  it 
is  error  to  non-suit  the  plaintiff  when  the  undisputed  evi- 
dence shows  that  one  of  the  defendants  seized  her  by  the 
shoulders,  struck  her,  called  her  foul  names,  choked  her  and 
kicked  her  until  her  body  was  black  and  blue,  and  that  the 
other  defendant  meanwhile  beat  her  with  an  umbrella. — 
Hannan  v.  Oross 708 

5.  Same.  In  such  an  action  it  is  error  to  refuse  to  admit  tes- 
timony as  to  the  condition  of  plaintiff  on  the  morning  after 
the  alleged  injury  was  inflicted. — Id 708 

See  Carriers,  11,  12;   Evidence,  9;   Logs  and  Log- 
ging, 4;  Municipal  Corporations,  1-5,  14. 

DEATH  BY  WRONGFUL  ACT.    See  Statutes,  2. 

DEDICATION. 

Deed  to  Non-existent  Municipality.  A  deed  of  certain  land 
was  made  to  the  town  of  Puyallup  for  use  as  a  park  upon 
condition  that  the  town  should  by  ordinance  accept  the 
grant  and  agree  to  comply  with  certain  conditions;  the 
.  town  council  passed  an  ordinance  and  the  town  assumed 
control  of  the  park.  It  was  subsequently  discovered  that 
the  town  was  a  void  incorporation,  and  the  city  of  Puyallup 
was  thereupon  organized  and  incorporated,  covering  sub- 
stantially the  same  territory,  and  this  new  incorporation 
assumed  control  of  said  park,  but  did  not  pass  an  ordinance 
accepting  the  land  until  after  suit  by  the  grantors  to  cancel 
their  deed  and  enjoin  the  city  from  using  the  land.  Held, 
That  the  deed  was  in  effect  a  dedication  to  the  public;  that 
the  public,  to  whom  it  was  dedicated,  is  now  represented 
by  the  city  of  Puyallup,  and  that  said  city,  as  the  repre- 
sentative of  such  public,  has  sufficiently  complied  with  the 
conditions  of  the  dedicatory  grant. — Meeker  v.  Puyallup 759 

DEED. 

1.  To  Corporation  Before  Articles  Filed — Validity.  Although 
a  deed  to  a  foreign  corporation  may  have  been  executed 
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before  the  corporation  had  complied  witli  the  law  requiring 
it  to  file  its  articles  of  incorporation  in  the  office  of  the  sec- 
retary of  the  territory,  yet  the  deed  is  not  void  if  it  was  not 
delivered  until  after  the  filing  of  the  said  articles. — Say- 
ward  V.  Gardner 247 

2.  Delivery.  Where  a  deed  has  been  executed  by  all  but  one 
of  several  co-grantors,  and  has  been  left  with  a  notary  for 
the  purpose  of  securing  the  signature  of  the  remaining 
grantor,  but  is  not  to  be  delivered  until  the  consideration 
agreed  upon  should  be  ready  to  pass,  such  notary  is  the 
agent  of  the  grantors  and  bound  to  hold  the  deed  for  them, 
even  after  its  completion,  until  he  has  their  direction  to  de- 
liver it  to  the  grantee;  and  the  grantee,  by  procuring  the 
uncompleted  deed  from  the  notary  and  placing  it  upon 
record,  obtains  no  rights  thereunder. — Healy  v.  Seward 319 

3.  Reservation — Construction  and  E^ffeet.  Where  a  railroad 
company  conveys  a  tract  of  land,  "reserving  and  excepting 
therefrom,  however,  a  strip  of  land  extending  through  the 
same  (or  so  much  of  such  strip  of  land  as  may  be  within 
said  described  premises),  of  the  width  of  four  hundred  feet, 
tliat  is,  two  hundred  feet  on  each  side  of  the  center  line  of 
the  Northern  Pacific  Railroad,  or  any  of  its  branches,  to  be 
used  for  right-of-way  or  other  railroad  purposes,  in  case 
the  line  of  said  railroad,  or  any  of  its  branches,  has  been, 
or  shall  be,  located  on  or  over,  or  within  less  than  two  hun- 
dred feet  of,  said  described  premises,"  a  mere  easement  is 
reserved  thereby,  and  the  ownership  of  the  whole  tract 
passes  to  the  grantee. — Biles  v.  Tacoma,  etc.,  R.  R.  Co 5U 

See  EguiTY,  1,  2;  Estoppel,  2;  Railroads. 

DEPOSITIONS. 

1.  Notice  of  Settling  Interrogatories.  Where  the  defendant  in 
an  action  has  had  three  days'  notice  by  the  plaintiff  of  the 
settling  of  interrogatories  upon  which  depositions  are  to  be 
taken,  and  at  the  time  set  the  defendant  appears  and  has  the 
hearing  continued  for  three  days  to  enable  him  to  file  cross 
interrogatories,  he  is  estopped  from  claiming  that  he  had 
insufficient  notice. — Hobart  v.  Jones 885 

2.  Certificate.  Where  a  deposition  is  taken  pursuant  to  a 
commission  issued  by  the  court,  the  certificate  thereto  sub- 
stantially complies  with  the  requirements  of  the  statute 
when  it  states  that  "F.  N.  Hendrix,  commissioner,  does 
hereby  certify,''  and  is  signed  "F.  N.  Uendrix,  commis- 
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sioner  and  notary  public,"  especially  when  the  caption 
states  that  it  is  the  ''Deposition  of  .  .  .  taken  before  F. 
N .  Hendrix  .  .  .  pursuant  to  the  annexed  commission 
to  take  testimony." — Id 385 

DESCENT  AND  DISTRIBUTION. 

Children  Omitted  From  Will — Remedy.  Where  a  will  is  void 
as  to  children  of  the  testator  for  the  reason  that  it  does  not 
name  or  provide  for  them,  the  proper  remed}'  is  to  move 
the  court  to  proceed  with  the  administration  of  the  testator's 
estate,  and,  as  a  part  of  such  administration,  to  decree  and 
set  over  to  the  children  the  proportion  to  which  they  would 
be  entitled  if  the  testator  had  died  intestate. — In  re  Bark- 
er's Estate : 390 

DIVORCE. 

Grounds — Incompatibility.  Where  the  evidence  in  an  action 
.  for  divorce  discloses  no  other  ground  than  that  the  parties 
will  not  live  together  as  husband  and  wife,  a  decree  sepa- 
rating them  should  not  be  granted. — McDougall  v.  Mc- 
Dougall 802 

EASEMENTS. 

Abandonment — Non-user.  The  grant  to  a  water  company  of 
a  fifty-foot  right-of-way  through  a  certain  tract  of  land  be- 
comes fixed  and  certain  when  the  company  makes  its  selec- 
tion under  the  deed  and  goes  upon  the  land  and  clears  and 
prepares  its  right-of-way,  and  injunction  will  not  lie  to 
prevent  the  construction  of  a  pipe  line  thereon,  unless  the 
right-of-way  has  been  actually  abandoned,  as  mere  non-user 
will  not  defeat  the  right  to  occupy  and  use  it  for  the  pur- 
pose expressed  in  the  grant,  when  no  time  for  use  and  oc- 
cupation is  prescribed. — McCue  v.  Bellingham  Bay  Water 
Co 156 

See  Deed,  8. 

EJECTMENT.     See    Executors   and   Administrators,  3; 
Public  Lands,  10. 

ELECTIONS  AND  VOTERS. 

Nominations.  Where  the  nominee  of  a  political  party  for  the 
office  of  superior  judge  is  to  be  voted  for  by  the  electors 

53—5  WASH. 
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of  two  or  more  coanties.  each  county  cannot  act  separately 
in  making  such  nomination,  but  the  nomination  can  only 
be  made  by  the  joint  action,  or  opportunity  to  act.  of  all 
the  electors  belonging  to  such  party  in  all  of  said  coun- 
ties.— State,  ex  rel.  Bloovifield,  v.  Weir 82 

See  Justices  of  the  Peace. 

EMINENT  DOMAIN. 

Appropriation  of  liight-of-ivay — Remedies.  Laws  1889-90.  p. 
294,  providing  for  the  appropriation  of  land  by  corpora- 
tions for  rights-of-way  and  requiring  that  such  proceedings 
be  instituted  by  the  part^^  seeking  to  condemn  the  land, 
does  not  provide  that  such  proceeding  shall  be  exclusive  of 
all  other  remedies;  and,  where  lands  have  been  appropri- 
ated before  the  institution  of  the  proceeding  provided  for 
in  said  act,  the  land  owner  may  maintain  a  common  law 
action  for  trespass. — Downs  v.  Seattle  &  Montana  Ry.  Co 778 

See  Municipal  Corporations.  13-16. 

EQUITY. 

1.  CanreUation  of  Deed — Undue  I?ifluence.  In  an  action  to 
annul  a  deed,  executed  by  a  stepdaughter  to  her  mother, 
the  evidence  showed  that  the  daughter  was  past  eighteen 
years  of  age  at  the  time  she  agreed  to  sell,  and  did  not  fi- 
nally convey  until  nearly  two  years  later;  that  at  the  time 
she  was  living  away  from  her  mother,  and  not  under  her 
coutrol;  that  there  was  no  affection  between  them  for  one 
anotiier;  that  no  confidential  relations  existed  between 
them,  and  that  she  went  and  came  as  she  pleased  and  en- 
gaged in  any  business  that  suited  her;  that  the  mother  had 
expended  $800  in  giving  the  daughter  a  collegiate  educa- 
tion and  that  the  deed  was  given  in  consideration  therefor; 
that  $500,  the  consideration  recited  in  the  deed,  was  about 
the  full  valuation  for  said  land.  Held,  That  the  testimonv 
did  not  show  such  a  state  of  facts  as  to  warrant  the  conclu- 
sion that  the  deed  was  procured  by  undue  influence,  or  that 
there  was  want  of  consideration  for  its  execution. — Bowin 

V.  Hughes *. 442 

2 .  Misdescription — Refonnation  of  Deed.  A  grantee  is  entitled 
to  a  reformation  of  the  description  of  the  land  contained  in 
a  deed,  although  there  were  no  contract  relations  between 
him  and  his  grantors,  and  they  in  fact  thought  they  were 
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conveying  to  another,  when  it  appears  that  the  same  land, 
misdescribed  as  in  the  deed,  had  been  mortgaged  to  a  third 
party  by  the  grantors,  and  that  such  third  party  had  con- 
tracted to  take  the  land  in  satisfaction  of  his  mortgage,  and 
that  at  his  instance  the  deed  was  made  to  the  grantee. — El- 
wood  v.  Stewart 736 

See  Principal  and  Surety,  8;  Specific  Perform- 
ance; Vendor  and  Purchaser,  6,  7. 

ESTOPPEL. 

1.  Standing  by  at  Sale  of  Land — Estoppel  to  Assert  Title.  Al- 
though a  person  may  own  a  third  Interest  in  a  certain  par- 
cel of  land,  yet  if  he  stands  by  at  an  administrator's  sale 
and  permits  the  whole  tract  to  be  sold  as  the  property  of  a 
decedent,  .and  permits  the  purchaser  to  pay  for  the  land, 
take  possession,  improve  it  and  pay  taxes  on  it  under  claim 
of  absolute  ownership,  while  the  owner  of  the  third  inter- 
est, neither  at  the  time  of  sale  nor  for  a  period  of  fifteen 
years  following,  claimed  any  interest  in  the  property,  he  is 
estopped  from  setting  up  ownership. — Boeder  v.  Fonts 135 

2.  When  Grantee  Not  Estopped  by  Deed.  The  grantee  of  the 
Northern  Pacific  Railroad  Company  is  not  estopped  by  the 
recitals  in  the  deed  from  denying  the  right  of  his  grantor 
to  build  branch  roads,  when  such  branch  road  is  one  that 
the  grantor  is  not  legally  authorized  to  construct. — Biles  v. 
Tacoma,  etc.,  R.  R.  Co 511 

3.  By  Record — Pleadings.  In  an  action  by  plaintiff  to  recover 
upon  a  promissory  note  defendant  alleged  that  she  had  as- 
signed the  amount  due  upon  a  contract  for  the  purchase  of 
land  to  the  plaintiff  in  satisfaction  of  the  note.  Plaintiff  re- 
plied that  in  a  suit  by  defendant  against  the  purchaser  to 
recover  the  amount  due,  defendant  had  alleged  that  she 
was  the  owner  of  the  contract,  and  had,  with  her  co-con- 
tractors therein,  recovered  Judgment  on  the  contract.  Held, 
That  defendant  was  not  estopped  from  showing  how  she 
became  a  party  to  the  former  suit,  and  that  the  suit  was 
really  brought  in  the  interest  and  at  the  instigation  of  the 
plaintiff. — Grippen  v.  Bcnham 589 

See  Corporations,  3;  Depositions,  1;  Highways,  2; 
Husband  and  Wife,  1,  2,  3,  5;  Insurance,  4;  Re- 
plevin, 1. 
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EVIDENCE. 

1.  Parol  Evidence — Explaining  Ambiguous  Contract.  In  an 
action  to  foreclose  a  mechanic's  lien  for  plastering  a  cer- 
tain building  with  adamant  under  a  contract  providing 
that  "the  brick  walls  will  receive  two  coats  of  adamant 
plaster  and  will  be  made  straight  and  plumb,"  it  was  shown 
that  the  walls  were  very  irregular  and  considerably  out  of 
plumb,  more  so  than  usual  in  such  buildings,  and  that  they 
would  require  in  places  plastering  of  the  thickness  of  two 
and  three  inches  to  make  them  straight  and  plumb,  while 
the  extreme  thickness  of  two  coats  of  adamant  plaster  was 
but  five-eighths  of  an  inch;  that  the  parties  knew  at  the 
time  of  drafting  the  contract  that  two  coats  of  adamant 
plaster  could  not  be  so  applied  as  to  make  the  walls 
straight  and  plumb.  Held,  That  the  parties  intended  that 
the  excessive  irregularities  in  the  brick  wall  should  be 
filled  up  before  the  application  of  the  two  coats  of  ada- 
mant, and  the  contract  not  specifying  the  material  to  be 
used  for  such  filling,  is  to  that  extent  ambiguous  and  uncer- 
tain, and  parol  proof  is  admissible  to  show  that  it  was  the 
understanding  and  agreement  between  the  parties  that  the 
filling  required  before  the  application  of  the  two  coats  of 
adamant  plaster  was  to  be  of  common  lime  mortar. — Ad- 
amant, etc.,  Co.  V.  National  Bank  of  Commerce 232 

■ 

2.  Same — Evidence  of  Custom.  Such  contract  being  ambigu- 
ous, proof  of  a  custom  to  fill  in  irregularities  in  brick  walls 
with  lime  mortar  before  applying  adamant  plaster  is  admis- 
sible to  explain  the  ambiguity. — Id 282 

8.  Best  and  Secondary.  Where  the  holder  of  a  register's  cer- 
tificate sells  the  land  therein  described  and  endorses  the 
contract  of  sale  upon  the  back  of  the  certificate,  a  certified 
copy  of  such  certificate  and  contract  by  the  commissioner 
of  the  general  land  office  is  admissible  in  evidence  to  estab- 
lish the  contract,  as,  by  the  act  of  the  parties,  that  officer 
became  the  custodian  of  their  agreement,  and  it  cannot  be 
withdrawn  from  his  custody. — Sayward  v.  Gardner 247 

4.  Declarations  of  Title.  The  declarations  of  one  holding  the 
legal  title  to  real  estate,  that  another  has  no  interest  therein, 
are  not  admissible  in  evidence. — Reese  v.Muman 873 

5.  Best  and  Secondary  Evidence — Photograpiis.  Where  the 
disputed  signature  of  a  check  is  in  court  as  well  as  five 
hundred  genuine  ones,  it  is  not  error  for  the  court  to  reject 
photographs  of  the  disputed  signature  and  certain  genuine 
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signatures  taken  side  by  side  which  were  offered  in  evi- 
dence.— Crane  v.  Dexter  Eorton  <fc  Co 479 

6.  Proof  of  Publication.  Any  competent  proof  tending  to  es- 
tablish the  publication  of  the  filing  of  an  assessment  roll 
is  admissible  in  the  absence  of  any  provision  in  the  charter 
or  ordinances  of  a  city  requiring  proof  of  the  publication 
of  such  notice  to  be  preserved  in  any  particular  way.  ( Wil- 
son V.  Seattle,'2  Wash.  548,  modi^ed.) —Seattle  v.  Doran 488 

7.  Parol  Evidence  of  Ordinance — Destruction  of  Original. 
Where  an  original  ordinance  has  been  destroyed  by  fire, 
parol  proof  is  admissible  to  show  that  it  had  been  signed 
by  the  mayor,  although  the  record  of  the  ordinance  in  the 
ordinance  book  fails  to  show  the  signature. — Id 488 

8.  Sufficiency — Action  for  Fraudulent  RepresenUUions.  In  an 
action  for  fraudulent  representations,  whereby  plaintiff  was 
induced  to  subscribe  and  pay  a  subsidy  for  the  location  and 
operation  at  a  certain  point  of  a  flouring  mill  of  a  capacity 
of  two  hundred  barrels  daily,  together  with  the  necessary 
and  sufficient  warehouse  room,  the  plaintiff  introduced  in 
evidence  the  contract  of  defendant  with  a  company  for  the 
erection  of,  a  *'mill  to  have  an  easy  capacity  of  one  hundred 
and  fifty  barrels  of  flour  per  run  of  twenty-four  hours,  and 
on  trial  test  of  six  hours  to  make  two  hundred  barrels.'' 
Plaintiff  did  not  produce  the  evidence  of  any  person  who 
had  actually  witnessed  the  facts  connected  with  any  test  of 
the  capacity  of  the  mill,  nor  the  evidence  of  any  person 
skilled  in  mill  matters  as  to  its  capacity;  nor  was  there  any 
evidence  tending  to  explain  the  language  of  the  subsidy 
contract  in  regard  to  the  daily  capacity  of  two  hundred 
barrels.  The  only  evidence  concerning  the  warehouse  was 
that  of  plaintiff,  who  said  that  it  seemed  to  him  small,  and 
that  the  company  had  a  warehouse  at  another  point  where 
they  stored  flour.  Held,  That  a  motion  for  non-suit  should 
have  been  granted. — Beck  v.  Ravenna  Milling  Co 560 

9.  Custom  of  Keeping  Horses  on  Plank  Floors.  In  an  action 
against  a  railroad  company  for  damages  for  keeping  horses 
for  a  number  of  days  upon  a  plank  floor  after  their  arrival 
at  the  destination  to  which  they  had  been  shipped,  evidence 
is  admissible  of  a  custom  to  keep  horses  upon  plank  floors 
in  that  locality,  and  that  it  is  impracticable  to  keep  them 
upon  earth  floors. — Moses  v.  Ft.  Townse7id,  etc.,  R.  R.  Co 595 

10.  Action  for  Cost  of  Improvemenls  — Evidence  of  Enhancement 
of  Value.    In  an  action  upon  a  promise  to  pay  the  cost  of 
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certaiu  improvements  evidence  is  not  admissible  to  show 
that  the  value  of  the  land  was  not  enhanced  by  such  im- 
provements.— Charvat  v.  Meyers 799 

See  Attorney  and  Client,  2;  Carrieks,  4;  Consti- 
tutional Law,  2;  Corporations,  4,  6;  Criminal 
Law,  4,  S;  Damages,  5;  Insurance,  2;  Landlord 
and  Tenant;  Larceny,  2,  8.  4;  Mechanic's  Liens, 
22;  Negotiable  Instruments,  1,  2;  Schools  and 
School  Districts.  1;  Wills.  2. 

EXECUTION. 

1.  Sale — Title  Acquired  Without  Confirmation.  The  purchaser 
of  land  at  execution  sale  acquires  the  equitable  title  on  pay- 
ment of  the  purchase  price,  if  the  proceedings  have  been 
regular  up  to  the  time  of  the  sale,  whether  the  sale  is  prop- 
erly confirmed  or  not. — Morrow  v.  Moran 698 

2.  Sale— Title  Acquired,  Where  a  grantor  has  intended  and 
attempted  to  convey  a  certain  tract,  but  misdescribes  the 
same  in  the  deed  therefor,  its  subsequent  sale  by  the  sheriff 
upon  execution  against  the  grantor  will  confer  upon  the 
purchaser  no  greater  rights  therein  than  the  grantor  act- 
ually had. — Elwood  v.  Stewart ? 736 

See  Appeal.  12;  Attorney  and  Client.  4;  Princi- 
pal and  Surety,  8;  Public  Lands,  9,  10. 

EXECUTORS  AND  ADMINISTRATORS. 

1.  When  Administration  not  Required,  Under  the  statutes  of 
this  state  (Code  1881.  §1448;  Code  Proc.  §955).  where  a  tes- 
tator provides  by  will  that  the  trustees  of  his  estate  shall 
manage  and  settle  the  estate  in  the  manner  directed  in  his 
will  without  the  intervention  of  the  court  having  probate 
jurisdiction,  the  power  of  such  trustees  is  derived  from  the 
will  and  their  duty  prescribed  by  it,  and.  so  long  as  they 
faithfully  comply  with  its  provisions,  their  acts  cannot  be 
called  in  question  by  any  court. — Newport  v.  Newport 114 

2.  Sale  of  Land  of  Person  Presumed  Dead.  Under  the  laws  of 
Washington  Territory,  Code  of  1881,  probate  courts  were 
vested  with  jurisdiction  over  the  estates  of  deceased  per- 
sons, and  when  the  powers  of  such  courts  have  been  in- 
voked by  a  petition  setting  forth  the  jurisdictional  facts, 
among  others,  absence  of  a  party  for  more  than  spven  years, 
and  that  there  is  no  evidence  that  he  is  still  living,  the 
court  is  warranted  in  finding  that  he  is  dead,  and  in  order- 
ing administration  upon  his  estate. — Scott  v.  McNeal 309 
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3.  Same — Ejectment  by  Owner  Against  Innocent  Purchaser .  In 
such  a  case,  the  supposed  deceased  person,  after  his  return 
to  this  state,  cannot,  as  against  an  innocent  purchaser  or  his 
grantees,  maintain  an  action  of  ejectment  to  recover  prop- 
erty sold  under  a  decree  of  the  probate  court. — Id 809 

See  Descent  and  Distribution;  Trusts,  8,  6;  Venue 
IN  Civil  Cases,  8. 

FIXTURES. 

What  Constitutes.  A  planer  used  in  a  sawmill,  although  some 
fastening  be  necessary  to  its  use,  is  not  such  a  fixture  as  to 
pass  with  a  mortgage  of  the  realty,  as  against  one  retaining 
title  to  the  machine  in  himself,  under  a  contract  of  condi- 
tional sale. — Cherry  v.  Arthur 787 

FORCIBLE  ENTRY  AND  DETAINER. 

1 .  Pleading.  The  failure  of  plaintiffs  to  reply  to  the  defend- 
ant's allegation  of  title  and  color  of  title  is  immaterial,  when 
the  stipulated  facts  upon  which  the  cause  is  tried  admit  title 

in  the  plaintiffs.— -Fi/e  v.  Olson 789 

2.  Same.  Semble,  That  in  an  action  for  unlawful  detainer, 
under  Code  Proc,  §§571-3,  a  reply  is  not  necessary  to  af- 
firmative matter  contained  in  the  answer. — Id 789 

FRAUDS,  STATUTE  OF. 

1.  Agreement  RelaUng  to  Land — Part  Performance.  Where, 
under  a  parol  agreement  to  convey  certain  lots,  they  were 
taken  possession  of,  cleared  and  fenced,  such  possession  and 
Improvement  constitute  a  sufficient  part  performance  of  the 
contract  to  take  it  out  of  the  operation  of  the  statute  of 
frauds. — Mudgett  v.  Clay 108 

2.  Cmitract  for  Sale  of  Land — Omission  of  Price.  Although 
the  statute  of  frauds  may  require  the  consideration  to  he 
stated  in  a  contract  for  the  sale  of  land,  yet  where  the  price 
has  in  fact  been  paid,  the  case  is  taken  without  the  opera- 
tion of  the  statute. — Sayward  v.  Gardner 247 

3.  Executed  Contract.  Where  a  contract  assigning  a  claim 
upon  a  debtor  has  been  executed,  and  ratified  by  the  as- 
signee, the  statute  of  frauds  requiring  such  contract  to  be 

in  writing  does  not  apply. — Grtppen  v.  Benham 589 

4.  When  Contract  Begarded  as  Signed.  A  contract  is  signed, 
within  the  meaning  of  the  statute  of  frauds,  when  the  name 
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of  the  party  to  be  charged  is  written  by  him  or  an  author- 
ized agent  anywhere  in  the  contract. — Tingley  v.  Belling- 
ham  Bay  Boom  Co 644 

FRAUDULENT  CONVEYANCES. 

1.  Action  to  Set  Aside — Prior  Judgment  Unnecessary.  An  at- 
tachment lien  is  sufficient  to  support  a  creditor's  bill,  with- 
out first  obtaining  judgment,  where  it  is  made  to  appear  by 
the  bill  that  the  debtor  is  insolvent,  and  that  the  issuing  of 
the  execution  would  be  of  no  practical  utility. — Benham  v. 
Ham ^ 128 

2.  Assignment  for  Benefit  of  Creditors — Preference.  The  fact 
that  a  debtor  in  failing  circumstances  makes  an  assignment 
for  the  benefit  of  creditors  within  three  days  after  having 
given  a  mortgage  on  his  stock  of  merchandise  to  secure  one 
of  his  creditors,  the  mortgagee  not  being  aware  of  any  in- 
tent on  the  mortgagor's  part  to  make  the  assignment,  does 
not  make  the  execution  of  the  mortgage  a  part  of  the  same 
transaction  as  the  assignment,  thereby  creating  a  prefer- 
ence and  rendering  both  the  mortgage  and  assignment  in- 
valid.—Tc^  128 

See  Assignment  for  Benefit  of  Creditors,  2;  Chat- 
tel Mortgages. 

GAMING.    See  Statutes,  1. 

HIGHWAYS. 

1 .  Statutory  Establishment  of  County  Boad.  Under  the  road 
law  of  1859  ( Laws  1859,  p.  7),  when  the  board  of  county  com- 
missioners caused  to  be  entered  in  the  "road  book**  required 
to  be  kept  by  them  as  a  public  record,  a  petition  for  a  county 
road,  the  report  of  viewers  thereon,  a  description  of  the 
road  and  the  adoption  of  the  view  made,  the  road  was 
thereby  established  of  the  width  of  sixty  feet,  in  the  absence 
of  any  order  of  the  board  prescribing  a  less  width. — Tmcn 

of  Sumner  v.  Peebles 471 

2.  Alteration.  A  county  road  was  established  in  1860,  and  in 
1863  the  county  commissioners,  on  a  petition  therefor,  ir- 
regularly ordered  that  the  location  of  a  portion  of  the  road 
be  changed,  granting  the  order  for  the  change  on  the  same 
day  the  petition  was  filed,  and  instructing  the  supervisor  to 
open  the  road  "as  now  laid  out.'*  But  no  change  was  made 
at  the  time  and  the  public  continued  to  use  the  original 
road  for  a  number  of  years.    In  1874,  K,  one  of  the  peti- 
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tioners  for  the  change,  and  who  had  succeeded  to  the  owner- 
ship of  the  land  through  which  the  old  and  the  proposed 
roads  lay,  being  at  the  time  road  supervisor  of  the  district, 
obstructed  and  closed  the  old  road  and  opened  a  new  one 
thirty  feet  in  width  along  the  line  of  the  changed  location, 
at  the  public  expense.  Held,  That  as  supervisor  he  took 
possession  of  the  new  line  of  road  as  a  public  road  of  the 
statutory  width,  and  that  as  owner  he  assented  to  the  pro- 
ceedings had  by  the  board  of  commissioners  eleven  years 
before,  and  is  estopped  from  claiming  that  the  new  road  is 
not  a  legal  road  of  sixty  feet  in  width. — Id 471 

See  Negligence,  2,  8. 

HUSBAND  AND  WIFE. 

1.  Community  Property — Estoppel  of  Wife  to  Assert  Interest. 
A  conveyance  by  a  husband  alone  of  community  property, 
the  legal  title  to  which  is  in  himself,  is  not  void,  but  voida- 
ble only;  and  where  he  has  held  himself  out  to  the  public 
for  a  number  of  years  as  an  unmarried  man,  and  his  wife 
has  lived  in  a  distant  part  of  the  country  separate  from 
him,  asserting  none  of  her  rights  as  his  wife,  and  unknown 
to  the  community  where  he  dwelt,  they  are  estopped  from 
setting  aside  the  husband's  deed,  provided  the  grantee  has 
made  a  reasonable  effort  to  ascertain  whether  his  grantor 
is  a  married  man  or  not.  (Per  Stiles,  J.,  and  Anders,  C. 
J.)— 'Sadler  v.  Niesz 182 

2.  Same.  If  either  spouse  sees  fit  to  allow  the  other  to  act 
and  represent  himself  or  herself  as  a  single  person,  under 
such  circumstances  and  for  such  a  time  as  would  induce 
persons  of  reasonable  prudence  to  believe  that  such  spouse 
is  in  fact  a  single  person,  then  the  community  has  no  exist- 
ence so  far  as  the  public,  having  no  knowledge  of  the  legal 
relation  of  husband  and  wife,  are  concerned,  and  neither  the 
community,  nor  either  member  thereof,  can  assert  its  exist- 
ence to  the  detriment  of  those  dealing  with  such  spouse  as 

a  single  person.    (Per  Hoyt,  J.) — Id 182 

3.  Same.  Where  a  wife  by  her  own  conduct  has  enabled  her 
husband  to  hold  himself  out  to  the  world  as  an  unmarried 
man,  she  is  estopped  from  setting  up  a  community  interest 
in  lands  sold  by  him  to  an  innocent  purchaser.  (Per  Scott 
and  Dunbar,  JJ.)^Jd 182 

4.  Same — Conveyance  by  One  Spouse.  A  spouse  in  whose  name 
community  property  is  standing  cannot  dispose  of  the  same 
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without  the  other  spouse  joining  in  the  conveyance,  regard- 
less of  the  fact  as  to  whether  or  not  they  are  living  together. 
(Per  HOYT,  J.)—Id 182 

5.  Same — Conveyance  by  Eushand — Estoppel  of  Wife.  Where 
a  wife,  residing  in  a  distant  state,  has  parted  from  her  hus- 
band- and  has  treated  such  separation  as  final,  permitting 
him  to  go  where  he  pleased  and  do  what  he  liked,  without 
any  effort  to  follow  him,  during  which  separation  he  has 
held  himself  out  to  be  a  single  man,  and  has  acquired  and 
conveyed  lands  as  an  unmarried  man,  the  wife  is  estopped 
from  claiming  a  community  interest  in  such  lands  as  against 

an  innocent  purchaser. — Nuhn  v.  Miller 405 

6.  Beplexrin — Title  of  Married  Woman — Phading.  In  an  ac- 
tion by  a  married  woman  to  recover  the  possession  of  per- 
sonal property,  it  is  not  necessary  for  her  to  deraign  her 
title  to  the  property. — Freeburger  r.  Caldwell 789 

1.  Levy  of  Execution — Claim  of  Title  by  Married  Woman — 
Pleading,  Where  the  separate  property  of  the  wife  has 
been  seized  upon  an  execution  against  her  husband,  and 
she  sets  up  claim  of  title  by  affidavit,  under  §  491,  Code 
Proc,  it  is  not  necessary  for  her  to  plead  the  evidence  of  her 
ownership. — Freeburger  v.  Oazzam 772 

See  Divorce;  Marriage. 

INDICTMENT  AND  INFORMATION. 

Information — Unnecessary  Allegations.  In  the  prosecution 
of  a  defendant  by  information  for  a  criminal  offense,  it  is 
not  necessary  that  the  information  should  allege  that  there 
was  no  grand  jury  in  session,  and  that  defendant  had  been 
committed  on  said  charge  by  a  magistrate,  although  such 
facts  must  exist  in  order  to  authorize  the  filing  of  an  infor- 
mation.— State  V.  Anderson 350 

See  Larceny,  1,  6. 

INJUNCTION. 

Pleading.  An  allegation  in  a  complaint  to  enjoin  the  con- 
struction of  a  sewer  by  a  city,  which  states  that  "the  plaint- 
iff further  alleges  that  said  sewer  can  be  constructed  in  the 
center  of  said  street,  if  necessary,  without  injuring  plaintiff's 
property,  and  without  interfering  with  the  operation  of 
said  street  railway,"  does  not  negative  the  presumption 
that  the  city  was  proceeding  in  such  a  manner  as  not  un- 
reasonably to  interfere  with  the  rights  of  the  plaintiff,  and 
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is  demurrable  for  want  of  sufficient  facts. — Spokane  8t.  By. 
Co.v.  Spokane 634 

See  Easements;  Municipal  Cokporations,  5;  Waste. 

INSOLVENCY. 

Bights  of  Secured  and  Unsecured  Creditors.  Where  an  assij^n- 
ment  has  been  made  for  the  benefit  of  creditors,  a  secured 
creditor  is  entitled  to  share  pro  rata  with  the  unsecured 
creditors  in  the  assets  of  the  insolvent  estate  only  upon  the 
balance  of  his  claim  which  remains  after  exhausting  and 
applying  the  proceeds  of  his  security  to  its  diminution. — 
In  re  Frasch 344 

See  Assignment  for  Benefit  of  Creditors,  1,  2. 

INSTRUCTIONS.    See  Carriers,  8,  5,  6,  8,  9;  Damages,  2; 
Trial,  2,  4,  8,  8,  9.  14.  16,  17,  19,  20. 

INSURANCE. 

1.  Agency — Evidence.  The  fact  that  a  person  is  an  agent  of 
an  insurance  company  for  the  purpose  of  receiving  applica- 
tions for  insurance  is  sufficient  proof  of  his  authority  to  act 
for  the  company  in  the  receipt  of  premium  money. — Seng- 
/elder  V.  Mutual  Life  Ins.  Co 121 

2.  Action  to  Becovcr  Premium  Paid.  Where  an  insurance  com- 
pany, in  an  action  against  it  to  recover  money  paid  as  a 
premium  on  a  $5,000  policy,  alleges  in  its  answer 'that  the 
contract  was  for  a  $10,000  policy,  which  was  delivered  with 
the  understanding  that  after  the  first  year  it  should  be  re- 
duced to  one  for  $5,000,  at  the  option  of  the  insured,  it  is 
not  error  to  allow  plaintiff  to  introduce  in  evidence  a  writ- 
ten instrument  wherein  a  demand  was  made  by  the  com- 
pany upon  plaintiff  for  payment  of  the  second  year's 
premium  on  the  $10,000  policy. — Id 121 

8.  Insurable  Interest — Conditional  Sale.  A  charge  to  the  jury 
that  if  the  lessor  insured  the  chattels  in  the  name  of  the 
lessee  it  is  prima  facie  proof  of  the  lessee's  ownership  of 
the  property,  is  erroneous,  as  the  person  in  possession  of 
property  under  a  conditional  sale  has  an  insurable  interest, 
which  is  not  inconsistent  with  the  title  of  the  actual  owner. 
Quinn  v.  Parke  &  Lacy  Machinery  Co 276 

4.  Conditions  of  Policy  —Estoppel.  An  insurance  company  is 
estopped  from  asserting  the  invalidity  of  its  policy  at  the 
time  of  its  issue,  on  account  of  the  violation  of  the  condi- 
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tion  of  such  policy  against  additional  insurance,  if,  at  the 
time  of  the  issue,  the  fact  of  such  additional  insurance  was 
known  to  the  company,  or  its  duly  authorized  agent. — Mes- 
terman  v.  Rome  Mutual  Ins.  Co 524 

5.  Agency  —  When  One  Company  Becomes  Agent  qf  Another. 
Where  a  person  makes  application  to  an  insurance  com- 
pany for  the  entire  amount  of  insurance  desired,  stating 
that  he  has  other  insurance  on  the  property,  and  such  com- 
pany procures  a  policy  for  a  portion  ot  the  insurance  trom 
another  company,  the  company  to  which  application  is 
made  is  not  the  agent  of  the  applicant,  but  of  the  other  in- 
surance company,  and  the  latter  company  is  bound  by  the 
knowledge  of  such  agent. — Id 524 

INTERVENTION.    See  Assignment  for  Benefit  of  Cred- 
itors, 8;  Attachment,  4;  Attorney  and  Client,  1. 

JUDGMENT. 

1.  Vacation  of  Judgment  by  Default — Excusable  Neglect — Ju- 
dicial Discretion.  It  is  not  an  abuse  of  discretion  for  a  trial 
court  to  deny  a  motion  to  vacate  a  judgment  by  default 
when  the  only  ground  upon  which  the  relief  is  sought  is 
that  defendant's  counsel  was  prevented  from  answering 
the  complaint  on  account  of  absence  from  the  city. — San- 
bom  V.  Centralia  Furniture  Mfg.  Co 150 

2.  Vacating,  Judgment — Procedure.  Semble,  That>  under  the 
provisions  of  Code  Proc,  g§  1398-97,  relating  to  the  proced- 
ure in  proceedings  to  vacate  a  judgment,  the  filing  of  affi- 
davits to  be  used  on  the  trial  is  not  permissible. — Whidby 
Land,  etc.,  Co.  v.  Nye 301 

3.  Collateral  Attack.  A  decision  of  the  supreme  court  estab- 
lishing property  rights  between  parties  will  be  held  conclu- 
sive when  attacked  collaterally  in  a  subsequent  action. — 
Morrow  v.  Moran 692 

See  Appeal,  28,  37. 

JUDICIAL  SALES.     See  Attachment.  4;  Execution,  1,  2; 
Executors  and  Administrators,  3. 

JURY. 

Equitable  Causes — Trial  of  Issues  by  Jury.  The  refusal  of  a 
court  to  direct  a  jury  trial  of  issues  of  fact  in  an  equity 
cause  is  not  ground  for  reversal,  although  the  court,  while 
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admitting  that  the  case  is  a  proper  one  to  submit  to  a  jury, 
erroneously  assumes  that  it  has  no  power  to  call  a  jury  in 
an  equity  cause. — Dearborn  Fdy.  Co.  v.  Augustine 67 

See  Appeal,  15,  88. 

JUSTICES  OF  THE  PEACE. 

Vacancy  in  Office— Eow  Filled,  General  Statutes,  §808,  e< 
^e^.,  providing  that  a  vacancy  in  the  office  of  justice  of  the 
peace  shall  be  filled  by  an  election,  are  superseded  by  art. 
11,  sec.  6  of  the  constitution,  providing  that  all  vacancies 
in  precinct  officers  shall  be  filled  by  appointment  of  the 
board  of  county  commissioners. — State,  ex  rel.  Moody,  v. 
Cronin 398 

See  Appeal,  51. 

LANDLORD  AND  TENANT. 

Action  on  Lease — Evidence — Possession  qf  Landlord — Burden 
of  Proof  .  In  an  action  upon  a  lease  to  recover  rent,  the 
plaint]  flf's  allegation  of  possession  is  prima  facie  established 
by  the  introduction  of  the  lease,  and  the  burden  of  alleging 
and  proving  plaintiff's  want  of  possession  at  the  time  of 
the  execution  of  the  lease  is  upon  defendants. — Collins  v. 
Hall 866 

See  Mechanic's  Liens,  8,  9. 

LARCENY. 

1.  Conversion  of  Borrowed  Chattels.  An  information  based 
upon  §54,  Penal  Code,  which  alleges  that  the  defendant 
borrowed  and  obtained  the  use  of  a  diamond  finger  ring 
for  one-half  hour,  and  after  the  expiration  of  said  time 
"neglected  to  return  said  ring,"  and  "converted  and  se- 
creted same  with  intent  to  convert  the  same  to  his  own 
use,"  sufficiently  charges  possession  of  the  ring  on  the  part 
of  the  defendant  without  an  averment  in  the  language  of 
the  statute,  that  the  same  came  'Mnto  his  possession  by 
virtue  of  such  borrowing  or  hiring." — Stale  v.  Kasper 174 

2.  Same — Evidence.  In  a  prosecution  for  such  offense  it  is  not 
error  to  admit  testimony  that  the  ring  was  not  sold  to  de- 
fendant, and  that  he  was  not  charged  with  it. — Id 174 

S.  Evidence — Ownership  of  Property.  Where  a  defendant 
charged  with  stealing  cattle  has  sought  to  show  that  the 
person  alleged  in  the  information  as  owner  had  sold  the 
same,  evidence  of  conversations  between  the  owner  and 
parties  to  whom  he  had  made  a  conditional  sale,  although 
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not  in  the  presence  of  defendant,  may  be  ^i^ivea  to  show 
that  such  sale  had  been  rescinded. — St<Ue  v.  Huinason 499 

4.  Evidence.  Upon  the  trial  of  a  defendant  for  the  larceny  of 
certain  cattle,  which  the  evidence  shows  had  been  slaugh- 
tered by  him.  and  the  carcasses  and  hides  fully  disposed  of, 
evidence  is  inadmissible  that  defendant  had  tried  to  con- 
ceal from  the  sheriff  a  sack  containing  ears  cut  from  the 
heads  of  certain  other  cattle,  which  it  was  not  shown  had 
been  stolen,  and  which  were  not  included  in  the  issue  upon 
w'hich  he  was  being  tried. — Id 499 

5.  Instructions — Possession  of  Stolen  Property.  A  charge  to  a 
jury  that  possession  of  recently  stolen  property,  if  unex- 
plained, might  be  taken  as  conclusive  evidence  of  the  guilt 
of  the  accused,  is  erroneous,  where  it  is  not  claimed  on  the 
part  of  the  prosecution  that  defendant  stole  the  property, 
and  the  only  grounds  for  accusing  him  are  the  facts  of  his 
taking  possession  of  stolen  property  at  a  distance  from  the 
place  where  it  was  taken,  and  the  circumstances  surround- 
ing the  receipt  and  disposition  of  the  same. — Id 499 

6.  Amendment  of  Information.  Where  a  defendant  tas  been 
placed  upon  trial  upon  an  information  charging  him  with 
the  larceny  of  "seventeen  head  of  horses  of  the  value  of 
$700,  being  then  and  there  the  property  of  one  Wm.  Bur- 
bank,"  the  name  of  the  owner  is  a  material  allegation  in 
the  charge,  and  it  is  error  for  the  court  to  allow  the  infor- 
mation to  be  amended  by  the  substitution  of  the  name 
"Walter"  for  " Wm."— S^z/c  v.  Van  Clvve 642 

LIBEL  AND  SLANDER. 

Criminal  Libel — Oral  Language  Not  Included.  All  the  pro- 
visions of  §  17,  Penal  Code,  construed  together,  show  that  it 
was  not  the  intent  of  the  legislature  to  include  spoken 
words  in  the  definition  of  criminal  libel. — State  v.  McAr- 
thur 558 

LIENS.    See  Carriers,  10;    Loos  and  Logging,  1.  2;    Me- 
chanics' Liens. 

LIMITATION  OF  ACTIONS. 

1.  Accrual  of  Cause  of  Action  —  Contract   to   Convey  Land. 

Where  a  contract  for  the  conveyance  of  land  specifies  no 
'    time  at  which  a  deed  should  be  made,  the  cause  of  action 

for  its  enforcement  does  not  accrue  until  after  demand  for 
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the  deed  or  the  lapse  of  a  reasonable  time. — Sayward  v. 
Gardner 247 

2.  Pleading — Action  on  Judgment.  An  action  on  a  judgment 
is  not  barred  because  not  commenced  within  six  years  after 
its  rendition,  where  the  complaint  alleges,  without  denial 
in  the  answer,  that  the  defendant  was  out  of  and  absent 
from  the  State  of  Washington  at  the  time  said  judgment 
was  rendered,  and  did  not  come  into  or  return  to  said  state 
thereafter  until  less  than  six  years  prior  to  the  commence- 
ment of  the  action. — Lake  v.  Steinbacfi 659 

3.  Same — Residence  of  Defendant — Presumption.  The  fact 
that  defendant  was  a  non-resident  of  the  state  at  the  time 
the  cause  of  action  against  him  accrued  must  be  alleged  af- 
firmatively as  a  fact  in  his  answer,  in  the  absence  of  such 
averment  in  the  complaint,  in  order  to  rebut  the  presump- 
tion of  his  residence  within  the  state. — Id 659 

LOGS  AND  LOGGING. 

1.  Liens  on  Saw  Logs.  Under  §§1679,  1680,  Gen.  Stat.,  a  lien 
upon  saw  logs  cannot  be  so  extended  as  to  reach  the  lumber 
manufactured  therefrom. — Winsor  v.  Johnson 429 

2 .  Same — Actioji  to  Enforce — Stipulation  for  Sale — Trust .  In 
an  action  by  the  holder  of  lien  claims  upon  saw  logs  to  en- 
force the  same  against  the  owner  and  another  lien  claim- 
ant, a  stipulation  was  entered  into  between  the  parties 
providing  that  the  logs  should  be  sold  by  a  special  receiver 
and  the  proceeds  paid  into  court  for  the  pro  rata  benefit  of 
such  lien  claimants.  The  logs  were  sold  and  notes  taken 
therefor  in  the  name  of  the  judge  of  the  superior  court,  but 
instead  of  being  deposited  in  court,  were  held  by  the  attor- 
neys of  the  defendant  lien  claimant  and  the  mouey  ap- 
propriated to  the  latter's  use  when  paid.  Held,  That  the 
defendant  lien  claimant  could  not  attack  the  suJ9iciency  of 
the  notices  of  lien  claims  held  by  the  plaintiff.  Held,  also, 
That  it  was  the  duty  of  the  court  to  take  jurisdiction  of  the 
proceeds  of  the  sale  of  the  logs  as  a  trust  fund,  and  distrib- 
ute it  in  accordance  with  the  stipulation,  even  although 
some  of  the  parties  thereto  objected  to  such  a  course. — Id..  429 

8.  Failure  of  Boom  Company  to  Catch  Logs.  Under  §  4  of  the 
act  of  March  17, 1890,  requiring  boom  companies  to  "catch, 
hold  and  assort  the  logs  and  timber  products  of  all  persons 
requesting  such  service,"  etc.,  a  written  contract  signed  by 
the  boom  company  is  not  essential  to  render  it  liable  for 
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the  loss  of  logs  consigned  to  the  company  by  the  owner. — 
Tingley  v.  Bellingham  Bay  Boom  Co 644 

4.  Same — Damages.  In  an  action  by  a  logger  to  recover  for 
the  loss  of  logs  consigned  to  a  boom  company,  there  can  be 
no  recovery  for  loss  of  profit  in  operating  his  logging  camp 
nor  for  injury  to  his  financial  credit. — Id .^  644 

See  Appeal,  30;  Sale,  2,  8. 

MANDAMUS. 

Refusal  of  Clerk  to  Transmit  Trariscript — Defective  Appeal 
Bond.  Mandamus  will  lie  to  compel  the  clerk  of  the  supe- 
rior court  to  transmit  a  transcript  on  appeal  which  he 
withholds  on  the  ground  that  the  appeal  bond  is  defective, 
as,  under  Code  Proc,  §  1421,  the  supreme  court  alone  has 
power  to  pass  upon  the  sufficiency  of  the  bond.— S^a^,  ex 
rel.  Benham,  v.  Armstrong 123 

See  Counties,  1;  Municipal  Corporations,  14. 

MARRIAGE. 

What  Constitutes — Cohabitation  with  Indian  Woman.  Where 
a  white  man  procures  an  Indian  woman  to  live  with  him 
on  the  payment  of  a  few  dollars  to  her  relatives,  no  mar- 
riage ceremony  being  celebrated,  the  issue  of  such  a  union 
is  illegitimate  and  incapable  of  inheriting  the  father's  es- 
tate.— Kelley  v.  Kitsap  Co  ^ 521 

MASTER  AND  SERVANT. 

Assumption  of  Risks.  A  servant  employed  to  operate  danger- 
ous machinery,  whose  dangerous  character  is  apparent  to 
all,  and  as  well  known  to  the  servant  as  to  his  employer, 
assumes  the  risk  of  such  employment;  and  where  there  are 
no  latent  defects  in  the  machine,  the  servant  cannot  re- 
cover for  injuries  received  therefrom,  although  there  may 
be  more  modern  machines  for  performing  the  same  work 
whereby  the  dangers  incident  to  such  employment  are 
greatly  reduced. — Hogele  v.  Wilson ! 160 

MECHANICS'  LIENS. 

1 .  Statement  of  Claim  in  Notice  of  Lien  Filed.  Where  the  claim 
of  lien  shows  either  in  the  notice  or  exhibit,  the  quantity  of 
materials  and  when  furnished,  and  also  between  what  dates 
the  materials  were  used  in  the  construction  of  the  building, 
it  is  a  sufiicient  statement  of  the  time  when  claimant  ceased 
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to  furnish  materials  for  the  building. — Johnston  v.  Harring- 
ton     73 

2.  Same.  Where  an  exhibit  or  itemized  statement,  which  is 
made  a  part  of  a  notice  of  claim  of  Hen,  contains  a  state- 
ment of  the  amount  due  after  deducting  all  just  credits  and 
offsets,  it  is  as  full  a  compliance  with  the  statutory  require- 
ment thereon  as  if  the  statement  should  be  included  in  the 
notice  itself. — Id 78 

8.  Same.  A  claim  of  lien  is  sufficient  if  it  fairly  shows  that 
the  materials  were  furnished  to  be  used  in  the  building  or 
structure  designated. — Id 78 

4.  Verification  of  Claim.  A  verification  of  a  claim  of  lien  re- 
citing that  the  claimant  "knows  the  contents  thereof,  that 
said  claim  is  just  and  correct,"  is  a  sufficient  compliance 
with  the  statute  requiring  that  the  verification  be  "to  the 
effect  that  the  affiant  believes  the  same  to  be  just." — Id 73 

5.  Sufficiency  of  Claim — Description  of  Property.  A  claim  of 
lien  which  describes  the  property  as  "one  three  story  frame 
building,  situated  on  a  two  (2)  acre  tract,  in  section  sixth 
(6),  township  twenty  (20),  range  N.  3  E.,  in  school  district 
No.  13,  and  bounded  as  follows:  Beginning  at  the  northeast 
corner  of  the  southeast  quarter  of  Willamette  meridian; 
running  then  west  20  rods,  then  south  16  rods,  then  east  20 
rods,  then  north  16  rods  to  place  of  beginning,"  is  insuffi- 
cient to  identify  the  property  to  be  charged. — Young  v. 
Eoivell 239 

6.  Notice  of  Lien — Statement  of  Contract.  A  claim  of  lien  is 
defective  in  which  the  only  statement  of  the  terms  and  con- 
ditions of  the  contract  is  that  the  claimant  agreed  to  fur- 
nish the  contractors  for  the  erection  of  a  building  certain 
windows,  doors,  mouldings,  glass  and  lumber  for  the  inside 
finish  of  said  building,  and  that  claimant  was  to  furnish 
said  materials  at  the  times  and  in  the  manner  requested  by 
said  contractors,  as  such  a  statement  does  not  give  the 
owner  a  sufficient  notice  of  the  lien  claimed. —  Tacoma 
Lumber  and  Mfg.  Co.  v.  Wolff 264 

7.  Foreclosure  —  Sufficiency  of  Lien  Notice.  A  lien  notice 
which  states  that  a  lien  is  claimed  "upon  that  certain 
wooden  frame  building  situated  upon  the  southeast  corner 
of  North  Tenth  and  J  street,  upon  lot  No.  12  in  block  No. 
4016,  city  of  Tacoma,"  will  not  sustain  an  action  to  fore- 
close a  lien  for  materials  furnished  in  the  construction  of  a 
dwelling  house  on  lots  one  and  two  in  block  No.  3919. — Mt, 
Ta,comaMfg.  Co.  v.  Ctiltum 294 

M— 5  WASH. 
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8.  Enforcement — Farties.  In  order  to  enforce  a  mechanic's 
lien  against  a  certain  parcel  of  land  and  the  building 
thereon,  the  owner  of  a  leasehold  interest  in  a  portion  of 
the  land  and  building  is  a  necessary  party  to  the  notice  of 
lien  and  to  the  action. — Wright  v.  Cowie 341 

9.  What  Property  Subject — Part  of  Building.  Under  the  me- 
chanics' lien  law  a  lien  cannot  be  enforced  against  a  part 
of  a  building,  although  the  work  done  may  have  been  for 
the  sole  and  exclusive  benefit  of  the  occupant  or  lessee  of 
such  portion  of  the  building. — Id 841 

10.  Liability  of  Sureties  on  Building  Cantract.  The  fact  that 
certain  persons  sign  a  building  contract  as  sureties  does 
not  render  them  liable  for  materials  furnished  the  con- 
tractors.— Stetson  &  Post  Mill  Co.  v.  McDonald 496 

11.  Claim  of  Lien — Notary's  Seal.  The  omission  of  the  notary 
to  affix  his  seal  to  the  jurat  in  a  lien  notice  sworn  to  before 
him  renders  the  notice  invalid,  and  the  omission  cannot  be 
cured  by  the  introduction  of  proof  on  the  trial  to  foreclose 
the  lien,  that  the  notice  had  in  fact  been  sworn  to. — Id 496 

12.  Labor  Performed  Upon  Credit  of  Contractor — When  Owner 
Bound.  A  mechanic's  lien  can  not  be  maintained  by  one 
who  performs  labor  upon  the  credit  of  the  contractors  em- 
ploying him,  with  no  intent,  at  the  time  of  performing  the 
labor,  of  claiming  a  lien. — Heald  v.  Hodder 677 

18.  Same.  A  mechanic's  lien  can  not  be  enforced  when  the 
claim  therefor  does  not  show  that  the  work  was  done  at  the 
direct  instance  of  the  owner,  or  that  the  contractors  for 
whom  the  work  was  done  occupied  such  a  relation  to  the 
owner  as  made  them  his  agent  within  the  meaning  of  the 
lien  law.— /c? 677 

14.  Sufficiency  of  Claim.  It  sufficiently  appears  from  a  lien  no- 
tice that  the  materials  were  furnished  to  be  used  in  a  certain 
building  when  the  preamble  alleges  that  the  sub-contractor 
furnished  material  actuallv  used  in  the  construction  of  the 
building  and  a  subsequent  portion  of  the  notice  alleges  that 
the  contract  was  for  materials  for  the  building. — Fairhaven 
LanH  Co.  v.  Jordan 729 

15.  Same — Allegation  of  Agency .  The  contractual  relation  be- 
tween owner  and  agent  is  sufficiently  alleged  in  a  lien  no- 
tice by  the  recital  that  a  certain  person,  as  agent  of  the 
owner  named,  contracted  for  the  materials  for  which  lien 

is  claimed. — Id 729 
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16.  Same — Description  of  Material  Furnished.  A  lien  nolice  for 
lumber  furnished  is  sufficient  which  does  not  otherwise  in- 
dicate the  character  of  the  material  than  by  reciting: 
"Bought  of  the  Fairhaven  Land  Co.,  manufacturer  and 
dealer  in  rough  and  dressed  lumber,  sash,  doors,  shingles 
and  blinds."    '^889,  Aug.  14.    To  mdse.,  $98.90."— /(i 729 

17.  Same — StcUement  of  Terms.  The  fact  that  the  law  implies 
an  agreement  to  pay  upon  delivery  does  not  render  a  state- 
ment of  such  legal  rule  essential  in  a  lien  notice  as  a  term 

or  condition  required  to  be  recited. — Id 729 

18.  Saine — Balance  of  Account.    A  claim  of  lien  for  a  balance 

of  account  upon  materials  furnished  is  sufficient. — Id 729 

19.  Materials  Furnished  Contractor's  Bondsmen.  Where  a  party 
has  a  contract  to  furnish  all  the  bricks  used  in  a  building 
and  delivers  a  quantity  at  the  ruling  market  price,  the  fact 
that  he  subsequently  throws  off  fifty  cents  a  thousand  when 
the  price  falls  is  a  mere  modification  of  the  original  con- 
tract and  not  a  different  one,  and  delivery  to  the  contract- 
or's bondsmen  after  he  had  left  the  country,  to  be  used  by 
them  in  the  construction  of  the  building,  is  a  delivery  under 
the  contract. — Id 729 

20.  Verijication.  Where  the  body  of  a  lien  notice  shows  that  a 
certain  amount  is  due  after  deducting  all  just  credits  and 
offsets,  a  verification  that  the  affiant  "  has  read  th(^  forego- 
ing statement  of  notice  of  lien,  and  that  said 
statement  is  true,  as  he  verily  believes,"  sufficiently  com- 
plies with  the  statutory  requirement  that  the  verification 
be  ''to  the  effect  that  the  affiant  believes  the  same  to  be 
just."— id : 729 

21.  Enforcement — Parties.  The  assignee  of  a  lien,  after  the 
commencement  of  a  suit  to  foreclose  the  same,  may  be  sub- 
stituted as  a  party  plaintiff. — Id 729 

22.  Sams — Evidence.  The  introduction  of  an  original  lien  no- 
tice in  evidence,  with  the  auditor's  certificate  that  it  was  "as 
the  same  appears  of  record,"  etc.,  is  sufficient  proof  of  the 
fact  and  date  of  record. — Id 729 

28.  Same — Defective  Lien — Ilffect  of  Owner's  Knowledge.  The 
knowledge  of  the  owner  that  materials  were  furnished  for 
his  building  is  not  ground  for  sustaining  a  defective  lien 
thereon.— /rf 729 

24.  Building  on  Bonded  Land  —  Liability  of  Owner  of  Fee. 
Where  a  bond  for  a  deed  to  land  has  been  recorded,  the  in- 
terest of  the  obligor,  he  being  the  owner  of  the  legal  estate 
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in  the  land,  cannot,  under  the  provisions  of  ch.  4,  Gen.  Stat., 
be  subject  to  liens  arising  from  the  construction  of  a  build- 
ing on  such  land  at  the  instance  of  the  obligee  under  the 
title  bond. —  St.  Paul  &  Tacoma  Lumber  Co.  v.  Bolton 768 

See  Bonds,  1, 2, 3;  Partnership;  Schools  and  School 
Districts,  2,  3. 

MINES  AND  MINING. 

Coal  Declaratory  Statement — Rights  Acquired.  One  who  quar- 
ries stone  upon  the  public  land  of  the  United  States  becomes 
the  owner  of  such  stone,  and  the  fact  that  he  has  tiled  a  coal 
declaratory  statement  upon  the  land  from  which  the  stone 
is  quarried  does  not  in  any  way  affect  his  ownership  of  the 
stone. — Johnston  v.  Harrington 73 

See  Public  Lands,  11,  12. 

MORTGAGES. 

1.  Priority  of  Lien  of  One  of  Two  Secured  Notes.  Where  the 
holder  of  two  notes  secured  by  mortgage  sells  one  of  the 
notes  and  at  the  same  time  transfers  the  mortgage  to  the 
purhaser  of  the  note,  the  purchaser  is  given  a  priority  in 
the  security,  and  the  assignment  thereafter  of  the  other  note 
to  third  parties  gives  the  assignees  no  greater  rights  than 
those  held  by  the  assignor. — Miller  v.  Washington  Savings 
Bank  .  .- 200 

2.  Whether  Deed  Should  Be  Construed  as  Mortgage — Evidence. 
In  an  action  to  set  aside  a  deed  on  the  ground  that  it  was 
merely  a  mortgage,  one  of  the  plaintiffs  testified  that  it  had 
been  given  as  part  security  for  a  loan  at  the  same  time  that 
a  mortgage  was  executed  on  209  acres  to  secure  a  loan  of 
$800.  while  the  defendant  testified  that  the  four  acres  were 
deeded  to  him  as  a  bonus  for  the  loan  on  the  other  209  acres. 
The  evidence  showed  that  the  209  acres  were  but  scant  se- 
curity for  the  loan;  that  the  four  acres  were  of  but  little 
value;  that  the  note  and  mortgage  were  made  payable  in 
one  year,  while  according  to  the  plaintiff*s  testimony  the 
defendant  had  agreed  to  erect  a  cannery  upon  the  four  acres 
within  three  years,  in  which  the  family  of  plaintiflis  could 
find  employment.  Be  Id,  That  the  deed  was  intended  by  all 
parties  as  a  conveyance  and  not  a  mortgage. — Butts  v.  Bob- 
son  268 

MUNICIPAL  CORPORATIONS. 

1.  Street  Lfiprocements — Injury  to  Abutting  Land — Damages. 
In  this  state  a  municipal  corporation  is  liable  for  any  dam- 
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a^e  caused  in  grading  a  street  whereby  lands  abutting 
thereon  are  deprived  of  lateral  support,  although  the  dam- 
age may  have  been  occasioned  prior  to  the  adoption  of  the 
constitutional  provision  requiring  compensation  for  private 
property  "taken  or  damaged  for  public  use.''— Parke  v. 
Seattle 1 

2.  Same.  Where  a  municipal  corporation  in  gi*ading  a  street 
so  negligently  excavates  the  earth  that  the  abutting  land  is 
deprived  of  lateral  support  to  such  a  degree  that  buildings 
and  improve,ments  thereon  suffer  injuries,  to  which  their 
own  weight  has  not  contributed,  damages  may  be  recovered 
therefor. — Id 1 

3.  Street  Improvetnents — Change  of  Q rode — Da^nages.  Under 
the  constitutional  provision  (art.  1,  §16)  that  no  private 
property  shall  be  taken  or  damaged  for  public  or  private 
use  without  just  compensation  having  first  been  made, 
damages  are  recoverable  by  the  owner  of  land  abutting 
upon  a  street  for  any  permanent  injury  inflicted  upon  such 
abutting  land  by  any  material  change  of  grade  or  obstruc- 
tion to  the  abutter's  access,  where  the  damages  thus  in- 
flicted exceed  the  benefits  derived  from  the  grading  or  other 
improvement. — Brown  v.  Seattle 85 

4.  Same — Ejffect  of  Dedication.  The  dedication  of  a  street  to 
public  use  does  not  authorize  a  municipal  corporation  to 
raise  or  lower  the  surface  of  the  street  to  any  extent  it  may 
deem  proper  without  subjecting  itself  to  damages  for  the 
injury  thereby  occasioned  to  the  abutting  owner. — Id.. 35 

5.  Same — Remedy  of  Laiid  Owner — Injunction.  Where  the 
proposed  grading  of  a  street  will  seriously  reduce  both  the 
rental  and  selling  value  of  an  abutting  owner's  property, 
the  grading  may  be  enjoined  unless  the  damage  has  been 
ascertained  and  compensation  made  before  the  work  is 
done. — Id 35 

6.  Cattle  Running  at  Large — Impounding.  Proceedings  under 
an  ordinance  providing  for  the  impounding  of  cattle  run- 
ning at  large  are  proceedings  in  rem,  and  constructive  serv- 
ice by  publication  is  suflicicnt  to  give  validity  to  the  sale 
of  the  cattle,  without  personal  notice  being  served  on  the 
owner. —  Wilson  v.  Beyers 303 

7.  Same — Powers  of  City  of  Fo firth  Class.  Under  the  act  of 
March  27,  1890,  municipal  corporations  are  divided  into 
four  classes,  and  their  organization,  classification,  incorpo- 
ration and  powers  are  all  provided  for  in  said  act.    The 
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same  general  powers  are  granted  to  cities  and  towns  of  the 
third  and  fourth  class  as  to  cities  of  the  second  class,  but 
many  powers  are  granted  to  large  cities  which  are  not 
granted  to  the  smaller  ones.  The  statute  expressly  confers 
on  cities  of  the  second  and  third  class  power  to  prevent 
and  regulate  the  running  at  large  of  domestic  animals 
within  the  city  limits,  while  this  power  is  not  specified  in 
the  specific  grants  of  power  to  cities  of  the  fourtii  class. 
Heldy  That  the  provisions  of  the  act  must  be  construed  to- 
gether, and  that  it  was  not  the  intention  of  the  legislature 
to  confer  upon  cities  of  the  fourth  class  by  implication  the 
power  to  prevent  the  running  at  large  of  animals. — Id 908 

8.  Constitutional  Limit  of  Indebtedness.  The  constitutional 
provision  prohibiting  cities  from  incurring  indebtedness 
in  excess  of  one  and  one-half  per  cent,  of  the  valuation  of 
the  taxable  property  therein  is  a  limitation,  and  not  a  grant, 
of  the  power  to  incur  indebtedness,  and  has  no  effect  upon 
cities  until  the  data  which  gives  life  to  such  limitation  has 
been  first  ascertained. — Childs  v,  Anticortes 452 

9.  Same — Valttation  of  Property.  Where  a  city  has  been  re- 
cently incorporated,  and  until  a  regular  assessment  for  city 
purposes  can  be  made,  such  city  may  ascertain  the  total 
valuation  of  the  property  within  the  city  limits,  as  shown 
by  the  last  asiessment  roll  of  the  county,  and  declare  the 
same  to  be  the  valuation  of  the  city  property  for  the  pur- 
pose of  establishing  a  basis  for  the  incurring  of  indebted- 
ness.— Id 452 

10.  Same — Decrease  in  Valuation — Warrants  Based  Upon  High 
Valuation  of  Preceding  Year.  Although  warrants  issued  by 
a  city  may  make  its  indebtedness  in  excess  of  the  lawful 
limit,  according  to  the  valuation  at  the  time  when  issued, 
yet,  if  such  indebtedness  was  legal  according  to  the  valua- 
tion for  the  year  in  which  it  was  incurred,  the  warrants  are 
valid.— /a 458 

11.  Enactment  of  Ordinance.  There  is  sufiicieut  prima  fade 
proof  of  the  authority  of  an  acting  mayor  to  approve  an 
ordinance  when  it  is  shown  that  the  mayor  of  the  city  has 
stated  to  the  council  that  he  will  be  absent  from  the  city  for 
some  weeks,  and  the  council,  pursuant  to  the  charter  of  the 
city,  have  elected  one  of  their  number  acting  mayor  during 
his  absence,  who  has  served  as  acting  mayor  from  the  time 
of  his  election  down  to  the  passage  and  approval  of  such 
ordinance. — Seattle  v.  Doran .*. 483 
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12.  Same.  An  ordiDaace  authorizing  the  improvement  of  a 
street  will  be  presumed  to  have  been  passed  at  a  regular 
meeting  by  all  councilmen  present  when  the  proof  tends  to 
show  that  its  passage  was  at  an  adjourned  meeting  from  a 
regular  meeting,  and  the  record  states  that  the  same  was 
passed,  and  that  several  councilmen,  naming  them,  voted 
in  the  affirmative,  and  that  none  voted  against  it. — Id 488 

18.  Eminent  DonuUn — Damages — Faymenl  in  Advance.  The 
right  to  prepayment,  guaranteed  by  the  constitution,  for 
land  appropriated  to  public  use,  is  a  personal  privilege 
whieh  the  owner  may  waive;  and  where  a  municipal  cor- 
poration is  permitted  to  proceed  in  condemnation  proceed- 
ings without  Arst  requiring  payment,  the  proceedings  upon 
the  part  of  the  city  are  not  thereby  invalidated,  but  the 
city's  right  to  the  land  will  become  a  vested  one  upon  the 
owner's  securing  compensation  by  suit  or  otherwise. — 
Lewis  V.  Seattle 741 

14.  Same — Procedure.  Where  a  proceeding  for  the  appropria- 
tion of  land  for  street  purposes  can  be  instituted  only  by 
the  city's  seeking  to  condemn  the  land,  the  failure  to  act  of 
appraisers  selected  to  assess  benefits  and  damages  will  give 
the  owner  a  common  law  right  of  action  for  damages  for 
the  land  appropriated,  and  does  not  necessitate  his  proceed- 
ing by  mandamus  to  enforce  the  prosecution  of  the  special 
proceeding. — Id 741 

16.  Same — Ben^ts.  The  constitutional  provision  relating  to 
full  compensation  for  land  appropriated  for  right-of-way, 
''irrespective  of  any  benefit  from  any  improvement  pro- 
posed," has  no  application  to  the  appropriation  of  land  by 
municipal  corporations  for  streets. — Id 741 

16.  Same — Offsetting  Bem^ts.  The  provisions  of  the  Seattle 
city  charter  of  1886,  allowing  benefits  to  be  offset  against 
the  value  of  land  taken  for  municipal  purposes,  are  not  re- 
pugnant to  the  state  constitution,  and  such  benefits  as  are 
special  and  peculiar  to  the  tract  from  which  the  land  ap- 
propriated was  severed  may  be  deducted. — Id 741 

17.  Control  of  Streets — Inlerjercnce  With  Street  Railway .  Where 
a  city,  in  its  grant  of  a  franchise  to  a  street  railway  com- 
pany to  lay  tracks  upon  its  streets,  reserves  "authority  to 
enter  upon  said  streets  or  any  part  thereof  for  the  construc- 
tion of  sewers,"  the  city  may  cause  the  construction  of  sew- 
ers in  that  portion  of  the  streets  covered  by  the  company's 
tracks. — Spokane  St.  By.  Co.  v.  Spokane 684 

See  Constitutional  Law,  1;  Evidence,  6. 7;  Schools 
AND  School  Districts,  2,  3. 
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1.  Contributory  Negligence.  In  an  action  to  recover  for  the 
loss  of  shingle  bolts  which  were  destroyed  by  reason  of  fire 
negligently  communicated  to  plaintiffs*  premises  by  the  acts 
of  the  defendants,  the  fact  that  the  bolts  had  been  left  lying 
on  the  ground  among  limbs,  brush  and  other  rubbish,  and, 
because  of  the  dryness  of  the  season,  were  extremely  likely 
to  be  consumed  in  case  of  the  breaking  out  of  a  tire,  does 
not  constitute  contributory  negligence,  and  it  is  not  error 
for  the  court  to  omit  to  charge  the  jury  on  that  subject. — 
Box  V.Kelso 360 

2.  Injuries  Received  on  Highway — Pleading  Incorporation  of 
City.  Under  Gen.  Stat.,  §  744,  et  seq.,  providing  that  the 
roads,  streets  and  alleys  of  every  city  as  shown  by  plat 
thereof  filed  in  the  office  of  the  auditor  of  the  county  in 
which  such  city  is  located,  are  public  highways,  it  is  un- 
necessary, in  an  action  for  injuries  received  upon  the  pub- 
lic highway  of  a  city  through  the  negligence  of  private 
parties,  to  allege  and  prove  the  incorporation  of  such  city. 
-^Carroll  v.  Centralia  Water  Co 613 

8.  Same — Acceptance  of  Alley  as  Public  Highway.  In  an  action 
for  injuries  received  from  falling  into  an  excavation  in  an 
alley,  it  is  immaterial  whether  the  city  had  ever  formally 
accepted  the  alley  as  a  public  highway  and  improved  it  by 
grading  or  otherwise. — Id 613 

See  Carriers,  1,  3-9. 

NEGOTIABLE  INSTRUMENTS. 

1.  Actions  on — Burden  of  Disproving  Consideration.  In  an  ac- 
tion upon  a  draft  executed  by  defendant  to  plaintiffs  in 
settlement  of  an  account  for  the  construction  of  certain 
embankments,  to  which  defendants  interposed  the  defense 
that,  at  the  time  of  its  acceptance  defendant  was  ignorant 
of  the  fact  that  a  large  quantity  of  perishable  material  had 
been  used  in  such  embankments  and  estimated  as  earth, 
and  that  there  was  in  consequence  no  consideration  for  the 
draft,  the  burden  of  proof  is  upon  defendant  to  establish 
want  of  consideration  by  a  preponderance  of  the  testi- 
mony.— McKenzie  v.  Oregon  Improvement  Co ' 409 

2.  Proof  of  Execution.  Where  the  issue  in  an  action  is  as  to 
whether  or  not  a  certain  check  given  to  a  woman  was  a 
forgery,  testimony  on  the  part  of  the  woman  is  admissible 
showing  how  the  acquaintance  between  herself  and  the  al- 
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leged  maker  of  the  check  commenced  and  proi^ressed  until 
it  ended  in  criminal  intercourse  between  them,  which  was 
discovered  by  her  husband  and  for  which  the  check  had 
been  given  as  remuneration,  as  a  large  latitude  is  allowed 
in  the  matter  of  admitting  testimony  to  show  the  relations 
of  the  parties  where  forgery  is  charged. — Crane  v.  Dexter 
Horton  &  Co 479 

8.  Payment  ofCfieck — Signature  Alone  Jiegarded.  In  an  action 
against  a  bank  to  recover  for  the  payment  of  a  check  alleged 
to  be  forged  it  is  not  error  to  charge  that  a  bank  need  not 
regard  the  hand  writing  in  the  body  of  the  check  it  pays, 
but  must  look  to  the  signature  alone. — Id 479 

See  Pleading,  1;  Pledge;  Practice  in  Civil  Cases, 
1;  Vendor  and  Purchaser,  1,  2. 

NEW  TRIAL. 

StcUemerU  of  Facts  Unnecessary.  The  failure  to  file  a  motion 
for  a  new  trial  within  the  time  allowed  by  law  will  not  de- 
feat an  appeal;  nor  is  it  necessary  that  a  statement  of  facts 
be  prepared  for  use  on  the  hearing  of  a  motion  for  a  new 
trial. — JMlleJohn  v.  Miller 899 

See  Appeal,  24. 

NOVATION. 

Consideration.  Although  a  stockholder  in  a  corporation  who 
has  given  his  promissory  note  in  payment  of  his  stock  has 
been  released  from  its  payment  by  the  assumption  of  his  in- 
debtedness by  certain  of  the  other  stockholders,  yet,  where 
such  stockholder  subsequently  executes  another  note  to  the 
corporation  for  the  full  amount  of  his  stock,  and  agrees  to 
the  release  from  liability  of  those  who  had  theretofore  as- 
sumed his  indebtedness,  a  contract  by  bovation  arises,  and 
such  stockholder  becomes  again  liable  to  the  corporation 
for  the  amount  of  his  second  note. — Z.  C.  Miles  Co.  v.  Bob- 
ertson : 852 

OFFICE  AND  OFFICER. 

Cou nty  Officers — Term  of  Office — Constitutional  Law .  Under 
art.  6,  §8  of  the  constitution,  and  under  §14  of  the  schedule 
to  that  instrument,  the  term  of  office  for  county  officers  is 
for  two  years  commencing  on  the  second  Monday  of  Jan- 
uary next  succeeding  their  election;  and  the  act  of  February 
4, 1886,  entitled  "An  act  to  prescribe  the  tenure  of  office  in 
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the  Territory  of  Washington/'  has  been  abrogated  by  such 
constitutional  provisions. — McMurray  v.  Hollis .. .., 458 

See  Criminal  Law,  7;  Principal  and  Surety,  1,  2. 

« 

PARTIES. 

Proper  Parties — Action  Commenced  Before  Assignment  for 
Ben^t  of  Creditors.  Where  plaintiffs  in  an  action  to  re- 
cover damages  for  the  loss  of  certain  standing  trees  and 
the  timber  in  certain  shingle  bolts  had/ subsequent  to  the 
commencement  of  such  action,  made  a  general  deed  of  as- 
signment for  the  benefit  of  their  creditors,  the  defendants 
cannot  place  such  deed  in  evidence  for  the  purpose  of  de- 
feating the  action,  as  under  Code  Proc,  §147,  providing 
that  "no  action  shall  abate  ...  by  the  transfer  of  any 
interest.therein,  if  the  cause  of  action  survive  or  continue," 
and  that  the  action  may  ''be  continued  by  or  against  his 
representatives  or  successors,"  the  plaintiffs  are  entitled  to 
prosecute  the  action  to  final  judgment  in  their  own  names, 
and  when  the  assignee  becomes  entitled  to  the  interest  of 
the  plaintiffs  he  alone  is  the  proper  party  to  move  in  the 
matter  of  substitution. — Box  v.  Kelso 850 

See  Mechanics'  Liens,  8,  21. 

PARTNERSHIP. 

Liability  of  Retiring  Partner.  Where  materials  are  furnished 
to  contractors  as  co-partners  in  the  construction  of  a  cer- 
tain building,  the  subsequent  withdrawal  of  one  from  the 
partnership  does  not  release  him  from  liability  when  no 
new  agreement  is  entered  into  between  the  contractors  and 
the  owner  of  the  building,  or  between  the  contractors  and 
the  person  furnishing  materials. — Stetson  &  Post  Mill  Co.  v. 
McDonald .' 49B 

• 

PASSENGERS.    See  Carriers,  2,  7,  11,  12. 

PLEADING. 

1.  Promissory  Note — Illegal  Consideration.  Proof  of  an  illegal 
consideration  for  a  promissory  note  cannot  be  mad«  under 
an  allegation  of  no  consideration,  but  the  facts  showing 
illegality  must  be  pleaded. — Lyts  v.  Keevey 606 

2.  Answer — Denial.  An  answer  which  states  that  it  "does 
not  deny  or  admit "  the  allegations  of  plaintiff's  complaint 
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2.  Smnc — Extension  of  Officer's  Term — Liability  of  Sureties. 
Where  the  legislature  has  extended  the  term  of  office  of  an 
officer  beyond  the  limit  fixed  by  law  at  the  time  of  his  elec- 
tion and  qualification,  the  sureties  upon  his  bond  cannot  be 
held  liable  for  his  official  acts  during  such  extended  term. 
—Id 586 

Z.  Payment  of  Judgment  by  Surety — Subrogation.  Where, 
after  the  levy  of  execution  upon  the  property  of  a  judgment 
debtor  sufficient  to  satisfy  the  judgment  against  him,  the 
judgment  and  costs  are  paid  by  a  surety  of  the  judgment 
debtor,  who  takes  an  assignment  of  all  rights  of  the  plaintiff 
under  such  judgment  and  execution,  the  surety  does  not 
stand  in  the  position  of  a  volunteer,  but  is  subrogated  to 
the  plaintiff's  rights. — Murray  u.  Meade 693 

PROHIBITION,  WRIT  OF. 

Costs.  Where  a  writ  of  prohibition  is  granted  against  the  su- 
perior court  to  prevent  its  trying  a  case  ifor  want  of  juris- 
diction, costs  should  be  taxed  to  the  plaintiff  in  that  court 
as  the  real  party  in  interest. — State,  ex  rel.  Cummings,  v. 
Superior  Court 518 

See  Venue  in  Civil  Cases,  4. 

PUBLIC  LANDS. 

1.  Bailroad  Land  Grant — Occupant  Under  Railroad — Replevin 
of  Crops.  One  in  possession  of  railroad  lands  under  a  pref- 
erence right  of  purchase  may  maintain  an  action  for  the 
recovery  of  crops  grown  thereon  against  a  trespasser,  al- 
though the  latter,  subsequent  to  his  forcible  entry,  may 
have  filed  a  declaratory  statement  on  such  lands  as  a  part 

of  the  public  domain.— Zawrencfcat*  v.  Fugelli 94 

2.  Oregon  Donation  Act — When  Title  Inures.  Under  the  act 
of  congress  of  September  17, 1850,  known  as  the  Oregon  do- 
nation act,  a  qualified  claimant  who  had  resided  upon  and 
cultivated  the  land  selected  for  a  period  of  four  years,  ac- 
quired title  thereby  without  the  same  being  dependent 
upon  the  issuance  of  a  final  receipt  or  patent,  and  a  deed 
by  the  donee  under  said  act,  before  final  proof  by  him,  was 
effectual  to  pass  the  full  legal  title  to  the  land. — Roeder  v. 
Fouls 135 

8.  State  Lands — Lake  Red  Relow  High  Water  Mark.  Land 
lying  below  the  line  of  ordinary  high  water  mark  in  fresh 
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the  testimony  tends  to  show  that  the  maker  of  the  note, 
himself  a  director  in  the  corporation,  requested  plaintiff  to 
cash  the  note  in  order  that  the  company  might  prosecute 
some  of  its  plans,  and  that  it  was  in  pursuance  of  such  re- 
quest that  the  transfer  was  made. — Blue  v.  McCabe 125 

2.  Same.  Where  a  plaintiff  has  failed  to  make  a  case  upon  all 
the  proofs  introduced  by  him,  the  defendant  is  entitled  to  a 
non-suit,  although  he  has,  upon  cross-examination  of  plaint- 
iff's witnesses,  ask^d  certain  questions,  the  answers  to  which 
may  tend  to  establish  a  defense. — Hogele  v.  Wilson 160 

8.  Befusal  to  Set  Aside  Default — Discretion  qf  Court.  It  is  not 
an  abuse  of  discretion  for  the  trial  court  to  refuse  to  set 
aside  a  default  against  a  defendant  who  has  failed  to  file  his 
answer  until  after  notice  of  default,  where  no  showing  is 
made  which  would  justify  or  excuse  the  failure  of  the  de- 
fendant to  answer  within  the  time  prescribed  by  law,  al- 
though the  answer,  as  filed,  may  set  up  a  meritorious 
defense. — Eayncs  v.  B.  F.  Schwartz  (Jo 483 

4.  Non-Suit — Am€?id7nent  of  Complaint  to  Correspond  With 
Proof.  Where  there  is  a  variance  between  the  proof  and 
the  complaint  in  an  action,  the  proof  having  been  received 
without  objection,  the  court  should,  upon  a  motion  for  a 
non-suit,  consider  the  complaint  amended  to  correspond 
with  the  facts  proven. — Murray  v.  Meade 698 

See  Assignment  for  Benefit  of  Creditors.  3;  Dam- 
ages, 4;  Evidence,  8;  Judgment,  2;  Trial.  9;  Venue 
IN  Civil  Cases,  5. 

PRINCIPAL  AND  AdENT.    See  Carriers,  10;  Deed,  2;  In- 
surance, 1,  5;  Mechanics'  Liens,  13,  15. 

PRINCIPAL  AND  SURETY. 

1.  Official  Bonds — Alteration.  Although  there  has  been  an  al- 
teration made  in  an  oiiicial  bond  of  a  county  treasurer  be- 
fore delivery,  by  the  erasure  in  the  body  of  the  bond  of  the 
name  of  a  person  proposed  as  a  surety,  and  the  substitu- 
tion of  another  name  without  the  knowledge  or  consent  of 
the  sureties  signing  the  same,  yet  where  such  bond  is  regu- 
lar on  its  face  and  the  erasure  incapable  of  being  detected 
without  a  close  inspection,  and  the  county  commissioners 
have  no  notice  sufiicient  to  put  them  as  prudent  men  upon 
inquiry,  the  sureties  must  be  held  liable  on  the  bond. — King 
County  r.  Ferry 536 
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land  office,  have  been  recognized  as  a  valid  one  by  the  issu- 
ance of  a  patent. — Id 564 

9.  Homestead  Entry — LuMlity  for  Antecedent  Debts.  Lands 
acquired  under  the  homestead  laws  of  the  United  States  are 
not  subject  to  attachment  or  execution  for  the  patentee's 
debts  contracted  prior  to  the  acquirement  of  title,  irre- 
spective of  the  continued  occupancy  of  the  granted  land  by 
the  patentee. — Jean  v.  Dee 580 

10.  Same — Ejectment.  Where  lands  acquired  under  the  United 
States  homestead  laws  have  been  sold  under  execution 
upon  a  judgment  for  a  debt  of  the  patentee  antedating  his 
patent,  and  the  purchaser  and  his  successors  Iiave  gone  into 
possession  under  the  sheriff's  deed,  ejectment  may  be  main- 
tained by  the  grantee  of  the  patentee,  although  the  patentee 
was  not  occupying  said  land  as  a  homestead  at  the  time  of 

its  sale  upon  execution. — Id 580 

11.  Stone  Deposit — Location  as  Mining  Claim.  Lands  chiefly 
valuable  for  stone,  and  upon  which  no  mineral  deposits 
exist,  are  not  locatable  under  the  acts  of  congress,  either  as 
lode  or  placer  mining  claims. —  Wheeler  v.  Smith 704 

12.  School  Sections — When  Entry  Void.  Under  the  act  of  con- 
gress reserving  sections  sixteen  and  thirty-six  in  each  town- 
ship in  Washington  Territory  for  the  purpose  of  being 
applied  to  its  common  schools,  and  the  enabling  act,  mak- 
ing a  present  grant  of  such  sections  to  the  state  to  take 
effect  as  soon  as  the  state  should  be  organized,  an  entry 
made  upon  such  school  sections  subsequent  to  their  survey 
and  to  the  approval  of  said  enabling  act,  is  void,  whether 
entered  under  the  timber  and  stone  act  or  under  the  min- 
ing laws. — Id 704 

See  Mines  and  Mining;  Replevin,  3;  Waste. 

QUIETING  TITLE. 

When  Lies — Conditions  Precedent.  A  vendor,  representing 
himself  as  a  single  man,  had  conveyed  to  plaintiffs  certain 
real  estate  upon  which  there  were  two  mortgages  which 
plaintiffs  agreed  to  pay  as  part  of  the  purchase  price.  Sub- 
sequently a  certain  portion  of  the  land  was  reconveyed  to 
the  vendor.  The  plaintiffs  paid  off  said  mortgages  and  had 
same  assigned  to  them.  Afterwards,  in  an  action  for  the 
purchase  price,  the  vendor  recovered  judgment  against 
plaintiffs.  About  this  time  the  wife  of  the  vendor,  who  had 
been  living  apart  from  him  in  Pennsylvania  for  a  number 
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of  years,  appeared  and  claimed  a  community  interest  in  the 
lands  purchased  by  plaintiffs  from  her  husband,  where- 
upon plaintiffs  brought  an  action  against  the  vendor  and 
his  wife  to  quiet  title.  Held,  That  the  action  could  not  be 
maintained,  on  the  ground  that  plaintiffs  had  at  no  time 
offered  to  pay  the  balance  of  purchase  price  of  said  land  and 
to  satisfy  the  mortgage  debts  thereon  assumed  by  them. — 
Liitlejohn  t;.  Miller 899 

RAILROADS. 

Franchises — Constrtiction  of  Branch  Road,  The  Northern  Pa- 
cific Railroad  Company  not  being  authorized  by  its  charter 
under  act  of  congress  to  construct  a  branch  line  between 
Tacoma  and  Gray's  Harbor,  the  Tacoma,  Olympia  &  Gray'0 
Harbor  Railroad,  although  constructed  and  operated  by  the 
Northern  Factlic  Railroad  Company,  is  not  entitled  to  the 
benefit  of  reservations  of  rights-of-way  in  conveyances  made 
by  the  latter  company. — Biles  v.  2Vujo??ia,  etc.,  R.  R.  Co 511 

RECEIVERS. 

1.  Actions  Against — Application  to  Sue — Discretion  of  Court. 
Where  a  court  of  equity  has  regularly  secured  jurisdiction 
in  a  suit  against  an  insolvent  corporation,  and  has  ap- 
pointed a  receiver  to  take  possession  of  all  its  property, 
an  application  made  by  a  party  for  permission  to  sue  the 
receiver  is  addressed  to  the  sound  discretion  of  the  court, 
and  an  order  denying  such  application  will  be  upheld  un- 
less it  is  made  to  appear  that  the  discretion  thus  vested  in 
the  court  has  been  abused. — Meeker  v.  Sprague 242 

2.  Same.  Where  a  court  has,  in  a  suit  in  equity,  regularly 
acquired  full  jurisdiction,  not  only  of  the  property  of  an 
insolvent  corporation,  but  also  of  all  the  parties'  interests 
therein,  and  has  appointed  a  receiver  for  the  corporation, 
the  refusal  of  the  court  to  allow  a  mortgagee  of  the  corpo- 
ration to  institute  foreclosure  proceedings  in  a  separate  suit 
against  the  receiver  is  not  an  abuse  of  the  discretion  vested 
in  the  court,  although  the  mortgagee  may  allege  that  the 
property  upon  which  he  has  a  first  lien  will  be  charged 
with  a  greater  proportion  of  the  expenses  of  the  receiver- 
ship than  would  be  just,  and  that  by  the  terms  of  a  deed 
given  by  the  corporation  to  the  receiver  of  all  its  property 
there  seems  to  be  a  preference  in  favor  of  certain  lien 
claims  as  against  the  claim  of  the  mortgagee. — Id 242 
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3.  CompenscUion,  In  arriving  at  the  compensation  to  be  paid 
a  receiver,  the  responsibilities  assumed,  and  the  skill  and 
labor  expended,  should  be  taken  into  consideration,  and 
the  remuneration  fixed  upon  the  prices  usually  paid  for 
similar  services,  in  view  of  the  facts  of  each  case,  as  no  pos- 
itive rule  can  be  laid  down  to  govern  the  matter;  and  the. 
rule  as  to  compensation  of  administrators  should  only  gov- 
ern in  analogous  cases. — Tompson  v.  Huron  Lumber  Co 527 

See  Appeal,  16,  54,  56,  57. 
REFERENCE.    See  Appeal.  29,  65. 

REPLEVIN. 

1.  Estoppel  to  Deny  Possession.  In  an  action  of  claim  and  de- 
livery to  recover  a  quantity  of  wheat  which  had  been  seized 
by  a  constable  under  a  notice  of  foreclosure  given  by  the 
holder  of  a  chattel  mortgage  thereon,  the  mortgagee  is  es- 
topped from  asserting  that  the  constable  was  in  possession, 
and  not  himself,  when  it  appears  the  mortgagee  admitted 
he  had  possession  of  the  wheat,  and  refused  to  deliver  it 
upon  demand  made  by  the  plaintiff,  and  also  gave  a  deliv- 
ery bond  and  obtained  possession  of  the  property  when 
seized  by  the  sheriff  in  this  action.— Yarn's  v.  Bayfield 230 

3.  Verdict.  Under  Code  Proc,  §  374,  requiring  the  jury,  in  an 
action  for  the  recovery  of  specific  personal  property,  to 
"assess  the  value  of  the  property  if  their  verdict  be  in  favor 
of  the  plaintiff,"  a  verdict  is  defective  which  merely  finds 
for  the  plaintiff  and  assesses  his  damages  at  fifteen  hundred 
dollars. — Quinn  v.  Parke  &  Lacy  Machinery  Co 276 

Z,  Public  Lands — Adverse  Possession — Replevin  for  Hay  Cut. 
A  settler  upon  public  land  may  maintain  replevin  for  hay 
cut  therefrom  by  one  who  forcibly  takes  possession  of  such 
land  and  holds  the  same  adversely  to  plaintiff. — Lauren- 
deau  V.  Fugelli 632 

See  Appeal,  66;  Husband  and  Wife,  6.  7;  Public 
Lands,  1. 

RESCISSION.    See  Sale,  7;  Vendor  and  Purchaser,  8. 

SALE. 

1.  Sale  of  Part  of  Indistinguishable  Mass — When  Title  Passes. 
A  contract  for  the  sale  of  a  certain  number  of  merchantable 
brick  out  of  a  larger  mass  contained  in  kilns  does  not  pass 
title  to  the  brick,  as  it  is  impossible  to  determine,  before  the 
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QUIETING  TITLE — Continued  . 

of  years,  appeared  and  claimed  a  community  interest  in  the 
lands  purchased  by  plaintiffs  from  her  husband,  where- 
upon plaintiffs  brought  an  action  against  the  vendor  and 
his  wife  to  quiet  title.  Heldy  That  the  action  could  not  be 
maintained,  on  the  ground  that  plaintiffs  had  at  no  time 
offered  to  pay  the  balance  of  purchase  price  of  said  land  and 
to  satisfy  the  mortgage  debts  thereon  assumed  by  them. — 
Littl^ohn  i\.  Miller 399 

RAILROADS. 

Franchises — Construction  of  Branch  Road.  The  Northern  Pa- 
citic  Railroad  Company  not  being  authorized  by  its  charter 
under  act  of  congress  to  construct  a  brauch  line  between 
Tacoma  and  Gray's  Harbor,  the  Tacoma,  Olympia  &  Gray's 
Harbor  Railroad,  although  constructed  and  operated  by  the 
Northern  Pacilic  Railroad  Company,  is  not  entitled  to  the 
benefit  of  reservations  of  rights-of-way  in  conveyances  made 
by  the  latter  company. — Biles  v,  Tacoma,  etc.,  R.  R.  Co 511 

RECEIVERS. 

1.  Actions  Against — Application  to  Sue — Discretioji  of  Court. 
Where  a  court  of  equity  has  regularly  secured  jurisdiction 
in  a  suit  against  an  insolvent  corporation,  and  has  ap- 
pointed a  receiver  to  take  possession  of  all  its  property, 
an  application  made  by  a  party  for  permission  to  sue  the 
receiver  is  addressed  to  the  sound  discretion  of  the  court, 
and  an  order  denying  such  application  will  be  upheld  un- 
less it  is  made  to  appear  that  the  discretion  thus  vested  in 
the  court  has  been  abused. — Meeker  v.  Spraguc 242 

2.  Same.  Where  a  court  has,  in  a  suit  in  equity,  regularly 
acquired  full  jurisdiction,  not  only  of  the  property  of  an 
insolvent  corporation,  but  also  of  all  the  parties'  interests 
therein,  and  has  appointed  a  receiver  for  the  corporation, 
the  refusal  of  the  court  to  allow  a  mortgagee  of  the  corpo- 
ration to  institute  foreclosure  proceedings  in  a  separate  suit 
against  the  receiver  is  not  an  abuse  of  the  discretion  vested 
in  the  court,  although  the  mortgagee  may  allege  that  the 
property  upon  which  he  has  a  first  lien  will  be  charged 
with  a  greater  proportion  of  the  expenses  of  the  receiver- 
ship than  would  be  just,  and  that  by  the  terms  of  a  deed 
given  by  the  corporation  to  the  receiver  of  all  its  property 
there  seems  to  be  a  preference  in  favor  of  certain  lien 
claims  as  against  the  claim  of  the  mortgagee. — Id 242 
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8.  Compensation,  In  arriving  at  the  compensation  to  be  paid 
a  receiver,  the  responsibilities  assumed,  and  the  skill  and 
labor  expended,  should  be  taken  into  consideration,  and 
the  remuneration  fixed  upon  the  prices  usually  paid  for 
similar  services,  in  view  of  the  facts  of  each  case,  as  no  pos- 
itive rule  can  be  laid  down  to  govern  the  matter;  and  the. 
rule  as  to  compensation  of  administrators  should  only  gov- 
ern in  analogous  cases. — Tompson  v.  Huron  Lumber  Co 527 

See  Appeal,  16,  54,  56,  57. 


REFERENCE.    See  Appeal,  29,  65. 


REPLEVIN. 


1 .  Estoppel  to  Deny  Possession.  In  an  action  of  claim  and  de- 
livery to  recover  a  quantity  of  wheat  which  had  been  seized 
by  a  constable  under  a  notice  of  foreclosure  given  by  the 
holder  of  a  chattel  mortgage  thereon,  the  mortgagee  is  es- 
topped from  asserting  that  the  constable  was  in  possession, 
and  not  himself,  when  it  appears  the  mortgagee  admitted 
he  had  possession  of  the  wheat,  and  refused  to  deliver  it 
upon  demand  made  by  the  plaintiff,  and  also  gave  a  deliv- 
ery bond  and  obtained  possession  of  the  property  when 
seized  by  the  sheriff  in  this  action. — Harris  v.  Hayfield 230 

2.  Verdict.  Under  Code  Proc,  §374,  requiring  the  jury,  in  an 
action  for  the  recovery  of  specific  personal  property,  to 
''assess  the  value  of  the  property  if  their  verdict  be  in  favor 
of  the  plaintiff,"  a  verdict  is  defective  which  merely  finds 
for  the  plaintiff  and  assesses  his  damages  at  fifteen  hundred 
dollars. — Quinn  v.  Parke  &  Lacy  Machinery  Co 276 

8.  Public  Lands — Adverse  Possession — Replemn  for  Hay  Cut. 
A  settler  upon  public  land  may  maintain  replevin  for  hay 
cut  therefrom  by  one  who  forcibly  takes  possession  of  such 
land  and  holds  the  same  adversely  to  plaintiff. — Lauren- 
deau  V.  Fugelli 632 

See  Appeal,  66;  Husband  and  Wife,  6,  7;  Public 
Lands,  1. 

RESCISSION.    See  Sale,  7;  Vendor  and  Purchaser,  8. 

SALE. 

1.  Sale  of  Part  of  Indistinguishable  Ma^s — When  Title  Passes. 
A  contract  for  the  sale  of  a  certain  number  of  merchantable 
brick  out  of  a  larger  mass  contained  in  kilns  does  not  pass 
title  to  the  brick,  as  it  is  impossible  to  determine,  before  the 
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SALE — Continued  . 

segref^atioD  of  the  brick,  what  relative  portions  of  the  kilns 
will  be  covered  by  the  contract. — Anderson  v.  Crisp 178 

2.  Contract  qf — When  Title  Passes — When  Treated  as  Execu- 
tory Contract,  The  title  to  logs  will  not  pass  under  an  in- 
strument providing  for  the  sale  of  all  that  may  be  cut  dar- 
ing a  certain  period,  when  a  portion  of  the  logs  were  not  cut 
at  the  time  of  its  execution  and  cannot  be  distinguished  from 
those  cut  prior  thereto,  unless  there  is  a  subsequent  volun- 
tary delivery  of  the  logs  under  the  bill  of  sale. — North 
Facific  Mfg.  Co.  v.  Kerron 214 

8.  Same.  Although  a  written  instrument  may  be  called  by 
the  parties  thereto  a  bill  of  sale  for  certain  logs,  yet  it  is 
merely  an  executory  contract  incapable  of  passing  title,  un- 
less there  is  a  subsequent  voluntary  delivery  under  it,  where 
there  is  anything  to  be  done  to  the  logs  in  the  way  of  cut- 
ting them,  or  putting  them  in  the  water,  or  floating  them 
down  to  tide  water  and  rafting  them  before  the  purchaser 
is  bound  to  receive  and  pay  for  them. — Id 214 

4.  ConditioTutl  Sale.  Where  a  contract  provides  that  certain 
chattels  shall  be  leased  by  one  party  to  another  for  a  de- 
Mnite  period,  for  the  use  of  which  the  lessee  agrees  to  pay 
certain  sums  at  stated  times,  upou  the  performance  of 
which  provision  he  shall  be  entitled  to  purchase  the  chat- 
tels for  the  sum  of  one  dollar,  but  in  case  of  his  failure 
promptly  to  comply  with  the  terms  of  the  contract  the  same 
shall  be  canceled  and  all  money  paid  shall  belong  to  the 
lessor  as  payment  for  the  use  of  the  property,  which  the 
lessor  shall  be  entitled  to  retake  into  its  possession,  such 
contract,  although  described  as  a  ''lease,"  is  a  conditional 
sale. — Qtdnn  v.  Parke  &  Lacy  Machinery  Co 276 

5.  Sanie  —  Waiver.  The  fact  that  the  lessor  accepted  payment 
of  money  upon  such  a  contract  after  maturity,  and  after  the 
lessee  was  in  default,  did  not  constitute  either  an  express  or 
implied  waiver  of  the  terms  of  the  contract;  and  a  mere 
lapse  of  time  after  default  of  the  lessee  before  the  lessor  re- 
sumed and  took  possession  of  said  chattels,  did  not  consti- 
tute a  waiver  of  the  lessor's  title  and  right  to  the  possession 

of  said  property. — Id 276 

6.  Delivery  by  Suh-Co7itrnctor — When  Title  Passes.  A  con- 
tractor agreed  to  furnish  a  railway  company  a  large  num- 
ber of  ties,  which  were  to  be  delivered  on  the  company's 
right-of-way  and  inspected  by  it,  those  furnished  during 
one  month  to  be  paid  for  on  the  25th  of  the  succeeding 
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month.  The  contractor  let  a  contract  to  a  third  party  to 
furnish  a  portion  of  the  ties,  who  in  turn  sub- contracted 
with  another  for  the  delivery  of  such  ties,  the  contract  pro- 
viding that  the  inspection  and  acceptance  of  the  ties  should 
be  by  the  regular  tie  inspector  of  the  railway  company.  In 
addition,  the  usual  course  of  dealing  between  the  company 
and  its  contractors  and  sub-contractors  in  such  transac- 
tions contemplated  but  one  delivery.  Hdd,  That  on  a  de- 
livery of  the  ties  by  the  second  sub-contractor  upon  the 
company's  right-of-way,  and  the  inspection  and  acceptance 
by  the  company  as  a  delivery  by  the  principal  contractor 
under  the  contract,  the  title  passed  to  the  railway  company, 
although  the  second  sub-contractor  may  have  had  no  knowl- 
edge of  such  inspection  and  acceptance,  and  may  never 
have  received  any  pay  for  the  ties. — SecUtle  <fe  Montana  Ry. 
Co.  V.  Claussen- Sweeney  Brewing  Co 462 

7.  Title  Dependent  on  Payment — Sescission.  Where  a  contract 
provides  for  payment  for  a  certain  hop  crop  upon  its  de- 
livery to,  and  acceptance  by,  the  purchaser  between  certain 
dates,  the  seller  is  entitled,  upon  the  failure  of  the  purchaser 
to  pay  the  stipulated  price  at  the  time  of  delivery  and  ac- 
ceptance, to  rescind  the  contract,  and  such  right  of  rescis- 
sion is  not  defeated  by  tender  made  on  a  day  subsequent  to 
the  purchaser's  default. — Meeker  v .  Johnson 718 

8.  Conditional  Sale — Waiver.  Where  a  machine  is  sold  condi- 
tionally, a  portion  of  the  price  to  be  cash  and  the  balance 
conditional  sale  notes,  the  fact  that  the  purchaser  does  not 
pay  the  cash,  but  subsequently  mortgages  real  estate  to 
secure  the  cash  payment,  no  agreement  being  made  for 
the  surrender  of  the  conditional  sale  notes,  does  not  render 
the  sale  absolute. — Cherry  v.  Arthur 787 

See  Assumpsit,  3;  Fixtures;  Insurance,  3. 

SCHOOLS  AND  SCHOOL  DISTRICTS. 

1.  Employment  of  Teacher — Certificate — Proof  of  Execution. 
In  such  an  action,  the  introduction  by  plaintiff  of  a  docu- 
ment which  is  in  form  a  regular  first  grade  teacher's  cer- 
tificate, signed  by  the  county  superintendent  of  schools  and 
two  examiners,  dated  September  1,  1890,  and  effective  for  a 
period  more  than  covering  the  time  of  her  employment, 
and  which  she  states  was  delivered  to  her  by  the  county 
superintendent  as  a  teacher's  certificate,  is  prima  facie 
proof  of  her  possession  of  a  certificate  entitling  her  to 
teach  at  the  time  she  was  employed. — Fitzgerald  v.  School 
District  No.  20 112 
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the  Territory  of  Washington,"  has  been  abrogated  by  such 
constitutional  provisions. — McMurray  v.Hollis 468 

See  Ckiminal  Law,  7;  Principal  and  Surety,  1.  2. 

PARTIES. 

Proper  Parties — Action  Commenced  Before  Assignment  for 
Ben^t  of  Creditors.  Where  plaintiffs  in  an  action  to  re- 
cover damages  for  the  loss  of  certain  standing  trees  and 
the  timber  in  certain  shingle  bolts  had,' subsequent  to  the 
commencement  of  such  action,  made  a  general  deed  of  as- 
signment for  the  benefit  of  their  creditors,  the  defendants 
cannot  place  such  deed  in  evidence  for  the  purpose  of  de- 
feating the  action,  as  under  Code  Proc,  §147,  providing 
that  *'no  action  shall  abate  ...  by  the  transfer  of  any 
interest^therein,  if  the  cause  of  action  survive  or  continue," 
and  that  the  action  may  "be  continued  by  or  against  his 
repr^entatives  or  successors,"  the  plaintiffs  are  entitled  to 
prosecute  the  action  to  final  judgment  in  their  own  names, 
and  when  the  assignee  becomes  entitled  to  the  interest  of 
the  plaintiffs  he  alone  is  the  proper  party  to  move  in  the 
matter  of  substitution. — Box  v.  Kelso 350 

See  Mechanics'  Liens,  8,  21. 

PARTNERSHIP. 

Liability  of  Retiring  Partner.  Where  materials  are  furnished 
to  contractors  as  co-partners  in  the  construction  of  a  cer- 
tain building,  the  subsequent  withdrawal  of  one  from  the 
partnership  does  not  release  him  from  liability  when  no 
new  agreement  is  entered  into  between  the  contractors  and 
the  owner  of  the  building,  or  between  the  contractors  and 
the  person  furnishing  materials. — Stetson  <fc  Post  Mill  Co.  v, 
McDonald ? 496 

PASSENGERS.    See  Carriers,  2,  7,  11,  12. 

PLEADING. 

1.  Promissory  Note — Illegal  Consideration.  Proof  of  an  illegal 
consideration  for  a  promissory  note  cannot  be  made  under 
an  allegation  of  no  consideration,  but  the  facts  showing 
illegality  must  be  p\eskded.—Lyts  v.  Keevey 606 

2.  Answer — Denial.  An  answer  which  states  that  it  **does 
not  deny  or  admit''  the  allegations  of  plaintiff's  complaint 
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does  not  constitute  "a  general  or  specific  denial,"  and  is 
therefore  insufficient  under  Code  Proc,  §  185. — Lake  v. 
Steinbach 659 

8.  Same.  Where  an  answer  does  not  deny  the  facts  stated  in 
a  paragraph  of  the  complaint,  but  controverts  the  couolu- 
sion  drawn  by  the  pleader  from  the  facts  stated,  the  answer 
does  not  traverse  any  material  fact. — Id 659 

4.  Same — New  Mailer,  Where  the  facts  stated  in  the  com- 
plaint clearly  show  that  more  than  six  years  have  elapsed 
since  the  rendition  of  the  judgment  sued  on,  an  answer  al- 
leging "that  more  than  six  years  has  elapsed  since  the 

.  cause  of  said  action  on  said  judgment  accrued,"  does  not 
set  up  new  matter  constituting  a  defense  to  the  action  and 
requiring  a  reply. — Id 659 

5.  Allegations  and  Proof — Variance.  In  an  action  upon  a 
promissory  note,  in  which  the  complaint  alleged  that 
plaintiff  had  loaned  defendant  the  money,  there  is  no  va- 
riance when  the  evidence  shows  that  the  money  had  been 
loaned  to  defendant  by  the  plaintiff^s  wife,  but  was  in  fact 
the  plaintiff's  money. — Pilling  v .  Morse 797 

See  Appeal,  2;  Assumpsit,  2;  Carriers,  4;  Corpora- 
tions, 2,  4;  Forcible  Entry  and  Detainer;  Hus- 
band AND  Wife,  6.  7;  Injunction;  Limitation  op 
Actions,  2,  8;  Practice  in  Civil  Cases,  8,  4;  Spe- 
cific Performance,  4. 

PLEDGE. 

Title  of  Pledgee — Security  Fraudulently  Obtained  by  Pledgor, 
Although  one  may  fraudulently  procure  the  assignment  of 
a  note  and  mortgage  to  himself  aud  transfer  them  to  a  third 
pei*son  as  security  for  a  loan,  yet  such  third  person  stands 
in  the  position  of  a  bona  jfide  holder  for  value  to  the  extent 
of  the  money  advanced  on  such  security,  when  he  is  igno- 
rant of  the  fraud,  even  if  the  character  and  value  of  the  se- 
curity may  have  been  such  as  to  arouse  the  suspicion  of  a 
prudent  business  man. — Hansen  v.  Hoffman 792 

PRACTICE  IN  CIVIL  CASES. 

1.  Non-Suit.  In  an  action  upon  a  promissory  note  indorsed 
and  transferred  to  plaintiff  by  the  president  and  secretary 
of  a  corporation  to  which  it  was  made  payable,  a  motion  for 
non-suit,  on  the  ground  that  no  authority  of  the  officers  to 
transfer  the  note  had  been  shown,  is  properly  denied  when 
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omission  to  be  brought  by  the  personal  representatives  of 
a  decedent,  being  irreconcilably  repugnant  to  §  188,  Code 
Proc.  (Code  1881,  §  8),  which  allows  such  action  to  be  prose- 
cuted by  the  heirs  or  personal  representatives  of  the  dece- 
dent, is  necessarily  repealed  by  §  188,  which  is  a  later 
enactment  by  the  legislature. — Dahl  v.  Tibbals 259 

See  Assignment  for  Benefit  of  Creditors,  1 ;  Coun- 
ties, 2;  Municipal  Corporations,  7;  Taxation,  1. 

SUBROGATION.    See  Principal  and  Surety,  8;   Vendor 
AND  Purchaser,  6. 

TAXATION. 

1.  Collection  of  Delinquent  Taxes — Change  of  Law .  The  legis- 
lature has  power  to  enact  a  change  in  the  method  of  collec- 
tion of  taxes  which  were  assessed  and  levied  under  a  former 
law,  as  the  method  of  collection  is  merely  a  matter  of  rem- 
edy and  not  of  contract  right. — Sjiokane  Co,  v.  Northern  Pa- 
cific n.  R.  Co 89 

2.  Same.  Under  the  provisions  of  the  revenue  law  of  1891 
(Laws  1891,  p.  280),  and  of  ''An  act  to  cure  defective  titles 
to  real  estate,"  etc.  (Laws  1891,  p.  1G6),  delinquent  taxes  for 
the  years  1889  and  1890  cannot  be  collected  under  the  pro- 
visions of  the  revenue  law  of  1889-90,  except  in  cases  where, 
prior  to  the  passage  of  the  revenue  law  of  1891,  proceedings 
had  been  begun  under  the  law  of  1889-90  for  the  collection 
of  taxes  or  special  assessments  whereof  the  levy  and  as- 
sessment had  been  completed  and  payment  was  past  due. 

—  id 89 

TRIAL. 

1.  Reception  of  Cumulative  Evidence — Jiidicial  Discretion.  The 
admission  or  exclusion  of  evidence  in  rebuttal  being  a  mat- 
ter within  the  discretion  of  the  trial  court,  the  introduction 
in  rebuttal  of  merely  cumulative  evidence  cannot  be  held 
to  be  an  abuse  of  such  discretion. — Cogswell  v.  West  St.,  etc., 
Ry.  Co 46 

2.  Instructions — Necessity  for  Request  to  Charge.  Error  can- 
not be  predicated  upon  the  omission  of  the  court  to  define 
the  terms  "diligence,"  "negligence"  and  "extraordinary 
care"  employed  in  instructions  to  the  jury  in  an  action  for 
personal  injuries,  when  the  part^'  complaining  of  such  omis- 
sion has  failed  to  ask  the  court  to  define  the  terms. — Id 46 

8.  Non-Suit — Commenting  on  testimony.  In  passing  upon  a 
motion  for  a  non-suit,  it  is  not  error  for  the  judge  to  com- 
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ment  upon  the  testimoDy  in  the  presence  of  the  jury  when 
the  defendant  has  not  asked  for  the  withdrawal  of  the  jury 
from  the  room  during  the  consideration  of  the  motion. — 
Blue  V.  McCabe 1...., 125 

4.  Jnstmctions — Refusal  of  Incomplele  R^qu^st.  The  refusal 
of  a  request  to  instruct  that  a  corpDi*«Etion  must  have  au- 
thority from  its  board  of  directors  in  order  to  transfer  a 
note  is  not  error  when  the  request  is  unaccompanied  by 
other  instructions  sufficient  to  inform  the  jury  that  such 
authority  may  be  conferred  in  many  ways. — Id 126 

5.  Verdict — Sufficiency.  A  verdict  which  finds  for  the  plaintiff 
in  a  certain  entitled  cause,  without  naming  the  defendant 
against  whom  judgment  is  sought,  is  good,  if  the  intention 

of  the  jury  can  be  fairly  gathered  from  the  verdict.— /d 125 

6.  Exertions  to  Instructions.  Where  the  instructions  consist 
of  a  number  of  separate  propositions,  an  exception  '*to 
each  and  every  statement  and  allegation  in  said  charge^'  is 
insufficient. — Mcding  v.  Crummey 222 

7.  Trial  by  Court — Necessity  of  Motion  for  New  Trial  for  In- 
sufficiency of  Findings.  The  insufficiency  of  the  findings  of 
fact  made  by  the  court  below  to  sustain  the  judgment  may 
be  raised  for  the  first  time  in  the  appellate  court,  when  by 
the  action  of  the  lower  court  and  of  the  respondent  no  op- 
portunity was  given  the  appellants  to  move  against  the 
findings  in  the  regular  manner. — Kennedy  v.  Derrickson 289 

8.  Ambiguous  Instructions — When  Error.  The  giving  of  in- 
complete and  ambiguous  instructions  by  the  court  is  not 
ground  of  error,  unless  the  court  has  been  requested  to 
make  his  instructions  more  full  and  complete,  and  has  re- 
fused.— Box  V.  Kelso 860 

9.  Instructions — Directing  Verdict.  Where  the  testimony  pre- 
sented on  the  part  of  the  plaintiffs  is  sufficient  to  establish 
all  of  the  allegations  of  the  complaint  which  were  put  in 
issue  by  the  answer,  and  the  defendants  introduce  no  proof 
tending  to  disprove  the  prima  facie  case  of  the  plaintiffs, 
but  rest  upon  an  exception  to  the  denial  of  their  motion 
for  non-suit,  the  court  is  warranted  in  instructing  the  jury 

to  find  a  verdict  for  plaintiffs. — Clancy  v.  Beis 371 

10.  Submitting  Forms  of  Verdict — Amount  Filled  in  by  Judge. 
In  an  action  upon  a  promissory  note,  where  the  contest  is 
not  as  to  the  amount  due,  but  as  to  whether  certain  of  the 
defendants  are  liable,  it  is  not  error  for  the  judge  to  fill  in 
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the  amount  claimed  by  plaintiff  in  one  of  the  forms  of  ver- 
dict submitted  to  the  jury. — Marine  Savings  Bank  v.  Young..  394 

11.  Verdict — Correction  of  Mistake.  Where  the  judge,  after  a 
jury  has  retired  to  agree  upon  a  verdict,  receives  from  them 
by  the  hands  of  a  bailiff  the  form  of  verdict  submitted  for 
the  plaintiff,  in  which  the  jury  claims  there  is  a  mistake, 
and  returns  the  same  with  the  communication  that  it  is  just 
in  the  iorm  that  he  intended,  such  communication  between 
judge  and  jury  is  not  one  upon  which  prejudicial  error  can 

be  predicated. — Id 394 

12.  Same.  Where  the  jury  come  into  open  court  and  request 
the  judge  to  correct  a  clerical  mistake  in  a  form  of  verdict 
submitted  to  them,  and  thereafter  agree  upon  and  return 
such  corrected  verdict  as  their  finding,  no  error  can  be 
predicated  thereon. — Id 394 

18.  Reception  of  Evidence.  Error  in  refusing  to  admit  testi- 
mony is  cured  by  its  admission  later  on,  even  though  such 
a  course  may  prevent  a  party's  presenting  his  evidence  to 
the  jury  in  a  systematic  manner. — McKenzie  v.  Oregon  Imp. 
Co 409 

14.  Instniciions — Assumption  of  Facts.  It  is  not  error  to  re- 
fuse to  give  a  charge  to  the  jury  which  assumes  facts  con- 
cerning which  there  is  no  testimony  in  the  case. — Woo  Dan 

V.  Seattle  Electric  By.,  etc.,  Co 466 

15.  Exclusion  of  Evidence.  Although  the  ground  upon  which 
the  trial  court  has  excluded  testimony  may  have  been  an 
improper  one,  yet  if  any  good  reason  exists  for  its  exclu- 
sion, the  action  of  the  court  will  be  sustained. — Lyts  v. 
Keevey 606 

16.  Instructions — Credibility  of  Witnesses.  An  instruction  to 
the  jury  that,  "if  you  should  be  satisfied  that  any  witness 
has  knowingly  testified  falsely  in  any  material  matter  in 
this  cause,  you  have  a  right  to  reject  the  whole  of  the  testi- 
mony of  such  witness,  unless  on  any  point  such  testimony 
was  corroborated  by  other  unimpeached  testimony,"  is  not 
erroneous,  although  not  aptly  expressed  on  the  subject  of 
corroboration. —  Id 606 

17.  Evidence  Improperly  Admitted — Iristructions.  An  error  in 
the  admission  of  testimony  Avill  be  cured  by  an  instruction 
withdrawing  it  from  the  consideration  of  the  jury. — Id 606 

18.  Cross  Examiyiation.  The  character  and  extent  of  cross  ex- 
amination rests  largely  in  the  discretion  of  the  court,  and 
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unless  such  discretion  is  abused  to  the  injury  of  the  party 
complaining,  the  judgment  will  not  be  reversed,  although 
the  examination  may  not  be  allowed  to  the  extent  desired 
by  counsel. — Carroll  v.  CerUralia  Water  Co 618 

19.  Instructions — Harmless  Errors  Although  a  trial  judge 
should  not  undertake  to  tell  the  jury  upon  what  state  of 
facts  defendant  would  be  deemed  negligent,  yet,  having 
done  so  and  having  drawn  a  correct  conclusion  from  the 
facts  stated,  a  new  trial  should  not  be  granted,  as  no  injury 
has  thereby  been  done  to  defendant. — Id 613 

20.  Same.  Although  the  instructions  of  the  court  may  be  erro- 
neous, yet  where  the  verdict  is  unmistakably  in  accordance 
with  the  evidence  and  consonant  with  justice,  the  judgment 
thereon  ought  not  to  be  disturbed. — Id 613 

21.  Same.  Where,  in  an  action  for  $100  money  loaned,  it  is 
brought  out  on  cross-examination  of  the  plaintiif  that  he 
had  previously  loaned  the  defendant  $100,  which  had  been 
paid,  there  is  no  error  in  the  court's  charging  that  "the 
court  will  instruct  you  on  this  point  .  .  .  that  this  $100 
is  the  $100  which  the  plaintiff  claims  was  loaned  by  Mrs. 
Pilling  to  the  defendant,  not  any  other;  .  .  .  the  court 
called  your  attention  to  that  particularly  for  the  purpose  of 
impressing  on  your  minds  that  we  are  not  trying  any  other 
$100  transaction  between  the  parties,  and  the  testimony  in 
this  case  has  fixed  this  $100  transaction,  and  unless  that  oc- 
curred the  plaintiff  cannot  recover  on  that." — Pilling  v. 
Morse 797 

See  Appeal,  38;  Carriers,  8,  5,  6,  8,  9;  Criminal  Law, 
6;  Damages,  2,  6;  Jury. 

TRUSTS. 

1.  Land  Purchased  by  Contributions.  A  mere  general  contri- 
bution to  a  fund  for  the  purchase  of  land,  the  title  of  which 
is  taken  in  another,  will  not  create  a  trust  in  favor  of  the 
donor,  unless  at  the  time  of  the  purchase  it  is  understood  he 
is  to  have  a  certain  proportion  or  aliquot  part  of  the  whole 
tract  purchased. — Outhrie  v.  Tullock 288 

2.  Sale  of  Trust  Lands — Execution  of  Trust.  A  number  of  per- 
sons contributed  funds  for  the  purchase  of  certain  govern- 
ment land  to  be  used  for  cemetery,  church,  school  and  other 
purposes,  with  the  understanding  that  each  should  have  a 
right  to  vote  on  all  questions  affecting  the  land  purchased, 
and  each  should  have  a  lot  in  the  cemetery  to  be  laid  off 
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therein.  At  a  meeting  of  the  contributors  three  of  their 
number  were  selected  as  trustees  to  acquire  title  from  the 
government,  and  it  was  decided  that  the  trustees  should 
manage  and  dispose  of  the  property  in  accordance  with  a 
majority  vote  of  the  contributors  present  at  any  called  meet- 
ing, seven  to  constitute  a  quorum.  After  most  of  the  land 
had  been  disposed  of  for  various  purposes,  a  meeting  of  the 
original  contributors  was  held,  pursuant  to  call,  at  which 
it  was  proposed  to  sell  the  land  used  for  cemetery  purposes 
and  secure  other  ground  more  favorably  situated  and 
adapted  to  the  purpose,  and  give  each  subscriber  to  the 
original  fund  a  lot  in  the  new  cemetery,  in  lieu  of  his  inter- 
est in  the  old.  A  majority  of  those  assembled  at  the  meet- 
ing voted  to  sell,  and  the  trustees  accordingly  sold  and 
conveyed  said  land,  and  with  part  of  the  proceeds  of  sale 
purchased  other  ground  for  cemetery  purposes,  and  con- 
veyed the  same  to  a  corporation  organized  for  the  purpose 
of  receiving  and  controlling  it.  The  balance  of  the  moiMy 
received  from  the  sale  was  deposited  in  bank  to  be  used  in 
improving  and  embellishing  the  grounds.  Some  of  the 
contributors  to  the  original  fund,  who  were  opposed  to  the 
sale,  brought  an  action  to  have  the  sale  and  conveyance  by 
the  trustees  canceled  and  annulled,  on  the  ground  that  it 
was  a  violation  of  their  trust.  Held,  That,  conceding  that 
the  land  was  impressed  with  trust,  the  trust  has  been  exe- 
cuted in  accordance  with  the  expressed  will  of  the  cestuis 
que  trtist. — Jd 283 

8.  BesuUing  Trust  in  Decedents  Estate.  The  estate  of  a  dece- 
dent may  be  charged  with  a  resulting  trust  in  real  property 
which  he  had  purchased  in  his  own  name,  when  it  is  made 
to  appear  that  another  furnished  the  money  for  a  half  in- 
terest under  an  agreement  that  they  should  be  joint  own- 
ers, and  that  the  joint  ownership  had  been  frequently 
admitted  by  the  decedent  to  various  parties  both  in  conver- 
sation and  letters. — Reese  v,  Muman 378 

4.  Same.  The  fact  that  a  person  claiming  a  resulting  trust  in 
a  decedent's  land  presented  a  claim  to  the  administrator  of 
the  estate  for  a  sum  alleged  to  have  been  loaned  to  dece- 
dent at  the  time  of  the  purchase  of  such  land,  which  claim 
was  rejected,  does  not  cause  a  forfeiture  of  such  person's 
rights,  where  the  evidence  establishes  that  such  money  was 
used  in  the  purchase  on  their  joint  account. — Id 373 

5.  Same.  In  an  action  to  establish  a  resulting  trust  in  certain 
land  and  recover  of  the  trustee  half  the  proceeds  arising 
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from  the  sale  of  a  portion  thereof,  a  decree  awarding 
plaintiff  a  certain  sum  and  making  it  a  lien  upon  the  trus- 
tee's half  of  the  land  for  payment,  is  erroneous,  when  the 
only  evidence  of  the  sums  realized  from  such  sales  are  the 
money  considerations  as  expressed  in  the  deeds. — Id 873 

6.  Same — Lands  Purchased  With  Funds  of  Decedent's  Estate.  ' 
Where  the  administratrix  of  an  estate  purchased  land  in  her 
own  name,  and  subsequently,  by  mistake  or  otherwise,  was 
credited  in  her  account  as  administratrix  with  a  portion  of 
the  purchase  price  as  paid  on  said  land,  no  trust  in  the  land 
resulted  in  favor  of  the  estate. — Bowen  v.  Hughes 442 

See  Logs  and  Logging,  2. 

VENDOR  AND  PURCHASER. 

1.  Biffect  of  Unacknowledged  Contract.  The  fact  that  a  con- 
tract for  the  conveyance  of  real  estate  is  not  acknowledged 
does  not  show  want  of  consideration  for  the  execution  of  a 
promissory  note  given  in  part  payment  for  such  real  estate. 

— Baker-Boyer  National  Bank  v.  Hughson 100 

2.  Misrepresentation  by  Vendor — Purchase  Money  Note — Want 
of  Consideration.  Although  a  representation  that  certain 
real  estate  is  situated  in  a  desirable  part  of  a  certain  city, 
and  is  of  great  value,  iiay  be  false  and  fraudulent,  it  is 
merely  the  expression  of  an  opinion,  and  the  mere  allega- 
tion that  defendants  were  induced  thereby  to  execute  a 
promissory  note  for  such  real  estate,  does  not  show  want  of 
consideration  for  its  execution. — Id 100 

8.  Rescission  by  Purchaser^  Sufficiency  of  Title.  In  an  action 
to  recover  the  balance  of  the  purchase  money  due  on  a 
contract  for  the  sale  of  real  estate,  the  fact  that  the  vendor 
did  not  have  the  legal  title  at  the  time  of  the  contract,  but 
herself  held  only  under  a  contract  of  sale,  and  that  the  land 
had  since  depreciated  in  value,  constitutes  no  defense  when 
defendant  purchased  with  full  knowledge  of  the  state  of  the 
vendor's  title. — Hunt  v.  Steams 167 

4.  Failure  to  Perform  Condition  Subsequent.  The  failure  of  a 
grantee  to  perform  certain  conditions  subsequent,  which 
were  part  of  the  consideration  for  a  conveyance,  will  not 
work  a  forfeiture  where  the  failure  is  due  to  the  acts  of  his 
grantors  or  their  successors  in  interest. — Butts  v.Robson      268 

5.  Bona  Fide  Purchaser.  The  fact  that  the  purchaser  of  cer- 
tain real  estate  knew  that  a  third  party,  who  held  a  mort- 
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gage  thereon,  had  proposed  to  take  the  real  estate  in 
consideration  of  his  mortgage  debt  and  a  certain  sum  ad- 
ditional thereto,  and  that  seven  of  the  eight  owners  had 
signed  a  deed  to  that  effect,  is  not  sufficient  to  charge  him 
as  a  purchaser  in  bad  faith,  when  the  mortgagee  has  no 
binding  contract  for  a  transfer  to  himself,  has  parted  with 
nothing,  and  is  under  no  obligation  to  carry  out  the  ar- 
rangement on  his  part. — Healy  v.  Seumrd 819 

6.  Lien  of  Vendor — Subrogation  of  Mortgagee.  The  sole  heir 
to  certain  land  of  a  decedent,  who  was  also  administrator 
of  the  decedent's  estate,  contracted  for  its  sale  and  subse- 
quently delivered  an  administrator's  deed  therefor  to  the 
purchaser,  although  not  properly  authorized  by  the  probate 
court.  The  purchaser  at  the  time  of  making  the  contract 
had  paid  a  portion  of  the  consideration  and  agreed  that  in 
case  of  his  failure  to  make  the  deferred  payment  at  the 
time  it  became  due,  all  his  rights  under  the  contract  should 
be  forfeited  and  the  amount  paid  thereon  retained  by  the 
vendor.  The  deferred  payment  was  never  made.  Subse- 
quent to  the  making  of  the  defective  administrator's  deed 
the  vendor  mortgaged  the  land  to  a  third  person.  Beld^ 
That  an  equitable  title  only  passed  to  the  purchaser,  sub- 
ject to  a  lien  in  favor  of  the  vendor  for  the  amount  remain- 
ing unpaid,  and  that  the  mortgagee,  being  subrogated  to 
the  rights  of  the  vendor,  is  entitled  to  the  amount  of  such 
deferred  payment,  with  interest,  as  a  condition  to  the  set- 
ting aside  of  his  mortgage. —  Wilson  v.  MorrelL  — 654 

7.  Bo7ia  Fide  Purchaser  of  Equitable  Title — Bound  by  Equit- 
able Lien.  The  grantee  of  an  equitable  title  to  land  takes 
subject  to  an  equitable  lien  against  the  same,  although 
without  knowledge  that  the  land  is  charged  with  such 
lien. —  Id 654 

8.  Contract  to  Convey — Covenant  Against  Incumbrances — Be- 
scission.  The  delivery  of  a  deed  reciting  that  the  land  con- 
veyed is  free  from  incumbrance,  when,  in  fact,  there  is  a 
mortgage  upon  it,  is  not  a  performance  of  a  contract  to 
convey  free  from  incumbrance,  and  the  grantee  has  the 
right  to  rescind  the  contract. — Moody  v.  Spokane,  etc..  By. 

Co : 699 

9.  Innocent  Purchaser.  A  subsequent  grantee  who  obtains  a 
deed  to  land  that  has  been  theretofore  conveyed  to  another, 
although  under  a  wrong  description,  does  not  stand  in  the 
position  of  an  innocent  purchaser,  when  he  has  sufficient 
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knowledge  of  the  fact  to  put  him  upon  inquii*y. — Elwood  v. 
Stewart 786 

See  Deed,  8;  Estoppel,  2;  Frauds,  Statute  of,  1,  2; 
Husband  and  Wife,  1-5;  Quieting  Title. 

VENUE  IN  CIVIL  CASES. 

1.  Change  of  Venue  —  Bias  of  Judge.  Where  a  judge  is  inter- 
ested financially  in  the  result  of  a  case,  although  it  may 
not  be  in  such  a  way  as  to  render  him  legally  responsible, 
and  is  evidently  biased  in  favor  of  one  of  the  parties,  his 
refusal  to  grant  an  application  for  a  change  of  venue  is  an 
abuse  of  discretion  reposed  in  him. — Bamett  v.  Ashmore 168 

2.  Besidence  df  Defendant — Change  of  Venue.  Under  Code 
Proc,  §§161, 162,  where  suit  is  commenced  in  one  county 
and  service  had  upon  defendant  there,  he  may,  upon  filing 
an  affidavit  of  merits  and  showing  that  he  is  a  resident  of 
another  county,  have  the  place  of  trial  changed  to  the 
county  of  his  residence. — Kennedy  v.  Derrickson 289 

8.  Action  to  Enforce  BesuUing  Trust  in  Land  of  Decedent. — 
The  equitable  owner  of  land  the  title  to  which  is  in  a  de- 
cedent may  bring  an  action  to  establish  his  rights  thereto 
in  the  county  where  the  land  is  situated,  and  is  not  com- 
pelled to  proceed  in  the  county  which  has  jurisdiction  of 
the  administration  of  such  decedent's  estate. — Beese  v.  Mur- 
nan 378 

4.  Change  of  Venue — Non-Besident  of  County.  A  court  has  no 
jurisdiction  to  try  an  action  against  a  defendant  who  is  not 
a  resident  of  the  county  and  has  not  been  served  with  pro- 
cess therein,  when  the  defendant,  at  the  time  he  appears 
and  demurs  or  answers,  files  an  affidavit  of  merits  and  de- 
mands that  the  trial  be  had  in  the  proper  county;  and  pro- 
hibition will  lie  to  prevent  a  trial  by  such  court. — State,  ex 
ret.  Cummings,  v.  Superior  Court 518 

5.  Same. — The  fact  that  a  defendant  in  such  case,  at  the  time 
of  filing  his  affidavit  of  merits,  does  not  demur  or  answer, 
but  makes  demand  for  a  bill  of  particulars  preparatory  to 
answering,  is  a  substantial  compliance  with  the  provisions 

of  §  182,  Code  of  Procedure.— /fi 518 

See  Attachment,  3. 
VERIFICATION.    See  Mechanics'  Liens,  4,  20. 
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Cutting  Ttjnber  on  Public  Lands.  Under  §663,  Code  Proc. 
injunction  is  authorized  by  a  claimant  to  land  under  the 
laws  of  the  United  States  against  another  claimant  who  is 
''threatening  to  commit  upon  such  land  waste  which  tends 
materially  to  lessen  the  value  of  the  inheritance,  and  which 
cannot  be  compensated  by  damages;"  and  among  the  in- 
juries to  such  land  for  which  money  damages  will  not  be 
adequate  compensation  is  the  removal  of  the  trees  standing 
thereon. — Arment  v.  Hansel 152 

WILLS. 

1.  Bights  of  Devisees  and  Legatees — Payment  of  Debts  and 
Legacies — Priority.  Where  one  item  in  a  will  directs  the 
trustees  of  the  estate  "to  sell,  transfer  or  assign  any  of  [  the 
testator's]  real  or  personal  property,  chattels,  effects  or 
ohoses  in  action,  and  to  apply  the  proceeds  to  the  payment 
of  [the  testator's]  debts,  should  the  same  be  found  neces- 
sary to  their  speedy  payment  and  settlement,"  and  another 
item  directs  the  trustees  to  collect  the  income,  rents,  issues 
and  profits  of  the  estate  as  the  same  may  accrue  or  be  due 
and  payable,  and  pay  same  over  to  certain  beneficiaries  at 
least  once  in  three  months  during  a  period  of  ten  years, 
during  which  the  estate  is  to  be  held  in  trust  prior  to  dis- 
tribution to  devisees  and  legatees,  it  is  plain  that  the  intent 
of  the  testator  was  to  have  the  income,  rents  and  profits  of 
his  estate  distributed  to  the  beneficiaries  named,  and  the 
trustees  have  no  authority  to  divert  such  income,  etc.,  to 
the  payment  of  the  debts  of  the  estate,  ample  provision 
having  been  made  therefor  by  the  will. — Newport  v.  New- 
port   114 

2.  No  Provision  for  Children — Parol  Proof.  Under  §1465, 
Gen.  Stat.,  providing  that  if  a  testator  leave  any  child  or 
children  at  his  death  not  named  or  provided  for  in  his  will, 
he  shall  be  deemed  to  have  died  intestate,  parol  proof  is  in- 
admissible, where  a  testator  devised  all  his  property  to  his 
wife  and  her  heirs,  to  show  that  at  the  time  the  will  was 
made  he  had  in  mind  his  children,  and  that  in  devising  his 
property  to  his  wife  he  thereby  intended  to,  and  did,  pro- 
vide for  them. — Bower  v.  Bower 225 

3.  Children  Not  Named.  A  will,  by  the  terms  of  which  the  tes- 
tator gives  and  bequeathes  all  her  property  to  her  well  be- 
loved husband,  "to  the  exclusion  of  every  one  else  who  may 
or  might  be  entitled  to  the  same,"  is  ineffectual  as  against 
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the  testator's  children,  under  the  statute  requiring  that  there 
must  be  some  substantial  provision  for  the  children*  or  else 
an  actual  naming  of  them  in  the  will. — In  re  Barker's  Es- 
tate    390 

See  Descent  and  Distribution;  Executors  and  Ad- 
ministrators, 1. 

WITNESS. 

1.  Credibility.  In  an  action  to  recover  commissions  for  the 
sale  of  real  estate,  defendants  may,  under  the  general  issue, 
show  that  plaintiff  was  in  the  employ  of  the  purchasers, 
and  receiving  compensation  from  them,  for  the  purpose  of 
discrediting  his  testimony  as  to  the  making  of  the  contract 
upon  which  suit  was  brought. — Dillon  v.  Folsom 439 

WRITS.    See  Contempt;  Municipal  Corporations,  6. 
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